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The Calcutta Law Journal 
Reports. 

© 0 FULL BENCH. © 

Before Sir Hugh Walmsley, Knight, Judge, Mr. Justice C. C. 


Ghose, Mr.. Justice Suhrawardy, Mr. Justice B. B. 
Ghose, and Mr. Justice Duval. l 


ti 


GORA CHAND HALDAR 
2. : 
PROFULLA KUMAR ROY AND OTHERS,f 


Decree, execution of-—Decree made without jurisdiction—Executing Court, if 
can refuse execution. : 

e: Where the decree presented for execution was made by a Court which apparen- 

tly had not jurisdiction, whether pecuniary or territorial or in respect of the 

jadgment-debtor’s person to make the decree, the executing Court is entitled to 

refuse to éxecute it on the ground that it was made without jurisdiction. : 


Application for execution of decree. 


The appellant obtained a mortgage decree in 1920 in the Court 
of the Subordinate Judge of Birbhum in respect of properties, some 
of which were in the district of Birbhum and some in the Santhal 
Parganahs. He then applied for execution, The judgment- 
debtors objected that the decree being passed without jurisdiction, 
was incapable of execution. The primary Court gave effect to this 
objection, On appeal by the decree-holder, Suhrawardy and 
‘Cunfing JJ. made the following refergnce to°Full Bench. 


é Reference. 


This appeal is directed against an order of the Subordinate 
fudge of Birbhum holding the decrees sought to he executed by the 
*Full Bdhch Reference No. 5 of 1994 in Appeal from Order No. 365 of 
192%, against the order of the Subordinate Judge of Birbhum, datei the 14th 


June, 1922. e 
e 
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appellant incapable of execution and gisthissing his applicatiqn for 
execution. In 1910 appellant obtained the mortgage decree, which 
he is néw seeking to execute, in the Court of the Subordinate Judge 
of Birbhum in respect of properties some of which were in the dis- 
trict of Birbhum and some in the Santhal Parganahs. In this 
execution case the judgment-debtors have taken exception to the | 
execution on the ground that when the decree was passed some of 
the mortgaged properties situated in the Santhal Parganahs were 
under settlement and so under section’ 2 of Act 37 of 1855 the 
Birbhum Court had no jurisdiction to pass the decree ; the: 
decree having thus been passed without jurisdiction is void and 
incapable of execution. The Court below has found that one of the 
Santhal Parganas properties, Mouzah Moulati, was under settlement 
when the decree was passed and held under the provisions of the | 
Act above referred to and on the authority of the decision 
of the Judicial Committee of ‘the Privy Council in. Maka 
Prasad Singh v.. Ramani Mohan Singh (x) that the Birbhum 
Court had no jurisdiction to try the suit and pass the decree which 
is accordingly void and incapable of execution. In this view the 
learned Subordinate Judge has dismissed the executioncase. The 
finding of fact recorded by the Court below has not been disputed 
before us by the appellant but the order of the Court below 
has been assailed on two grounds : (1) that the Court below as exe- 


. cuting Court could not go behind the decree and test its validity 


but was bound to execute it even though it was passed without 
jurisdiction ; (2) that the Court below is wrong in holding that the 
whole decree was bad and it should have executed so much of it 
as was valid in respect of the Birbhum properties. 


The second contention may be shortly disposed of as untenable 
in view of the decision of the Judicial Committee in Maha Prasad 
Singh v. Ramani Mohan Singh (1). 


#On the first point there is no unanimity of opinion and we find 
it difficult to reconcile some of the decisions of this Coùrt., In 
Roop “Narain Singh v. Ramayee Singh®{2) and Narendra Bahadur 
v. Gopal Sak (3), 4he ogjection that the decree was void anẹ ineap- - 
able of execution was permitted? to be raised and allowed in the 
execution of the decree. A contrary view was taken i® Biswa 
Nath Prosad Makata v. Bhagwantlin’ Pandey (4), and in Kali 


e 
e (1) (1914) L L. R. 42 Calc. 116 3:20 e. L. Je 231. - 
(2) (1878) 3 C. L. R. 192, (4) (1918) 17 C. L. Je 634 ° 
(4) (1911) 14 6. L. J. 648. e . po 


Vou XLII) HIGH COURT, e 


Pada „Sarkar v. Hari. Moken Dalal (1) where it has “been laid 


“down that an execution Court cannot question validity of the decree e? 


and refuse execution though the decree was a nullity and passed 
without jurisdiction. In Kusja Mohan Chakravarti v. Manindra 
Chandra Rai Choudhury (2), Mookerjee, J. who was a party to 


: the’ decisions in 14 C. L. J. 648 and I. L. R. 44 Cale. 620 


enunciates the proposition of law that whena decree is void and 
a nullity it ig not only the duty of the Court which passed it to 
ignore it but of every Court to which it is presented. Though the 


‘case in which this observation was made did not arise 


in execution it is wide enough to cover a case like the 
present and is in conflict with the view expressed by the 
same learned Judge in the two previous cases above cited. 
This question has been recently considered by a Full Bench of 
the Patna High Court in Jungli Lal v. Laddu Ram (3) where ona 
review of the conflicting authorities it has been held that an execu- 
tion Court can only execute a valid decree and a void decree 
ought to be disregarded without any formal proceedings to set it 
@side. The same view has been taken in other High Courts: 
Imdad Ali v, Jagan Lal (4); Haji Musa v. Purmanand (5); M. 
Subramania v. Vaithinatha (6). 

As it is a matter of general importance and the view taken by 
this Court in the cases in 14 C. L. J. and I. L. R. 44 Calc. are not 


“only in conffict with that accepted by the other High Courts but 


also with the decisions in other cases of this Court to which we 
have referred, we are of opinion that the present state of the autho- 
rities being embarassing to the lower Courts the law on the point 
should be settled by a Full Bench.’ 

We accordingly submit the following question for the decision 
of the Full Bench :— Í 

Where a decree having been passed by a Court having no 
jurisdiction to pass it, is void, and a nullity, is the execution Coart 
competent to question its validity and refuse to execute it? As the 
point has arisen in a second appeal the whole case is submitted to 


‘the fulf Bench for decision. ° š 


e 
Babus Rupendra Coomar Mitter and Dharmo Das Sett (for 
Babu Pramatha Nath Bandopadpya) for the Appellant. 


e 
(1) (1916) 1. L. R. 44 Cale. 627 ; 24C L. J. 375 o` 
KO) (1922) 27 C. W. N. 542. 
(4) (1895) I. L. R. 17 Adl. 478. 


(5) (1890) I. L. R. 15 5qm. 216. 
(6 (1913) LL. R. 38 Mad. 682. , 


(3) (1919) 4 Pat. L. J. 240. š 
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Babus Baranashibashi Mookerjee (fo? Babu Brojo Lal Chakra- 


ns varti and Panchanan Ghosal for the Respondents. 


Gora Chand 


v 
Profulla, 





Fune, 15. 


C.A. V. 

The following judgments were delivered ; 

Walmsley J:—This reference is made in a first appeal from an 
order. The necessary facts are given in the order of reference, , 
and need not be repeated. 

The question propounded is in these words “ Where a decree, 
having been passed by a Court having ño jurisdiction to pass it; is 
void, and a nullity, is the execution Court competent to question ° 
its validity and refuse to execute it?” 

The learned Judges who made the reference are satisfied that 
the decree under consideration was made by a Court that had no 
jurisdiction to make it, and that in consequence itis void anda 
nullity. It is not open-to us therefore to consider any of the ques- f 
tions involved in that finding We have to start by accepting the 
proposition that the Court that made the decree had no jurisdic- 
tion to make it, and by that expression is meant that the Court had 
not such territorial jurisdiction as would authorize it to make thes 
decree, and not that having jurisdiction it exercised it erroneously. 
This distinction is of great importance for with all respect I venture 
to think that the apparent conflict in reported cases is largely due 
to failure to keep this distinction clearly in view. It would be 
tedious to examine the numerous decisions in detail, and it would ° 
not lead to any useful result, I think it may be said that the 
correct view, and the view for which there is a strong current of 
authority, is that where the decree presented for execution was 
made by a Court which apparently had not jurisdiction, whether 
pecuniary or territorial or in respect of the judgment-debtor’s 
person to make the decree, the executing Court is entitled to refuse 
to execute it on the ground that it was made without jurisdiction. 
Within these narrow limits I think that the executing Court is 
authorized to question the valklity of a decree. . 

As the question arises in a first gppeal, we must return’ the 
case for final adjudication by the Bench which referred it, ith the | 
statement that out answer to the question propounded is in “the 
affirmative. 

C. C. Ghose J.—I agree. è 

Suhrawardy J.—I agree. . 
B. B. Ghose J:—1 agree. ° 0  @ 

Duval J :—I agree. h i ; z 


6.7) M o Reference answered in the -afirméfive. 


Vou. XLII.) HIGH COURT. e Ta A 5 


, Before „Sir "Hugh Walmsley, Knight, Judge, Sir William Ewart 
Greaves, Knight, Judge, Mr. Justice C. C. Ghose, Mr. Justice = 


7 B. B. Ghose and Mr. Justice Mukerji. ii 
e 
REFERENCE UNDER SECTION 113 READ WITH 
E ORDER ALVI R. r C. P. C.* 
Civit. 
Court-fee—Stamp—Court-Fees Act (VIII of 1870), Sch. Il. Art. 6 —Stamp Act mas 
UI of 1899); Sch, I. Arts. J5» 40, 57—Security bond by next friend of May. ‘te 
minor—Decree, execution of—Civil Procedure Code (Act V of 1908), O. 3a June, 29. 


“© 26 (2). 
A security bond executed in pursuance of an order of the Court passed under 
order 32 rule 6 sub-rule (2) or any other rule or section of the Code of Civil 
Procedure, shall bear a court-fee stamp as required by article 6 schedule I! of 
the Court-Fees Act ; they will also be chargeable under the Stamp Act, if they 
are of the kind described in article 40 or article 57, schedule | of the Act, but 
will not be chargeable under the Stamp Act if they fall under the residuary article 
115, schedule I of the Act: Dwarkanath v. Sailaja (1) over-ruled, 
Reference under section 113 read with order 46 rule 1 of the 
e code of Civil Procedure. 


The material facts appear from the following Reference by 
Greaves and Chakravarty JJ. 


Reference. 


* The Munsif of the 4th Court, Habigunj, District Sylhet, bas, ° 1974, 
under the provisions of the above section and order, referred to the December, 16, 
Court she question whéther a security bond executed under the > 
order of the Court passed under O. 32 r. 6 (2) or under any other 5 
section or rule of the Civil Procedure Code should be stamped 
under the Court-fees Act or under the Stamp Act. 


r Holmwood and Teunon JJ. held in the case of Dwarkanath 
Dey v. Sailaja Kanta Mullik (1), the security bonds given in 
-pursuance of an order of the Court for stay of execution should be 
stampéd under the Stamp Act. Nefbould and Panton JJ. have 
recently held in Sardo Musulmani v, Safar Mandal (2) that a 
segurity bond executed by a person for the release of attached 
animals should be stamped under Art. 6, Sch, II of the Court-Fees 
Act. e 

5 #Full Bench Reference No 4 of 1824 made -by Greaves and Chakravarty JJ. 
dated the 15th December 1924 in Reference No. 7 of 1924 by Munsiff, 4th Court, 
Habigunj. be ° 
° (1) (1916) 21 C. W. N. 1150. l . 

*%a) (1922) l. L. R. 49 Cale. 997 n 


Civil. 


1925. 
wed 


Reference. 


June, 29. 


. THE CALCUTTA LAW JOURNAL, (Voy. XLIL 


It would therefore appear that theres is a conflict between the 


“e decisions of two Division Benches of this Court on the question 


o 


which àrises on this reference. . 
Under the circumstances we refer for the decision of a Full 
Bench of the Court the question whether a security bond executed 


under the order of the Court passed under O. 32 r. 6 (2) or under any h 


other order or section of the Code of Civil Procedure should be 
stamped under the Court-fees Act or under the Stamp Act. 
There was no appearance before us of the reference. 


Babu Surendra Aath Guha (Senior Government Pleader) for the ` 


Government. 
C. A. V. 


The judgments of the Court were as follows + 

Walmsley J :—The circumstances which have given rise to' 
this reference are as follows. In an execution case at Habiganj, the 
next friend of a minor decree-holder was directed to furnish security 
under order XXXII rule 6 (2) of the Civil Procedure Code 
before receiving certain money on behalf of the minor. He filed a 


security bond, and thena question arose as to whether the bond | 


was to be stamped under the Court Fees Act, or under the stamp 
Act. The learned Munsif found that there were two conflicting deci- 
sions on the point viz, the case of Dwarkanath Dey v. 
Sailaja Kanta Mallik (1) and that of Sarbo Musalmani v. Safar 


Mandal (2), and he referred the question to this Court under e 
“the provisions ot order XLVI. rule r of the Civil Procedure 


Code. e 

A Division Bench finding the two decisions to be directly 
opposed to ore another has referred for the decision of a Full 
Bench the question whether a security bond executed under the 
order of the Court passed under order XXXII Rule 6 (2) or 
under any other order or section of the Civil Procedure Code 
should be stamped under the Court-Fees Act or under the Stamp 


kê Acf. o 


Thg learned Government Pleader has appeared before us, and 
has suggested that our answer should be to this effect, thag such 
security bonds should beStampeq under article 6 schedule II “of 
the Court-Fees Act unless they are of such a nature as to attract 
the operation of article 4o or article 57 of the Stamp Act. 


Article 6 of schedule II of the Court Fees Act now runs e 


“ Bail bond or othef instrument ofeobligatidh given in pussuance 
ie order made by a cout or Magistrate under any section of 


(3) aaa a1 C. W.N. A 4 (2) (1932) 1. L. R. 49 Cale, 997. °° 


y a, A Í r 
Von Xp] | moh court. Ta gk. ? 
the Gode of Criminal Procedure or the Code of Civil Procedure.” Civtt. 
I feel nd hesitation in holding that a security bond of thé kind e? 1925. 
mentioned in the Munsif’s letter comes within this description. R eae a 


With all deference to the learned Judges who decided the 
case of Dwarkanath Dey v. Sailaja Kanta Mullik (t). 
I think they placed too narrow a meaning on the words “ in 
pursuance of.” Compliance with a condition imposed by a Court 


is, in any opinion, an act done in pursuance of the Courts order : 
and I think that the narrow construction proposed in the judgment 


< mentioned would render article 6 nugatory. 


e Debenture [No. 27] and not being otherwise provided for by this’ 


It does not follow however that because a security bond falls 
within the scope of article 6 schedule II of the Court-Fees Act, 
it is free from the provisions of the Stamp Act. This Act contains 
a clause—section 2 (5) which enumerates three kinds of instruments 
which are to be regarded as bonds. Then in schedule I there are 
three articles which have a bearing on the question before us, 
viz. articles 15, 40 and 57. They are as follows : 

Article 15. Bond [as defined by section 2 (5)] not being a 


Act, or by the Court-Fees Act, 1870. 

Article 40. Mortgage deed,. not being an agreement relating 
to deposit of title deeds, Pawn or Pledge (No. 6), Bottomry Bond. 
(No. 16), Mortgage of a Crop (No. 41), Respondentia Bond (No. 
56) or Security Bond (No. 57) 


Article 57. Security Bond or Mortgage deed executed by way 


of secyrity for the due” execution of an office or to account for 
money or other property received by virtue thereof or executed by 
a surety to secure the due performance of a contract. 

A comparison of these articles shows that article 15 is of a residu- 
ary character, intended for bonds which cannot be assigned to any 
other of the articles ofthe Stamp Act and are not provided for by 
the Court-Fees Act. It is the only article in. whicb reference is 


“made ġo the Court-Fees Act- It fellows therefore that a bond 


which finds its proper place in one or the other Articles sis not 
exempt, from duty under the Stamp Act, and, at the same time, as 
bång given in pursuance of the Gourt’s 8rder,* it is liable under 
article 6 of schedule II of the Court-Fees Act. 

The answer that I propose to the reference is that security 
bonds executéd in pursuance of an order of the Court under order 


Walmsley, 9. 


XXXILRule 6 (2) or shy othergule or section *of the Civil Proce- | 


dure Code must bear a court-feé stamp as required by article 6f ° 
e (d 


ee (1)(1916%21 C. W. N. 15150. 
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e 
schedule 11 of the Court-Fees Act, 18z0: and they Will also be 


es chargeable under the Stamp Act if they are of the kind described: 


“Walmsley, F. 


— 


P.C. 

1925-5 

wed 
April, 28, 30. 


May, 22. 9 


eo 


“in article 40 or artlcle 57, but they will not be chargeable under 


the Stamp Act if they fall under the residuary article 15. 
, Greaves J :—I agree 
- C. C. Ghose J :—I agree. : . 
B. B. Ghose J :—I agree. i 
Mukerji J :—1 agree. 
A T.M ` . Reference answered, 


PRIVY COUNCIL. 


Present.—Lord Sumner, Lord Blanesbirch, Sir John Edge 
Mr. Ameer Ali, and Lord Salvesen, 


SURA LAKSHMIAH CHETTY AND OTHERS 


v, 
KOTHANDARAMA PILLAI. 


- 


° (On APPEAL FROM THE Hicn Court oF JUDICATURE aT Mapras.] 


e 
Hindu Law—Pu» chase of property by husband in name of wife—Ante-nuptial 
` agreement, or benami transaction—Burden of proof. s 
A purchase by an Indian husband of property in India in the name of his 
wife, unless otherwise explained, is presumed to be a Jbenami transaction, by 
which the beneficial interest in the property is in the husband, and the ostensible 
title in the wife. i 
The rule of English law, that such a purehase is assumed to be for the 
advancement of the wife, does not apfily in India: Gopeekrist v. Gungapers 
saud (wm; Moulvie Sayyud Ushur Ali v. Myssumut Bebee Uliaf Fatima (2); 
Bilas Kunwar v. .Desraj Ranjit Singh (3); Ram Narain v. Muhammad 
Hadi (4) referred tos + e 7 e 
The burden of proof is on the person who alleges that the property was 
purchased in pursuance of an antenuptial agreement. s 
i e 


(1) (1854) 6 M. L A; 53. 
2) (1860) 13 M. LA. 2325 13 W. RSP. C. 1; 4B. L. R. P. ca. 
* 3) (1915) L. R. 42 TA. 2023 1. L. R. 37 All, 557; 22 C. L. J. 516. 


(4) (1898) L. R.26 1. A. 38; la Le R. 26 Calc. 227. . 6 oe 
e 


Vor, XI] pitvy coudcit. o e A 


It would be unwise of a Judge to act ina disputed Indian case upon oral P.C. 
èvidence that there had been an antenuptial agreement, which would in "effect ep 1925: 
be marriage settlement, unless there was contemporaneous written evidence to ww’ 
corroborate the oral evidence. Sura Lakshmiah 


v. 
Appeal from a decree of the High Court (15th August 1922) Kothandarańa. 
(Schwabe, C. J. and Wallace, J.), reversing a decree of the same g 
* Court in its original jurisdiction (31st August. 1921—Phillips, J.) 
Appeal by the Defendants. 


.The facts sufficiently appear from the judgment oftheir Lord-- 
- ships. i 

L. de Gruyther K. C. and E. B. Raikes for the Appellants. 

K. V. L. Narasimham for the Respondent. 

The-judgment of the Board was delivered by 


Sir John Edge: This isan appeal froma decree, dated the May, 22. 
15th August, ‘1922, of the High Court of Madras, which reversed an 
a decree, dated the 31st August, 192r, of the same Court made in 
its Ordinary Original Civil Jurisdiction, which had dismissed the 
guit. 

The suit in which this appeal has arisen was brought in the 
High Court of Madras on the r9th November, 1918, by the plaintiff, 

a minor, by his next friend, against the Official Assignee of Madras 

' and three moneylenders. One of the moneylenders died, aud 
“his legal representative was brought on the record as a defendant. | 
The plaintiff is the respondent in this appeal. 

Thesplaiotiff is the son of V. S. Chockalingam Pillai, a Hindu. b 
of the Villala caste, by his wife, Lakshmi Ammal, who died before 
the suit was brought. The plaintiff is the sole heir of his tate 

. Mother, and he claims the property to which the suit relates as her 
heir. Onthe 30th September, r918, the plaintiff’s father, Chocka- 
lingam, was adjudged insolvent by the High Court of Madras under 
the Presidency-Towns Insolvency Act, 1909, Act III of 1909. The 
plaintiffeclaims in his suit, with other® reliefs, a declaration that a 
piece of land with a dwelliag-house and buildings thereon, being 

.Nos, 4,and 5, Nainiappa Naick Street, are his exclusive property 
as the heir of his mother, and thatehis father, Chocklingam, had 
no beneficial or other interest in those properties, which could 
have vested in the Official Assigaee or have been assigned by him 
‘In mortgage. 4 and 5, Nainiappa Naick Street will, in this judgment 
be referréd to as the property in Question. 

° The land and buildings then thereon were: purchased hy Choka- 
lingam on th®€ rath May, 1909, and by the sale-deed were conveyed 


“16 . é 
P. C. 
: 1925. “> 
Nara 


Sura, Lakshmiah 


v. 
Kothandarama. 


Sir John Edge. 
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by the E to Lakshmi, who had „Peen married to Chockalingam 
some’ years previously. The question upon the answer to “which” 
this suié depends is whether Chockalingam had purchased, that 
property in 1909 for his wife Lakshmi,in performance of an ante- 
nuptial agreement alleged to have been made by him to settle a house 
upon her, or whether the purchase was made in her namé as 
benamidar for Chockalingam. There can be no doubt now that ` 
a purchase in India by a native of India of property in India in 
the name of his wife unexplained by. other proved or admitted facts 
is to be regarded as a benami transaction by which the beneficial . 
interest in the property is in the husband, although the ostensible title 
is in the wife. The rule of the law of England that such a purchase 
by a husband in England is to be assumed to be a purchase for the 
advancement of the wife does not apply in India. See Gopeekrist 
v. Gungapersaud (1); Mouloie Sayyud Uzkur Ali v. Mussumat 
Bebee Ultaf Fatima (2), and Bilas Kunwar v. Desraj Ranjit 
Singh (3). If the plaintiff failed to prove that antenuptial agree- 
ment and that it was in performance of it that the property in ques- 
tion was purchased by Chockalingamin Lakshmi’s name, his suit | 
fails, 

Chockalingam bas not been called by either side to give evi- 
dence in the suit, and his absence. from the witness box has not 
been satisfactorily explained. 

The facts, so far as they can be ascertained by their Lordships., 


“ from the record, are as follows—Chockalingam and Vinayatheertha 


Pillai, who died in 18,8 or in 1899, were trading as peamerchants 
in partnership at 6, Mint Street, in Madras. When that partnership 
commenced their Lordships do not know. It does not appear what 
the interest of the partners respectively was in the house, 6, Mint 
Street, orin the partnership. But 6, Mint Street was the property 
of the partnership. Vinayatheertba left surviving him two young 
children, a son Vadivelu, who was living when the witnesses were 
giving their evidence in the sujt, and a daughter Lakshmi, and his 
mother Kathayee, who gave evidence in this suit. After Vinaya- 
theertha died his mother Kathayee cafried on the family business 
in partnership with Chookalingam at 6, Mint Street, and Kathafee ; 
and the two young children of Vinayatheertha continued to live 
in that house together with Chockalingam. Chockalingam ‘married 
Lakshmi, according to the plaint * in or about 1907, or, according , 
to the evidence of witnesses who were relations of Lakshmi, Jin 1909. 


“ a) (1854) 6 M. J. A. 53+ l (2) (1869) Ja Ma I. A. 232. 


(3) (1915) L. R. 421. A. 202. i -. . a. 
e 
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At the time Df the mitriage *Chockalingam had two wives living, on P.C. f 
one of whom was living with him, and he also had a son living. 1925. A 


According to the evidence of Kathayee and two relations of S Lake a 
ura Lakshmiah 
Lakshmi, if it may be credited, when Chockalingam asked for 
Lakshmi, in marriage, Kathayee, acting on the advice of relations, ie 
said to him that she would give him Lakshmi in marriage if he Sir Yohn Edge. 
would make a provision for her, but not otherwise, and asked him 
what provision,he would make for Lakshmi, and he said that, if 
the Mint Street house were sold, another house might be pur- e 
chased and be given to Lakshmi. Thereupon she, Kathayee, gave š 
Lakshmi to Chockalingam in marriage. That was the antenuptial 
agreement which is alleged by the plaintiff to have been made. 
A railway company was vegotiating for the purchase of the Mint 
Street house, and purchased it for the price of Rs. 10,315.8 from 
Chockalingam and Kathayee, and paid the price ta them. It is to R 
be presumed that the money then paid by the railway company 
to Kathayee was, or part of it was, received by her for and on 
behalf of her grandson Vadivelu, who does not appear to have had 
any other person to look after his interests. 
In 1904 Chockalingam had purchased, apparently with his own 
money, houses 12 and 13, Memorial Hall Street, in Madras, and he, 
in 1909, mortgaged those houses for Rs, 9,000, and their Lordships 
consider it probable that Chockalingam, on the rath May, 1909, ae 
had other property apart from his interest in the pea dealing e S 
partnership and in the Mint Street house, and there is no reason 4 
shown why „all the purchase money of the property in question x o 
” was not Choçkalingam’s own money. Certainly none of it is shown 
to have been Lakshmi's. 
Mr. Justice Phillips, whe tried the suit, did not believe the 
evidence that there had been an antenuptial agreement, and he 
found that the purchase of the property in question on the r2th 
' May, 1909, in the name of Lakshmi was a benami transaction and, PON 
that she was merely benamidar for Her husband Chockalingam. 
Mr. Justice Phillips in his judggent made a statement with whith ae 
Lordships agree. He said :— ary 
e do not know what really happened’ to Vinayatheerthg 
property when he died or what share he had in the busine $ 
whether really he did leave any property „Which w was undisposedh 


.. 
Kothandarama. 








facts on either side though the pl&intiff's family ought to know a 
all thit can be known aboyt this.” = 
It will be rentembered that Vinayatheertha had died in ” 1898 


$ . 
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or in 1899, and the property in questfon was purchased in May, 
1909. Mr. Justice Phillips rightly found as to the money which was 
invested in the purchase of the property in question thaf if the 
purchase money did not belong tò Chockalingam it did not 
belong: to ‘Lakshmi, but belonged to her brother Vadivelu. | Mr. 
Justice Phillips by his decree dismissed the suit, From that decree, 
the plaintiff appealed under the Letters Patent. 

The appeal under the Letters Patent was heard by Sir W. S. 
Schwabe, C.J., and Mr, Justice Wallace. The Chief Justice stated 
in his judgment :— i 

that “the question to be decided is whether a purchase’ of 
property by one Chockalingam, an insolvent, in the name of his 
wife, Lakshmi, was a settlement on her on her marriage or was a 
benami transaction, she being benamidar for him. The evidence 
called was all one way, namely, that the property was purchased 
out of funds belonging rp (six-elevenths) to Chockalingam and 
i;(five-elevenths) to Lakshma’s infant brother Vadivelu, as the 
heir to his father, formerly a partner of Chockalingam.” 

If there was such evidence as to the respective shares of Chockf- 
lingam and’ Vadivelu, the attention of their Lordships has not been 
drawn to it, and if there had been such evidence it would not show 
that Lakshmi had acquired a bereticial title to the property. 
Vadivelu was a minor on the rzth May, 190,, and could not make 
a present of his property to his sister, Lakshmi. Mr. Justice 
Wallace agreed with the judgment of the Chief Justice. 

They accepted the evidence that the alleged antenuptfal agree- 
ment had been made and gave the plaintiff the decfee which he 
claimed. From their decree this appeal has been brought. 

It would, no doubt, have been prudent on the part of Kathayee 
and Lakshmi’s relations to have insisted before Lakshmi was given ` 
in marriage to Chockalingam, who was an old man with t«o wives 
ånd a son living, that he should agree to settle some property “on 
her. It is obvious to their Lordships that Lakshmi had nô property 
of her own. She was not the heir t8 any property and could have 
had no expectations of succeeding to any property.” *Possibly, 
Chockalingam may have begn asked to promise to make a settle- 
ment on Lakshmi, but the question is: Did he agree®to do so? 
It appears to their Lordships that most probably the story of this 
alleged agreement to make a sejtlement was first thought of after 
Chockalingam’s insolvency in -order to save for the plaintiff some 
part of the propertp of the insolvent. The property in question 
was “purchased i in May, 1609, and Lakshmi lived until 1912°&nd if 


° ¢ 
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Chockalingam had agreed te settle the property in question theré 
was plenty of time in which he could have executed a proper deed 
of settlement upon her. $ 

In their Lordships’ opinien it would be unwise to accept as 
proyed such an oral agreement as is alleged on the part of the 
_ plaintiff except on the clearest and ‘most satisfactory evidence of 
credible witnesses, and after giving the most careful considertion 
to the evidegce in this suit their Lordships agree with Mr. Justice 
Phillips and find that Chodkalingam did not agree to make any 
settlement upon Lakshmi and that she had no beneficial interest 
in the property in question and was a mere benamidar- for 
Chockalingam, i 


If it were necessary in this case to ascertain by evidence whether 
her position was that of a beneficial owner of the property in ques- 
tion and not that of a mere benamidar for Chockalingam, the 
transaction which will now be referred to would be material evi- 
dence. See Pandit Ram Narain v. Mauli Muhammad Hadi (1) 
and the cases already cited. The property in question was pur- 

© chased on the rath May, tgog. On the 25th July, 1909 Chockalingam 
and Lakshmi jointly gave what was apparently treated as an equit- 
able mortgage to S. Krishnaswam Ayyangar of the property which 
had been purchased on the rath May, 1g09, in her name, which 


A they stated was “in our possession and enjoyment.” On the goth 


March, r910, Chockalingam and Lakshmi jointly granted a lease 
of the property in qyestion to Sirakalai Pillai On the 4th 
Decerhber, 1912, Lakshmi died. On the 18th March, 1914, Choc- 
kalingam*on his representation that he “isin possession of and is 
entitled to” the property in question obtained in the Registration 
Department the Collector’s certificate. On the arst February, 
1918, Chockalingam , mortgaged the property in question to C. 
Vythialingam Pillai and in the deed of mortgage it was stated that 
< he had purchased the property in question out of his ownself- 
acquifed earnings and was absolutély entitled to it. As to these 
transactions by Chockalingam after the rath May, r909, if is only 
fair te’the plaintiff to bear in mind that pis mother was, until she 
died, under the influence of her HMusband Chockalingam, and seems 
to have had no independent advice, and that the plaintiff was a 
minor of tender years without anyone, except his great grandmother, 


° an aged woman, to pretect the interest, if any, which he may have 
bad. “But those transactions show how Chockalingam dealt withe 


“the property in question. 
* (1) (1898) L. R. 261, A. 38. 
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P. C. Their ierdsk do not decide that an antenuptial” agreement 
1925. «» may ndt be orally proved in an Indian case, but they consider that ° 
wee 

Scot tank it wouldebe unwise of a Judge to act in a disputed Indian case 
ve upon oral evidence that there had been an antenuptial agree- 


Kothandarama. ment which would in effect bea marriage settlement, unless there was 


Sir John Edge. . contemporaneous written evidence to corroborate the oral evidence. 
In this case there was no such evidence. 
Their Lordships will humbly advise His Majesty that this appeal 
should be allowed with costs and the dece appealed against should 
> be set aside with costs and the decree of Mr. Justice Phillips be 
. restored, - 
Josselyn & Elwes: Solicitors for Appellants. 


` H. S. L. Polak: Solicitor for Respondent. 
a. de, M. l Appeal allowed. 





APPELLATE CIVIL 


_ Before Sir Asutosh Mookerjee, Knight, Judge, and 


e Mr, justice Rankin. 
Civil. SWARNAMOYI AND ANOTHER 
pan] 6 
923. 2. 
April, 9. SOURINDRA NATH MITRA AND OTHERS.* 


Ejectment—Evidence Act (IX of 1872), Sec. go—Ancient document—FPresump- 
tion, when arises—Roadcess returns— Admissibility, in evidence—Adverse 
possession of limited interest. 

A document which purports to be an ancient document should be corroborated 
by some evidence ; if this is done, presumption may be made in its favour “under 

section g@of the Evidence Act. e 


Mere production of an ancient document, unless supported by some corrbbora; 
tive evidence of acting under it, is not entétled to any weight. An ancient deed 
must be corroborated by evidence of ancient or modern corresponding enjoyment 
or by other equivalent or explanatory proof 3 it is then presumed to have cons- 
tituted part of the actual transfer of property mentioned, because this is the 

2 e s . 
s “Appeal from Original Decree No, 109 of: 1920, against the decree of Babu z 
Narendra NatheLahiri, Subordinate Judge, rst Court, of Baçkorganj, dated the 


28th February, 1920. 5 oe 


Von XLIb) HIGH coki. bg 
3 e 

usual course of such transactions igin brief, though absence of proof of possession 
does not affect its admissibility, it affeéts the weight to be attached to the -docus 
ment : Doe v. Pulman (1) and other cases referred to: John King & Co. ve 
Chairman of Municipal Corporation (2) distinguished. 

Roadcess returns are admissible only against the maker: Chalko v. 
Şhage (3) and other cases. 


Possession of a limited interest, for instance, the claim to an intermediate 
tenure, may be just as much adverse as is adverse possession of a complete interest 
in the property,; consequently such possession of a limited interest may be just 
as much adverse for the purpose Bf barring suit for the determination of that 
limited interest as adverse possession of a complete interest in the property 
operates to bar a suit for the whole property. Such adverse possession of a 
limited interest, ho wever, though a good plea to a suit for ejectment is good 
only to the extent of that interest. 

Appeal by Defendants Nos. 4 and 5 and Cross-objection by the 
Plaintiff. 

Suit for possession of land and mesne profits, and, in the alter- 
native, for assessment of rent. 

Babus Rames Chandra Sen and Jitendra Kumar Sen Gupta 
efor the Appellants. 

Babus Jogesh Chandra Roy, Mohendra Nath Ray and Nanda 
Gopal Banerji for the Respondents. 


The judgment of the Court was delivered by 


e Mookerjee J: This is an appeal by the defendants in a suit 
for possessizn of land and mesne profits, and, in the alternative, 
for assessment of rent. The defendants resisted the claim ona 
three-fold ground, namely, first, that the lands were comprised in 
a tenancy created in favour of their predecessor on the 24th Jan- 
uary, 1856 ; secondly, that the plaintiffs; have kept them out of 


possession from a substantial tract of land comprised in the 


tenancy, with the resuls that the rent has been completely suspen- 
ded ; and thirdly, that they were entitled to abatement of rent on 
account of diluvion. The Subordinate Judge has dismissed the 
claim for ejectment, overruled the plea of complete suspen- 
sion of rent and decreed the rént at Rs. gt2 a year for the period 
*betweefi the Pous instalment of 1319 and the Assin instalment 
of 1322. 9 l 

The fitle of the defendants rests upon an Amalnama alleged to 
have been executed in favour ofone Dulal Mridha by Golaknath 


e e 
(1) (1842) 3 Q. B. 622; 61 R. R. 35. 
“(a) (1920) 20C. L. J. go7; 18C. W.N. &g8. 


(4) (1911) LoL. Ro 39 Calc. 995. 
e 
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Ghose on the ait January, 1856. Before we deal with the ques- 
tion” of genuineness of this’ document, it is necessary to refer 
brieflye to two previous litigations between the parties. Qn the 
12th April, 1907, the plaintiffs instityted a suit against the defen- 
dants for recovery of possession. The defendants set up the 
Amalnama just mentioned. The document was not regarded as 
genuine by the trial Court which decreed the suit on the 8th 
January. 1908. The defendants appealed to this Court, and 
after an order of remand for further eenquiry, the : appeal was 
finally heard on the roth August, 1915 when a Division Bench 
allowed the plaintiffs to withdraw from the suit with liberty reserv- 
ed to instiute a fresh suit only in respect of a portion of the sub- 
ject matter in controversy. The judgment of this Court has 
found its way into the reports, Akimannessa v. Bepin Behari 
Mitter (1). During the pendency of the appeal in this Court, 
on the 24th April rgrz, the defendants instituted a suit against the 
present plaintiff for recovery of possession of a large tract of land. 
The Amalnama of the 24th. January, 1856 was again produced in 
evidence and met with the same treatment asin the previous litiga; , 
tion. . The trial Court dismissed the suit on the 18th March r912 
An appeal was preferred to this Court but was unsuccessful. The 
decree of the primary Court was affirmed on the sth July, x916, 
on the ground that the plaintiffs had not established that they had 
a subsisting title to the lands in dispute. During the pendency ofe 
the appeal to this Court, the present suit was institutedon the roth 
November 1915 ; as already stated the trłal Court has given the 
plaintiffs a decree on the 28th February 1920. 

In the present case, the decision rests primarily upon the solu- 
tion of the question whether the amalnama, which has again been 
produced in evidence, is or is not a genuine document. The 
Subordinate Judge has come to the conclusitn that its genuineness 
had not been established. The appellants have contended that 
the Subordinate Judge has not proceeded in accordance yith sec- 
tion go of the Indian Evidence Act. That section provides that 
‘Where any document, purporting or proved to be thirty years old, 
is produced from any cubtody which the Court in the particular ag 
considers proper, the Court may presume that the signature and every 
other part of such document which purports to bein the hand writing of 
any particular person is inthat person’s handwriting, and, in the case 66 
a document executéd or attested, teat it was’duly executed and attest- 
èd by the person by whom it purports to be executed and attested.” 

. e . 


(1) (1915) 22 C. L. J. 397. è 
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The appellants have urged that it was open to the Subordinate 


Judge to presume that the document was executed by the pérson 
by whom it purports to have been executed seeing that it purports 
to be more than 30 years old gnd was produced from custody which 
was unquestionably proper. Their grievance is that it was not 
till the judgment was delivered that they discovered that the Court 
“was not prepared to consider the document to be genuine under 
section go of the Indian Evidence Act. In this connection refe- 
rence has been made to thedlecision in Ramuvien v. Veerappuda- 
yan (1), where the language of section go was interpreted and the 
practice to be followed in cases of this description explained. 
We are of Opinion, however, that the defendants have not really 
been prejudiced by the course which was adopted by the Subordi- 
nate Judge. There is nothing to indicate that they had evidence 
at their disposal which would have enabled to establish the execu- 
tion of the document. At this distance of time it is improbable 
that direct evidence should be forthcoming of the actual execution 
of the document. The Subordinate Judge on the other hand, has 
given weighty reasons why the document should not be regarded as 
genuine. The document first saw the light on the 23rd July, 1907 
when it was produced in the first of the two litigations already men- 
tioned ; and though the existence of a tenure is mentioned in a 
conveyance dated the 16th September, 1873 this document is not 
mentioned by date. Indeed, from the description given in the 
conveyance it is not possible to identify the tenure mentioned with 
that alleged to have been created by this document of the 24th 
January 1856. Apart from this, we have the important fact that 
there is no proof of possession in accordance with the amalnama, 
It is well settled that mere production of an ancient document, 
unless supported by some corroborative evidence of acting under 
it, is not entitled to anp weight. An ancient deed must be corro- 
borated by evidence of ancient or modern corresponding enjoyment 
or by other equivalent or explanatory,proof ; it is then presumed to 
have constituted part of the actual transfer of property mentigned, 
because this is the usual course of such transactions ; ; in brief, 
" thofigh “absence of proof of possession does not affect its admissi- 
bility, it undoubtedly affects the weight to be attached to the 
document. In this connection, reference may be made to the case 
of Doe on the demise of Earl of Egremont v. Pulman (2); and the 
judgment of the Judictal Com@ittee in the case of Radhamoni 
(1) (1912) 1. L. R. 37 Mad. 455. a | ° 
(2) (1842) 3 Q» Be 622 SORR. 3350 . s 
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Debi v. The Collector of Khulna (1), The decision of "the Judicial 
Committee in John King & Co. v. Chairman of Municipal Com- 
missidners, Howrah (2), is clearly distinguishable ; there the 
original title deeds were not forthcoming ; here the deed has been 
produced and disbelieved. It is of great importance that a docu- 


ment, which purports to be an ancient document should be cor- 


roborated by some evidence ; if this is done, presumption may be 
made in its favour under section 90 of the Indian Evidence Act. 
We are consequently not prepared to treat the amalnama as proved 
beyond dispute. "We may add that we do not lay stress upon the 
circumstances that it was produced in two previous litigations and 
on each occasion was ‘treated as suspicious. In favour of the 
defendants, this may be said that the first litigation had to be with- 
drawn by the plaintiffs, while in the second litigation the ultimate 
decision was rested upon the question of limitation, There was 
consequently no final adjudication as to the genuineness or otherwise 
of this document in either of the two suits. Nor need we em- 
phasise the omission of mention of the tenure in road cess returns 
which could be admissible only against the maker: Chalko w 
Jharo (3); Sewdeo v. Ajodhya (4); Lackhmi Prosad v, Jag 
Mohan (5). But on the evidence adduced in this litigation, and 
in view of all the circumstances mentioned, we are not prepared to 
accept the document as genuine. This disposes of the first ques- 
tion, namely, whether the grant alleged by the defendants is estab* 
lished by the amalnama produced by them. 

“We have next to consider, whether the alleged grant may.be 
inferred from the recitals in documents of subsequent dates, which 
are undoubtedly genuine’ Amongst such document our attention 


“bas been invited to the conveyance of the 16th September 1873, 


the Osat Howla granted by the fourth and fifth defendants to 
Someraddi and Imamuddi on the 31st August 1886, another Osat 
Howlah granted by those defendants to Dulal Mridha on the 


i goth September, 1896, the Mirash ijara granted by Dulah Mridha 


‘to Komaruddi, on the 6th February, 1897, the mortgage by Dulal 


-Mridha in favour of Akram Ali on the gth February 3897, the, 
“sale certificate of an exécution éale of the interest of Dulal Mridha 


when Abdul Somed became purchaser on the 6th December, 1889, 


Gs) (1900) L L. Re 27 Cale. 943 (049)% L. R. 27 L A. 136. 
(2) (1914) 20 C. L, J. 407; 18 C. W. N. 898. = 
i (3) (1911) L L. R. 39 Calc. 9956 STA 
(4) (1942) Ts L. Re 39 Calc. 1005. . | 
(5) (1913) 18 C. D. J 6330 j o e a 
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and finally, ‘the plaint in the suit for rent instituted on the rsth id 
“April, 1909 by the second defendant and the heirs of Abdul © 1923. 
Somed (defendants Nos. 3 to 3 Kha) against Kamaruddi and Swaraamoyi 


others. No doubt, these edocuments contain recitals of the 
A A Sourindra Nath, 

existence of a tenure. But, as pointed out by the Subordinate TS 

Judge, they do not recite the existence of the tenure alleged to Mookerjee, F 
“have been created by the document of the 24th January, 1856. j 

Under the circumstances the Subordinate Judge was, in our . 

opinion, perfectly justifie® in declining to infer the existence of 

this document on the basis of the recitals contained in the docu- 

ments mentioned. 


The next question which requires considering is, whether the 
defendants have acquired the status ofa tenure-holder by adverse 
possession. This question had been decided in favour ofthe 
defendants by the Subordinate Judge. The principle applicable 
in such a case was explained by this Court in Jskan Chandra 
Mitter v, Raja Ramranjan Chakrabutty (1). Possession of a 
limited interest, for instance, the claim to an intermediate tenure, 
emay be just as much adverse as is adverse possession of a complete - 
interest in the property ; consequently such possession of a limited 
interest may be just as much adverse for the purpose of barring a 
suit for the determination of that limited interest as adverse 
possession of a complete interest in the property operates to e 

“bar a suit for the whole property. Such adverse possession e . 
of a limited interest, however, though a good plea to a suit 
for ejectment is good only to the extent of that interest. The same 
principle has been recognised and applied in a long series of 
cases: Bagdu Majhi v. Raja Sri Sri Durga Prosad Singha (2) ; 
Madhava v. Narayana (3); Sankaran v. Periasami (4) ; Sesham- 

© mav. Chickaya (5); Maidin v. Nagapa (6); Budesabv. Hanman- 
ta (1); Yamunabai v. Dhondi (8); Subbayya v. Madduletiak (9); Para- 
meswaram Mumbannnoo v. Krishnan Tengal (10) ànd Sontayana 
Gopala Dasu v, Inapatalupala Rauf (11). There can be no room for 


e . < 
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(1) (1905) 2 Ce L. Je 125 (136). ? (2) (1904) 9 C. W. N. aga. . 
(3) (1885) 1. L, R. g Mad. 244. | (4) (1890) I. L, R. 13 Mad. 467. 
e (5) (1902) L L. R. 25 Mad. 507. (6) (1882) I. L, R. 7 Bom. 96. 
(7) (1896) I. L. R. a1 Bm. 509. @ (8) (1903) 5 B8m. L. R. 186. 
© (9) (1907) 17 M. L, Ja 469. ` o) (1903) L L. R, 26 Mad. 535. 
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doubt that the defendants have asserted the existence of the tenures* 
now in dispute for a period longer than 12 years to the knowledge of 
the plaintiffs and their predecessors in, interest ; there is thus no 
escape from the position that they have acquired the status of a 
tenure-holder. But although the Subordinate Judge has dectded 
the point in favour of defendants as regards their status as tenure- ` 
holder, he has declined to give them the benefit of the principle so 
far as the conditions of their tenure are goncerned. The appellants 
thave contended that there is ample evi dence on the record to show 
that the defendants claimed to, have held possession not merely 
as tenure-holders, but as tenure-holders with the incidents and con- 
ditions specified in the document of the 24th January 18,6. In 
this view, there is no escape from the position that the defendants 
have acquired a right to hold the tenure under the conditions men- 
tioned in that document. 

This leads us on to the question, what is the rent which the 
defendants are liable to pay. They are clearly liable to pay rent on 
the area in actual occupation on the conditions specified in the 
document of the z4th January, 1856. Under that document,” 
the tenure-holders are entitled to hold the land at the 
rate of Rs, 4 per Kani, subject to a deduction of 3-16th, that is to 
say, to a deduction of an area of 3 Kanis per Drone of land. The 
result is that the rent is payable at the net rate of Rs. 3-4 per, 
Kani. 


We have finally to determine the area fof which this reni should 
be assessed for the years in suit. The evidence on this point is 
not of a satisfactory character, But we have come to the conclu- 
sion that no useful purpose will be served by remanding the case 
for the purpose of an investigation as to the area in the actual 
occupation of the defendants during the pertod in suit. From the 
materials on tha record we have found that during this period the 
defendants may be assumed do have been in occupation of 160 
Kanis, of land. If the rent is assessed on this area at Rs. 3-4 per 
Kari, the annual rent will be Rs. 520 instead of Rs. 912 as Assessed. 
by the Subordinate Judge. The defen@ants are consequetftly ` 
entitled to succeed to this extent. But we must add ghat the 
present decision as to ‘the area is not final ; it will hold good only 
for the years now in suit, and will not bara future enquiry into the. 
question of area, should such ascestainment®be necessary. e 
è We have not dealt with the ingenious arguments addressed to us 
by both sides at considerable length on an interesting point, 
namely, that of suspension 8f rent due to eviction, which would 
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have be@n of importance if fhe .amalnamak of the a4th January 
1856 had been held to be genuine. In that view, a question 
would have arisen whether the defendants were entitled to the bene- 
fit of the principle enunciated ih a long series of decisions of this 
Court from which we have no desire to depart: Rai Charan v. 
Administrator-General (1); Chandrakant v. Ram Nath (2) ; Ras- 
heswari v. Saurendra (3) ; Zeanulla v. Sukhiannessa (4) ; Sarip v. 
Aftab (5) ; Purna v. Rasik (6) ; Ashutosh v. Joy Lal (7) 3 Godat v. 
Aminuddi (8); Dwijendra v. Aftab (9) ; Udai v. Katyains (10) ; 
Nowrang v. Jandrdan (11) ; Manindra v. Narendra (12). At the 
same time, we must not be taken to affirm the proposition that the 
principle is applicable even where the tenant is found, as the result 
of alitigation, to have actually lost his title to a portion of the 
land of his tenancy by reason of the adverse possession of the 
grantor. No doubt, the rent remains suspended so long as evic- 
tion lasts ; but the contention of the appellants goes further and 
implies that the covenant for quiet enjoyment continues even when 
the tenant's title toa portion of the land has been extinguished. 
This will require careful examination on principle when the occa- 
sion arises. 

The result is that this appeal is allowed in part and the decree 
of the Subordinate Judge modified. The rent will be assessed for 
the years decreed by the Subordiaate Judge at Rs. 520 instead of 
Rs, 912. The parties will bear their own costs in this appeal. A 
self-contained decree will be drawn up in this Court. The order 
of the lotver Court as to costs will stand. < 

The cross-objection has not been pressed and is dismissed 
withcut costs. 

A. T. M. Appeal allowed in part , Decree 
modified : Cross-objection dismissed, 


(1) (1909) 9 C. L. J. 578; L Le R. 36 Cale. 578. 
(2) opo) 11 C. L. Je 591. 


e 
(3) (1909) 11 C» L. J. 601. (4) (1910) 11 Cy L. J. 6066 
(5) (1910) 13 C. L. J. 115. #6) (1910) 13 C. Le J. 119. * 
(79 (1912) 17 C. L. J. 500 (8) (1913) 18 CL J. 509. 
(9) (1916) 25 C. L. J. 53 (10) (1922) 35 C. L. J. 292. 
(11) (1982) 36 C. L. J. 28. (12) (1919) 23 C. W. N. 585. 
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, Before Mr, Justice Pearson, and Mr. Justice Graham. . 
KAYEM BISWAS 
2. . 
BAHADUR KHAN AND OTHERS. * 


Suit to set aside decree—Appeal—Irregular order of remand—Becree in former 

suit comprising excess land—Cinsl Procedure Code \Act V of 1908), Sec. 47, 

O. 41 R. 23— Fraud —Furisdiction. . 

An appeal lies against an order remanding a case by the appellate Court, 
which, in form and substance, is an order under O. 41 R. 23 of the Code of 
Civil Procedure whether regularly or irregularly made: Basumati v. Tarit- 
basini (1) and Frasanna v. Baidya Nath (2) followed. 

The question as to whether the decree in the former suit comprises excess larid 
which did not form the subject matter of the suit, is a question which can only be 
gone into by the execution Court under section 47 of the Code of Civil Procedure 
and a fresh suit does not lie. 

The main object underlying section 47 of the Code of Civil Procedure is to 
prevent multiplicity of suits and fo secure that all matters, which | can be decided 
in the suit, shall be so decided. 

The plaintiff suing to set aside the former decree on the ground of fraud, 
can only succeed on proving fraud, and in the absence of finding of fraud the 


merits of the case cannot be gone into in the second suit for setting aside the 


decree. . 


The word “ jurisdiction’ may be used in two senses, viz. in the sense of jurisdic- 
tion over the subject matter of the litigation or in the sense of powesn to make 
an order. f 

Appeal by the defendant. 
Suit to set aside an ex parte decree. 


The material facts appear from the judgment. 
Dr. Jadu Nath Kanjilal for the Appellant. 
° Babus Surendra Chandrae Sen and Hemendra Changra Sen 


for the Respondents, ` ‘ 


e "eG. QA. Ve 


The judgment of the Court“was as follows — 


"Appeal from Appellate ‘Order No. 118 of 1923, against the order of K.N. 
Chowdhury Esq, Additional District Judge “of Khulna, dated the ist December 
1922, reversing that of, Babu Jogendra Kumar De, Wunsif, Additional Court at 
Khulna, dated the 20th June, t921. 


(3) (1918) 31 C. L. J- 354. (2) (1920) 31 C. L. Je 3600 o oe 
gis 


voi. KL “judi court. e 
e 

This appeal is against the judgment and decrèé df the Addi- 
tional District Judge of Khulna reversing a decision of the Munsif 
of the-additional Court at Khulna and remanding the case for 
fresh decision in accordance with certain instructions given in the 
judgment of the lower appellate Court. l 
f The defendant No. 1 Kayem Biswas, now appellant brought a 
suit in the year r9r5 against the plaintiffs respondents for recovery 
of possession of certain lands on establishment of title, and obtain- 
ed an ex parte decree. The” plaintiffs then filed the present suit to 
set aside the said decree as fraudulent and without jurisdiction, and 
for confirmation of their title to the land, and for other consequen- 
tial reliefs, A number of issues were framed upon the pleadings 
one of which No. 8 was in the following terms : 

“Is the decree in title suit No. 343 of r915 fraudu- 
lent and without jurisdiction as alleged? Is it liable to be set 
aside ?” 

The Munsiff found upon this issue that no fraud had been 
established, and that there was no substance in the objection as to 
jurisdiction. He accordingly in view of his findings on this issue 
and on issues 9 and 11 dismissed the suit, 

On appeal the learned Additional District Judge without going 
into the question of fraud, or coming to any finding thereon, held 
that the decree was without jurisdiction, inasmuch as the claim was 
for 5 bighas odd whereas the decree was for 12 bighas ry cattas. 
He therefore set aside the decree and remanded the case for fresh 
decision, in the manner “indicated above The defendants there- 
upon filed this second appeal. 

A preliminary objection has been taken on behalf of the respone 
dents to the hearing of the appeal, the argument being that there are 
only two provisions in the Code of Civil Procedure relating to 
remand viz., rules 23 and 25 of order 41, and that, as the present 
case does not come under either, no appeal lies. It is clear that the 
order was not made under order 41 rule 25. It is urged however 
on behalf of the appellant that, in form and substance the order, 
though it may have been irregular, must: be held to have been 
‘made under tule 23 of order 41 and that, that being so, an 
. appeal lies. This view is supported by authority, see Basumati 
v. Taritbasini (1) and Prasagna v. Baidya Nath (2) and we 
think following those decisions that we must hold that the 
appeal is*competent. ° e` s 

° On the merits two points have been urged before us on behalf 
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of the appelldhts. Firstly it is urged, that having Fegard to the 
findings of the lower appellate Court and the admitted facts in 
the Court of first instance the question which arises being, „as to 
whether the decree in the former suit comprises excess land which 
did not form the subject matter of the suit, is a question which 
can only be gone into by the execution Court under sectioh 47 
of the Code of Civil Procedure and a fresh suit did not lie.” 
Secondly | it was contended that, inasmuch as the plaintiffs sought 


to set-aside the former decree on thee ground of fraud, they could 


only succeed on proving fraud, and in the absence of such finding 
the merits of the case could not be gone into in “the second 
suit. 

In regard to the. first point objection is taken on “behalf of the 


respondents that this question was not raised in the Court of appeal 


below, and that it ought therefore not to be allowed to be argued 
here for the first time. We think however that we are bound to take 
notice of the argument. It appears to us too to be well founded, 
Section 47 Civil Procedure Code lays down that “all questions 
arising between the parties to the suit in which the decree was 
passed, or their representatives, and relating to the execution, 
discharge or satisfaction of the decree, shall be determined by the 
Court executing the decree and not by a separate suit.” 

The main object underlying this section is to prevent multipli- 
city of suits and to secure that all matters, which can be decided ig 
the suit, shall be so decided. The question which then arises is 


whether the matter arising in this particular instance was one 


which ought to be determined by the executing Court and not 


“by separate suit. Now the kernel of the matter according to the 


lower appellate Court was that the decree was forland in excess 
of that which formed the subject of the suit and that it included 
land which ought not to have been included It seems tò us that 
these are matters for determination by the Court executing the 
decree, and that looked at from that point of view the subsequent 
suit.was bad. 

Coming to the second point it is to be observed that the main 
contention in the present suit was that the decree had been 1 obtain.” 
ed by fraud. The trial Court came to a definite finding. that fraud. 
had not been established. That ‘finding has not been displaced 
in the judgment of the lower appellate Court. Indeed’ the 
_ learned Judge has not gone into the question of fraud at*all. The 
* finding gf the first Court upon this point must therefore stand, 2nd 
in the absence of any such finding in the Court of eappeal below 


Vet. KL.) HIGH COURT. e. 
e 
we do not think it Was open to the learned Judge to go into the 
merits of the case. The learned” Judge without entering into the 
question of fraud held that the decree had been passed without 
jurisdiction and upon this ground held that it should be treated as a 
nullity and set aside. We do not see'bow the decree can be 
l regarded as having been made without jurisdiction. The word 
jurisdiction may be used in two senses, viz., in the sense of jurisdic- 
tion over the subject-matter of the litigation, or in the sense of 
power to make the order. Jérisdiction certainly does not fail here 
in the former sense, as the Court clearly had territorial jurisdiction 
over the land in suit, nur has this apparently ever been disputed. 
It seems to follow therefore that jurisdiction must have been held 
by the learned Judge to be defective in the other sense, viz., that 
the trial Court had no power to make the decree as drawn up. In 
this connection the learned Additional District Judge has observed 
as follows :—~ i 

“Now jurisdiction of a Court ina particular suit is confined to 
the subject-matter of litigation as specified or set forth in the plaint, 
Wo Court can by its decree go beyond that subject matter so as to 
affect matters outside, or matters not included therein, nor has 
any Court power to give a plaintiff more than what he claims, or to 
give him one thing. when he claims a different thing altogether in 
his suit.” 
°” The question is, were the plaintiffs in the original suit given a 
decree for something different ‘from what they asked for? What 
they asked for was for about 5 bighas of land within certain defined 
limits. The decree apparently gave them about 5 bighas (vide 
opening sentences of the judgment of the trial Court), andif the 
area so decreed included any land which did not form the subject 
of the suit, that was a matter for the determination of the Court 
executing the decree, and could not form the subject-matter of a 
separate suit. 

For the reasons stated we think tMat the decision of the lower 
appellate Court cannot be sypported. The appeal must aecord- 
„ingly be allowed with costs of both Courts, the decree” of the Court 
of appeal below set aside, and thee judgment and decree of the 
Munsif restored. 


A. T. M. A Appeal allowed. 
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a SONA WANGDI.* 


Appeal— Reference to arbitration—Dispute as le Satisfaction of decree—Furis- 


eo diction—Consent of parties—Civil Procedure Code(Act V of 1908), Sec. 47, 
A i O. 21, Seh. II, Paras, 1, 15, 16. 


An executing Court has no jurisdiction to refer disputes between parties to 
arbitration. 


Any question on which the parties join issue is ta dispute within the meaning 
of paragraph 1, schedule II of the Code of Civil Procedure. 


Order a1 of the Code of Civil Procedure relating to execution of decrees is 
self contained and exhaustive as to the special subject with which it deals. 


A proceeding under section 47 of the Code of Civil Procedure is distinct from 
a suit, and comes into being after the termination of the suit and in course ofe 
execution of the decree which concludes the suit 


Paragraphs 15 and 16 second schedule to the Code of Civil Procedure, depend 


é for their operation on a valid reference under paragraph t. A reference to 
arbitration by the executing Court being without jurisdiction, should be totally 
e ignored. 


Parties by consent cannot confer jurisdiction where it does not exist. 


The appellant applied for execution of money decree. The respondent con- 
tended that the decree had been fully satisfied out of Court and that, the appel» 
lant-did not fraudulently certify payment in Court. The Court decided to investi- 
gate the allegation of fraud. After several witnesses were examined, the 
parties filed an application referring the dispute about payment to arbitrators, 
who, by their award, found a much lesser amount due gto the appellant than he 
was claiming in execution, The award was confirmed by the Court. Oa appeal 
by the decree-holder, the lower appellate Court keld that no appeal lay. On 
second appeal : 2 ° 


: ~ Ael@, that an appeal to the lower appellat@ Court 4nd d second appeal to the 
High €ourt lay, as the reference to arbitration being without jurisdiétion athe 
award was’ invalid in law and as theequestion that was left for consideration 
was one relating to satisfaction and discharge of the decree under sectign .47 of 


the Code of Civil Procedure. ` 


Appeal from Appellate Order No. 313 of 1923, against the order of c. 
Bartley Esq, District Judge of Darjeeling, Hated the 13th June, 1923, affirming 
tlt of Babu N. K. Roy, Subordinate Judge of Darjeeling, dated the 30th 
š November, t922. s $ : 


VOL; XLI ly HIGH COURT. = 
® 


That a party to the ere arbitration could question the validity of the 
proceedings instituted at his instance on the ground of jufisdiction : Girija Nath 
v. Kanai (1) and Dooly Chand v. Mamuji (2). 

`” Appeal by the Decree-holder. 

Application for execution of decree. 

‘Fhe material facts appear from the judgment. 

Babu Jitendra Kumar Sen Gupta {or the Appellant. 

Babus Sharat Chandra Roy Chowdhury and Santi Kumar Roy 
Chowdhury for the Respondent. an 

° “CG. A V. 
` The judgment of the Court’ was as follows : 

This appeal raises an interesting question of law, which so far as 
we are aware, is not covered by authority. In execution of a money 
decree obtained by the appellant against the respondent, the respon- 
dent contended that the decree had been fully satisfied out of Court 
and that the appellant practising fraud on the respondent did not 
certify payment in Court. The appellant contended that the uncerti- 
fied piyment could not b: enquired into under order XXI rule 2 
Code of Civil Procedure but the learned Subordinate Judge in the 
execution Court decided to investigate the allegation of fraud. 
After he had examined several witnesses, the parties filed an appli- 
cation referring the dispute about payment to two arbitrators and an 
umpire. The case was thereupon referred to the arbitrators who 
by their award found a much lesser amount due to the appellant 
than he was claimivg in execution. Various objections to the legality 
of the award were raised by the appellant which were over-ruled by 
the Subordinate Judge. The concluding partion of the learned 
Subordinaté Judge’s judgment is in these words :—“ The; application 
of the decree-holder to set aside the award is therefore rejected, the 
suit is consequently decreed in terms of the award with proportion- 
ate costs.” The meaning of the last clause is not sufficiently clear 
but it appears that the learned Subordinate Judge was of opinion 
that a proceeding under section 47, Code of Civil Procedure, follow- 
ed as it Is by a judgment is a suit which was decided in accordance 
with the award. Against this fecision the appellant decree- holder 
‘appealed to the District Judge of Darjeeling who held that no 
appeal lay to him under section 16; Schedule Il Code of Civil 
Procedufe. f 

The decree-holder has preferred this second appeal on the 
ground, among others, tbat the learned District Judge is wrong in 
ho}ding that no appeal lay to him. A preliminary objection is 


(3) (1917) 27 E. L. J. 339. (2) (1916) 25 C3 L. J. 339. 
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raised to the competency to this appealeon the ground that, as no 
appeal lay to the Court of appeal below no second appeal lies to 
this Court. The preliminary objection really begs the question in 
this case which is the determination of the nature of the proceed: 
ings in the execution Court. 

It is contended by the appellant that the reference to arbitra: 
tion was invalid in law inasmuch as there was no dispute between 
the parties within section r, schedule II Civil Procedure Code 
because the Court could not take notice of uncertified payments 
alleged by the judgment-debtor. There is no force in this argu- 
ment. Whether or not the Court can legally enquire into it, any 
question on which the parties join issue isa dispute within the 
meaning of that. section. 

The next point urged is one of substance and deserves careful 
consideration. It is argued that the second schedule ofthe Code 
of Civil. Procedure does not apply to execution proceedings and 
therefore the reference to arbitration was without jurisdiction and 
ultra vires of the executing Court: the award is accordingly illegal 
and unenforceable, In our judgment this contention is right and oughg 
to prevail. Section 1 of the second schedule empowers reference 
to arbitration of a dispute between parties to a sust. Section 16 
provides that a decree should follow the award. The decree must 
be a decree as is passed in a suit and capable of execution and not 
merely a jadgment as the learned Subordinate Judge seems to thinks 
for by that section the decree is made appea'able as a decree where 
it is not in conformity with the award. It'is admitted that all the 
provisions of the Code of Civil Procédure relating to suits are not 
‘applicable in execution proceedings. Order IX: Hari Charan v. 
Manmatha (1) ; Bepin Behary Shaka.v. Abdul Barik (2): order 
XVII: Zirthasami v. Annappayya (3) : order XXII rule 12, order 
XXIII rule 4 and of course such other orders that del with par- 
ties to suits or pleadings do not apply to extéution of decree. Nothing 
has been shown to us to persaade us to hold that there is any 
speciality in the second schedule which makes it applicable to 
questions arising in the execution of decrees. Section rqi Coie, 
of Civil Procedure is mre an ayithority for the view we take” and 
does not lend countenance to the contention of the respondent. As 
has been explained in Hari Charan v. Monmatha Nath (1) the 
law is the same as it was under section 647 of the Code of 188% 
(1) (1913) 1. L. Rog Calc. 8. od K ” 

(2) (1916) 1. L. R. 44 Calc. 950; 24 C. L.J. 446. a 
(3) (1894) 1. L. R. 18 Mid. ar. Š 
e 


Vou. XLU,) , . HIGH COURT. a 
° . 
which expressly excluded exegution proceedings from those to which 


provisions relating to suits were Extended. The view that the spe- - 


cial procedures in suits do not apply to execution of decrees is 
based on the supposition that rder KAT relating to executions is 
self-contained anti exhaustive as to the special subject with which 
it. deals, 

“But the learned vakil for the respondent maintains that an 
order passed under section 47. Code of Civil Procedure is.a decree 
under section 2 and therefore a proceeding under section 47 is a 
suit. This contention is untenable as a proceeding under section 
47 comes into being after the termination of the suit and in course 
of execution of the decree which concludes the suit. The secord 
clause of section 47 clearly indicates that the proceeding under 
that section is distinct from a suit. 

It is next argued for the respondent that the execution Court 
having jurisdiction over the proceeding under section 47, the 
reference to arbitration was not without jurisdiction. We have nat 
been able to follow the reasoning for the appellant's objection is 
girected against the jurisdiction of the execution Court in following 
a procedure not warranted by law. 

It is further argued that the objection with regard to the illega- 
lity of the award must be taken to have been made under section 
15 clause (c) of the second schedule as an award “ being other- 
eise invalid” and even if the reference was without jurisdiction the 


appellant’s objaction having been overuled and the award confirm- l 


ed, no appeal lay to the bower appellate Court from the order of the 
first Court. The answer, to this contention is simple. Section 15 
and section 16 of the second schedule depend for their operation on 
a valid reference under section 1 of the schedule. The reference to 
arbitration by the executing Court being without jurisdiction must 
be totally ignored and the question that is left for consideration is 
one relating to the satisfaction and discharge of the decree under 
section 47, Code of Civil Procedure. The appeal to the lower 
appellate Court and a second | appeal to this Court are thegefore 
competent, 

Yt is faintly suggested that the appellan? being a party to the 
submission to arbitration he should -not in equity be allowed to 
question the validity of the proceedings initiated at his instance. 
dt is also submitted that the Court having jurisdiction over the 
subject of the litigation, ‘parties can by consent fnvest it with power 
todo something not strictly within its jurisdiction. It is an elé. 


meytary principle of “law that parties by” consent cannot confer 
$ ; 
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jurisdiction where it does not exist. Ip Girijanath Roy Chowdhury 
v -Kanai lal Mitra(:), and Seth Dooly . Chand v. Mamiji 
Musaji (2) one of the parties to the submission was permitted to 
successfully question the validity of an award on the ground that 
all the parties to the suit had not joined in the reference. These 
decisions afford complete answer to the other contentions raised b i 
the-respondent. i 
We are not called upon in this case to dinis the question of 


-the valıdıty of an award on a reference to arbitration without the 


intervention of Court by way of adjustment .of the decree under 
order XXI rule 2. : 

Though we look upon the conduct of the appear with dis- 
‘approval We are constrained in the view we „take of the law to 
uphold his contention that the execution Court had no jurisdiction 
to reler the dispute between the parties to arbitration under tne 
second schedule of the Civil Procesure Code. [n this view we arə 


“ol opinion that an appeal lay to the lower appellate Court from 


the order of the first Court giving effect to the award but it is not 
necessary to remit the case to the Court of appzal below fora 
re-hearing of the appeal as we have by our judgment decided the 
sole question raised in that Court. l 

In the result the appeal is allowed and the order of the execu 
tion Court uphoiding the award set aside. The case will be. sent 
back to that Court with a direction to proceed with the execution 
according to law. We make no order as to costs of this appeal ; 
the order relating to costs passed by the Courts below will stand. 
Appeal allowed : Case remanded. 


(2) (1916) 25 C. L, J. 3339. 


A. T. M. 
(1) (1917) 27 C. L. J. 339. 
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SANKAR NATH MUKHOPADHYAYA AND OTHERS: | 


Bjectment— -isdescription —Suit for declaration of debutter properti®—Person 
interested — Will, construction of —GifPto ancestral Idsls—Shebait. 
The omission to describe the eo in the cause title as shebait of the {do® 


4 #Appeal from Original Decree No. 174 of 19:3 against the decree of Babu 
Atul Cliangra Das Gupta, Officiating Subordinate Judge of Bogra, dated- the 


18th June, 1923. ~e 


£ . 
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is a misdesaription but it may be Gured by amendment without any hardship 


to the defendant. 


The plaintiff, who is interested in the worship of a certain Idol, can alone 
maintain a suit for declaration that ceréain properties are the debutter properties 
of his ancestral Idol. ` 

Ia the previous portion of a clause of the will, properties were given by the 
testator to A, his daughter-in-law with power to make gift, sale, mortgage or any 
permanent maurasi makarrari settlement. The subsequent portion of the same 

* clause was to the effect that A should transfer only with the consent of her husband 
B and the testator’s other sons and grandsons. B took out probate of the will of 
A by which she dedicated properties to the Idol and accepted the position that 
the properties were properly dedicated for Debsheba : | 

Held, that the restriction imposed in the will was repugnant to the 

gift. : 

That the person claiming through B could not raise any question as to the 
validity of the disposition made under the will of A. 

When the worship of an Idol has been founded, the shebaitship is vested 
in the founder and his heirs unless he has disposed of it otherwise or there has 
been some usage or course of dealing which points to a different mode -of devolu- 
tion : Kali Krishna v. Makhan (1) and Ananda v. Brojo Lal (2). 

Where the worship of an Idol has been founded, there must be some shebait 
of the Idol and, if any donor. subsequent to the foundation makes a grant of 
any property to the Idol, it becomes the property of the Idol and unless conditions 
are attached to the gift the existing shebait of the Idol would have the power 
to manage that property on behalf of the Idol. 


4 


j Appeal by Defendant No. 1. 
Suit for ejectment. ° 
The material facts appear from the judgment. 


Messrs B. Chuckerbutty, G. C. Sen and Babu Bhupindra 
Kumar Ghose for the Appellant. 


Babus Mahendra Nath Ray, Rishindsa Nath Sarkar, Rupendra 
Kumar Mitter, Promotha:Nath Bandopadhyaya and Satindra Nath 
Roy Chowdhury for the Respondents, an o 


The judgments of the Court were as follows :— 6 


. B.e B.e Ghose, J :—This appeal arises oyt of an action in 
ejectment brought by the plaintiff on thf allegation that the defen- 
dant No. reis in possession of certain properties as trespasser. In 
order to understand the facts, it is hecessary to refer to the following 
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Bamandas Mukhopadhyya, died possessed of considerable 
property. He madea will dated the 7th January 1875 making 
certain dispositions of his property, A portion of the property 
disposed of by the will was givèn to his daughter-in-law Bhoyaharini, 
first wife of his son Tarana th and this is the property now in dis- 
pute. Bhoyahirini died on the 18th November 1881 after having 
executed a will dated the 16th November 188r. By clause (1) of 
her will, she dedicated certain. properties as debutter to the 
ancestral Thakur of her father-in-law Sri Sri Sridhar Salgram 
Thakur and certain other properties for the performance of the 
ancestral Durga Puja, Syama Puja and Jagadhatri Puja. After 
her death, her husband Taranath obtained probate of her will and 
he died on the 15th of August 1908 after having executed a will 
on the 21st February 1908. Before Taranath obtained probate of 
his wife’s will, some of the descendants of Arundas, the eldest son 
of Bamandas, had taken out probate of that will. But that grant 
was revoked on the application of Taranath and Taranath himself 
obtained probate as already stated. Taranath, it is said, was in 
possession of the disputed properties and performed the sheba of 
the Idol and the Pujahs, Taranath had a son named Barada 
Bhusan by another wife Nagendrabala. This Barada Bhusan died 
on the roth March, rg09. Defendant No. 1 is the widow of Barada 
Bhusan and she is in possession of the properties. After Barada’s 
death, it appears that the present plaintiff Sankarnath who is one 
of the sons of Srinath the youngest son of Bamandas Mukerji, 
applied unsuccessfully fof probate of the will of Bhoyaharini on the 
allegation that he had been appointed executor. The Court found 
that there was nothing to administer and, on that groune, 
Sankarnath’s application for probate was refused. The present 
suit has been brought by Sankarnath on the ground that he is the 
sole shebait appointed’ under the will of Bhoyaharini and is, 
therefore, entitled to possession of the debuttur properties as against 
the defendant No. 1 who has no righteto possession. The plaintiff 
has impleaded in the suit all the descendants of Arundas and the 
daughters and daughter’s grandson | of Bhoyaharini as defendant. 
He Appears to have brought the suit in his’ personal capacity. In 
the body ¢ of the plaint, however, he ‘describes himself as shebait 
and the ‘principal prayers in the plaint are, (1) that a decree be 
géven declaring that the propertieg mentioned in schedules Ka and 
Kha are debuttar properties according to the will of Bhoyahazini. 
Debi, and, (2) that it may oe declared that the plaintiff has i a right? 
to the said properties as manager or api and that.. a decree be 
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given to him for Khas possessioh of those properties by êvicting 
the defendant No. 1. The other prayers are subsidiary to these 
two principal prayers. 

The defendant No, 1 resisted the plaintiff's lain on various 
grounds which it is unnecessary to mention in detail. 

A large number of issues were framed in the lower Court; but 
the Subordinate Judge has decided the three main points. He has 
found, first, that the properties in gispute are absolute debuttur 
properies created by the will of Bhoyaharini, secondly. that the 
plaintiff was appointed shebait and, thirdly, that as such shebait, 
the plaintiff is entitled to possession by ejecting the defendant 
No. 1. 

The defendant No. 1 appeals to this Court and some formal 
grounds have been taken on her behalf: (1) that the plaintiff's 
suit has not been properly constituted as he has brought the suit in 
his personal capacity and (z) that there is defect of parties as the 
two brothers of the plaintiff have not been joined as defendarts. 
It is also stated that there is no allegation in the plaint that the 
plaintiff asked the pro-forma defendants to join as plaintiffs in the 
suit and they refused to do so, and on that ground the suit ought 
to fail. In my judgment, none of these grounds is sufficient for 
the disinissal of the suit. The omission to describe the plaintiff in 
the cause title as shebait of the Idol is certainly a misdescription 
but it may be cured by amendment without any hardship to the 
defendant. With regard to the other objections, the answer seems to 
be that the plaintiff alone can maintain a suit for declaration that 
certain properties are the debuttur properties of his antestral Idol, 
he being a person interested in the worship of that Idol. 

Of the principal points, that were urged on behalf of the appel- 
lant the first was that the properties were not debuttar on the ° 
ground that Bhoyaharini had no right to dedicate the properties as 
she had no absolute title in them. It is contended that the object 
of Bamandas i in making the gift in favour of his daughfer-in-law 
was ‘that she should hold the propert? for the benefit of the heirs of 
Taranath and that shee was in the position of a mers *trugtee.- 
Reliance has.been placed upon yi passage in the secoitd clause of 
the will of Bamandas that any transfer by Baoyahariai ghould be 
made only with the consent of Tiranath and the other sons and 
grandsons of Bamandas. In the previgus portion of that very. 


eclause of the will, however, the property was given to Bnoyahatjai, 


with power to make gift sale, mortgage or any permanent ‘maura- 
rasi makurari settlement. hat clearly shows that the intentiðh of 
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the testator was to make an a®solpte gift in favour of the lady. The 
subsequent restrictions must, therefore, be considered as repugnant 
to the gift. In my opinion, there was an absolute gift to the lady. 
Further, her ‘husband Tarandih himself took out probate of the 
will of Bhoyaharini by which the properties were dedicated and 
he accepted the position that the properties had been properly 
dedicated for devasheba. -The defendant No. 1 claiming through 
Taranath as the heiress of his son Barada Bhusan can hardly raise 
any question as to the validity of the dispositions made under 
the -will of Bhoyaharini. Iam of opinion that the decision of the 
Subordinate Judge that a valid debuttar was created by Bhoya- 
harini by her will is correct. 


The next question that arises is whether the plaintiff can claim 
the properties as the sole shebait of the Thakurs. This claim is 
based upon the fourth clause of the will. of Bhoyharini where she 
names a number of persons besides her husband Taranath as 
executors. It is contended on behalf of the appellant that assum- 
ing that under that clause Bhoyhariai had appointed the plaintiff as 
shebait, she could not appoint a new shebait of the ancestral Idols, 
the shebaits of those Idols being all the heirs of the original founder 
of the worship according to Hindu Law. The question has been 
considered by this Court in two recent cases ¢ Kali Krishna Roy v. 
Makhanlal Mukerji (1), and Ananda Chunder Chuckerbutly v. Bro- 
jolal Singh (2). In the last mentioned case, it was held that “when 
the worship of an Idol has-been founded, the shebaitship is vested 
in the founder and his heirs unless he has disposed of it otherwise 
or there has been some usage or course of dealing which points toa 
different mode of devolution,” and the cases of Goswami v. 
Ramanlalji (3) and /Jagadindra v. Hemanta Kumari (4) were 
cited in support of that proposition. It has been endeavoured 
on behalf of the plaintiff respondent to distinguish these 
cases on the ground that in those cases there was some 
pre-existing property of the idol and any grant to the Idol by 
a persón other than the fouftder is only an accretion to thé pre- 
‘existing endowment and the subsequent gonor cannot therefore 
appoint new shebaits. It is. conténded that there being no evi- 
dence in®this case that the Idols had any endowed property prior 
to the gift by Bhoyaharini she was entitled to appoint shebaits for 


. . . . 
e(1) (1922) I. L. R. go Calc. 233. ” (a) (1922) I. L. R. 50 Calc. 292. 4 
(3) 11889) 1. L R. 17 Gale. 3; L. Re 16 I. A. 937. . 
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the Idols who would manage the propefty. But it ‘seems fo me. 

there is really-no difference in principle between the two positions. 

Where the worship of an Idol has been founded, there must be 

some shebait of the Idoland, if any donor subsequent ` to the 

foundation makes a‘grant of any property to the Idol, it becomes 

the property of the Idol and unless conditions are attached to the - 
gift the existing shebait of the Idol would have the power to 

manage that property on behalf of the Idol. In that view, the 

plaintiff and all the heirs of the founder “of the Thakurs includ- 

ing the defendant No. 1 are shebaits of the Idols in question and 

have the power to manage the properties on behalf of the Thakurs. 

Further, it seems to be extremely doubtful whether by clause (4) 

of her will Bhoyaharini purported to appoint any shebait. It may 

be conceded that the meaning of the word *“ Executor” is not pro- 

perly understood in the Muffussil and in some cases it may include 

the office of a shebait having reference to the context. But in 

clause (4) of her will, Bhoyahirini does not mention anywhere 

that the executors will perform the sheba of the Idols and in clause 

(5) the duties imposed upon the executors with reference to? 
the debutter properties are laid down and they do not include 

the sheba of the Idols. That being so, it cannot be held that 

plaintiff is the sole shebait and the defendant N». 1 cannot be con- 

sidered to be a trespasser being herself a shebait of the Thakurs .as 

the heir of her husband, a descendant of the founder. On these’ 
grounds the suit for ejectment must fail. , it must, however, be 

declared that the properties dedicated by Bhoyaharini Debi are 

debuttar properties of the Thakurs mentioned in clause*(r) of hec 

will... 


The appeal is, therefore, allowed in part and the decree of the 
Subordinate Judge is modified: in this ways It is declared that 
the property mentioned in schedule Ka of the plaint is the debutter 
property by Bamandas Mukerjys ancestral deity Sri Sri Sridhar 
Salgram Thakur and that the property mentioned in schedule Kha 
is the Debuttar property for Bamanda® Mukerji’s ancestral , Pujahs 
of Durga, Syama and Jagatdhatri Thakurs, and that the plairftiffeas ° 
well as the defendant No. I along with all the other heirs of 
Bamandas are shebaits of those Thakurs. The decree “of the 
Subordinate Judge allowing ejectment . of the defendant No, 1 is, 
set aside and the plaintiff's suit in that respeat is dismissed. , As the 


 maintift’s suit in ejectment -has failed, the :defendant No. 1 appeļ- 


lant will be entitled to recover her costs ir this Court from the 
plaintiff respondent. We agséss the’ hearing fee at twaaty} gold 
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mahurs. *-But as the defendfat .No. 1 resisted the suit on the 
ground that the properties were secular properties and as that con- 
téntion has failed she will not be entitled to the costs of the Court 
below and each party should’bear -his own costs in that Court. 
The other parties will bear their own costs throughout. 
Walmsley J:—I agree. | , 
AT. M. Appeal allowed in part. 


CIVIL RULE. 


Before Mr. Justice D. N. Chakravarti. 


BADIAR RAHAMAN 
bd - D 
SARADA KANTA DATTA AND orHErs.* 


Execution sale—Setting aside of—Ferson attaching before judgment, if can 
apply—Ciril Procedure Code (Act V of 1909), O. 21 R. go. 


° A person, who has obtained an attachment of property before jydgment, 
cannot apply under O. 21 R goof the Code of Civil Procedure to set aside a 
sale of the, property in execution of decree : Fogendra v. Monmotho (1) followed. 

Applicagion for Revision under section 115 of the Code of Civil 
Procedure by the Petitioner. 


Application to set aside an execution sale under O. 21 R, go 
Cc. PC. on the ground of irregularity of procedure, The applicant 
obtaided an attachment “of the property sold befure judgment. 


The facts of the case as appear from the judgment of the lower 
Court are as follows : 


“ The land in suit was attached by the present decree-holder on 
‘25tl? March, t9322 in execution of his decree eand atthe instance of 
the petitioner those lands- were attached before judgment on 22nd 
April, 1922, that is, nearly a month after the lands had been attach- 
e ’Civil Rule No. 1321 of 1924, against the order of Babu Ananga Mohan 
Lahiri, Subordinate Judge of Noakhalie dated the 2nd June, 1924, affirming 


that of Babu Saroj. Kanta een Munsiff of Aisig dated the 28th Sep 
tember, 1923- 7 . Eos 3 3 e 


. -{8)(ag32) 16 C. L Je 5653 17: CW, N. S00. 
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ed by the decree holder. The landg wêre sold at the instance ọf 
this decree-holder on r4th September, 1922 and the petitioner's 
suit in which the order for attachment before judgment had been 
passed was pending at the time.” ° j 


Babu Bepin Chandra Bose for the Applicant. 
Babu Jitendra Kumar Sen for the Opposite Party. 
The following judgment was delivered by 


Chakravarti, J :—This Rule in thy opinion is concluded by 
the judgment in the case of Jogendra Nath Chatterjee v. Monmotho 
Nath Ghose (1). No doubt in later cases notably in the case of 
Dhirendra Nath Roy v. Kamini Kumar Pal (2) it has been pointed 
out that an attaching creditor after he has obtained his decree is a 
person who comes within the purview of the amended words of 
rule go order 21 Code of Civil Procedure. This later case, how- 
ever, distinguishes the case of Jogendra v. Monmotho (1) and in no 
way touches the authority of the earlier case. In this state of the 
authorities I am bound to follow the case of Jogendra Nath 
Chatterjee v. Monmotho Nath Ghose (1). That being so, this Rule 
fails and must be discharged. 

In the circumstances I make no order as to costs. 

A. T. M. ; Rule- discharged. 
(1) (1912) 16 “ Ls J 566; 17 C. W, N. 80. l 


(2) (1924) I. L, R. 51 Cale. 495 ; 28 C. W. N 899. : 


PRIVY COUNCIL. 


PRESENT, —Z0?4 Sumner, Sir John Edge, and Lord Saloesen. 


ké KONDAPALLI VIJAYARATNAM AND ANOTHER 


m v. 
MANDAPAKA SUDARSANA RAO AND OTHERS 
e . e e. * 
. TON APPEAL FROM Tap HiGH COURT OF JUDICATURE 
Ar Mapras. | ° 


M ill—Minor’s joint will and authority to adopt —Repistration— Requirements 
for validity thereof —Majority Act (IX of 1875\, Sections 2 and g-eSuccession 


* V Act (X of 1865), section 46—General Clauses Act (X of 1897), section g— 


RegistYetion Act (III of 2877), sections 17, 23, 40 ana 41. 
: eo 
A document purporting to bee -will and an authority to adopt a son was 
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executed’ by a youth aged 19 y&rs yho was under the legal guardianship of his 
mother He died immediately after executing the document on the ist October, 
1906, leaving him surviving his widow (the grantee of the aforesaid authority to 
adopt), his mothér above-mentioned, and two daughters. On the 2nd November, 
1.06, the father of the boy with reference to whom the widow subsequently went 
through a form of ceremony of adoption, presented, without the knowledge of the 
testator’s widow or mother, the document for registration, and it was eventually 
so registered as a will on the zoth December, 1406. On the 24th December 
1913, the widow went through a ceremony of adopting as a son, the son of the 
person who had presented the document for registration in November 1906, and 
the deed of adoption that she executed on that date recited that the adoption 
was in exercise of the power in that behalf contained in the testator’s will of the 
tst October, 1906 : 

Held (s) the will, being that of a minor under guardianship, it was, under 
the Majority Act, section 23, the Succession Act, section 46, and the General 
Clauses Act section 3, void and of no effect as to the testator’s estate. 

(2) Under the Registration Act, 1877, that part of the document that con- 
tained the authority to adept not being registered within four months by or at 
the instance of the grantee thereof, was also void, as also was the deed of adop- 
tion of the 34th December 1913 and the act of adoption which it purported. to 
carry out in pursuance of the will of the tst October, 106: Jagannatha 
Bheema Deo v. Kunja Behari Deo, (1). 

A power to adopt may be embodied in a will referred to. 


A will by a minor has no legal effect and is not capable of disposing of any of 
the estates of the deceased. ` 
e A document which purports to be a will but is inoperative as such may 
constitute a valid authority to adopt. 

Appeal from a decrèe (16th April 1920) of the High Court of 
Madras (Sig J. Wallis, C.J. and Moore JJ), affirming a decree (30th 
December, 1918) of the District Judge of Ganjam (B.C Smith Esq.). 


On the rst October, 1906, Mandapaka Appanna, aged 19 years, 

* and being under the legal guardianship of his mother, executed a 

will, which inter alia stated as follows.—"I have only two we 
My wife, Seekaramamina, must adopt a boy when she likes” 


He @ied later on the same day, and the document was aan 
for registration on the 2n1 Movember 1906 without the knowledge 
< or qonsent of the testator’s mother or widow, by Lakshmi Narasayya, 
uncle of Sudarsana Rao, the first resfondent, and the Sub-Registrar 
accordingly registered it on the 2oth December, 1906. On the 24th 
December 1913, the appellant’ mother, Seekaramamma aforesaid, 
went through a ceremony of adopting the said Sudarsana Rao, and 
in, the deed of adoption that she executed simultaneously she recite” 
. . e 
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that she had been authorised to make“the adoption’ under her ‘hus- 
band's aforesaid will dated the rst October, 1906. This deed was 
registered on the 16th February, 1914. 

On the 2and March 1916, the appellants, being the two daughters 
of the abovenamed testator, by their next friend, instituted the 
present suit against Sudarsana Rao, Seekaramamma, and the parents 
of the said Sudarsana, asserting that their mother, Seckaramamma, 
was entitled to possess their father’s estate for her life, and that they 
were her heiresses after her death, and. claiming declarations that,— 


(1) the aforesaid will be declared void and illegal, and did not 
confer on their mother any authority to adopt; 

(2) the alleged adoption of Sudarsana was illegal and invalid 
in law; 

(3) the alienations so far made by the mother were not valid 
beyond her lifetime ; and | 

(4) the title to the deceased’s lands belonged to the mother 
during her life-time ; 

The District Judge of Ganjam (B. C. Smith, Esq.) who tried the 
suit, on the 13th December 1918, dismissed it, and the High Couri 
(Sir J. Wallis, C.J. and Moore, J.) upon appeal on the 16th April 
1920 upheld his decision. The plaintiffs thereupon appealed to 
His Majesty in Council. 

S. Ayam and B. N. Srivastava for the Appellants. m 

N. Ingram for the Respondents. s 

The arguments appear sufficiently from the judgment of their 
Lordships. 

The judgment of the Board was delivered by 


Lord Salvesen :—The circumstances out of which this suit has 
arisen, so far as they are material to the Judgment, may be very 
shortly stated. : 

One Mandapaka Appanna, a Sudra in the Ganjam district, who 
was possessed of a considerable amount of property, died dn 1905 
leaving a widow and two daughters, the latter being the plaintiffs 


in the action, When on his death bed and within an howdy or EWO. 


of his actual death he executed document, which purported to be 
a disposition of his propetty‘and at the same time cogferred a 
power of adoption on his widow. his document was registered as 
a will at the instance of a legatee. It was _caallenged by the plain? 
tiffs (who are still in minority) on the ground among other$ (1) that 

was not genuine and (2) assuming that the signature which “it 
bore to be that of the deceased, that he was incapabte at the tang 
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of understanding its contents’owing to the illness from which he 
shortly afterwards died. 

Both Courts have decided, although with much hesitation, that 
the will was genuine and on the question whether the deceased 
was in a fit condition to dispose of his property, the Subordinate 
Judge held that he was, and the High Court of Judicature at Madras 
may be presumed to have endorsed his judgment, although they 
have not expressly dealt with this matter in their reasons. Whether 
it is competent in these circumstances for their Lordships’ Board to 
entertain an appeal from what may be represented as concurrent 
judgments on questions of fact it is unnecessary to consider, for a 
point of law remains, the decision of which in their Lordships’ 
view is sufficient for the disposal of the appeal. 

At the time of his death Mandapaka Appanna was admittedly 
only 19 years of age and was under guardianship. Act No. 9 of 
1875 provides, section 2, that nothing therein contained should 
affect the capacity of any person to act in the following matters, 
namely :—Marriage, Dower, Divorce, Adoption. 

4 Section 3 provides as follows :— 


“ Subject as aforesaid, every minor of whose person or property 
a guardian has been or shall be appointed by any Court of Justice, 
and every minor under the jurisdiction of any Court óf Wards, 
shall, notwithstanding anything contained in the Indian Succession 
Act (No. X of 1865) or in any other enactment, be deemed to have 
attained his majority when he shall have completed his age of 
lwenty-one years and not before : 

“ Subject as aforesaid, every other person domiciled in British 
India shall be deemed to ‘have attained his majority when he shall 
have completed his age of eighteen years and not before.” 

It follows, therefore, and indeed is matter of admission, that 
the document which purported to be a will of Mandapaka Appanna 
could have no legal effect as such. Og the other hand, as Mand 
paka Appanna was over 18 years of age an authority to adopt, 
whether oral or in ‘writing, was Within his legal capacity. 

Aepower to adopt may be embodied in a will and if the docu- 
ment now under consideration can be, treated as such the judg- 
ment und@r appeal cannot be impugned. “Will” is defined by 
Act ro, 1865,as:— . : : 

»“ The legal declaratiom of the „intentions of he testator with 
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- “ Will shall include a codicil and every writing making a volun- 
tary posthumous disposition of property.” 

“The learoėd Judges in the Court, below have held that the 
document in question satisfied these “definitions. 1f the form of 
the document only is considered no doubt that would be so, but, 
having regard to the fact that it was executed by a ‘person who ° 
was a minor and incapable of making a will, their Lordships are 
unable to: agree with: the decision. The so-called will is not a 
“legal ‘declaration of the intentions of the testator,” for it had no 
legal effect and was not capable of disposing of any of the estates of 
the deceased. So faras it purported to deal with his property it 
was a nullity. That a document is called a will although it does 
not operate to any effect as such will not give it the effect ofa will 
for any‘other purposes. This was so held in the case of Jagan- 
nistha Bheema Deov. Kunja Behari Deo (1), a case which was not 
before the learned Judges of the High Court as it was not decided 
till after their judgment had been pronounced. 

It does not follow, however, as the learned Subordinate Judge 
held that ““a person who is incapable of making a will is incap 
able of.conferring an authority to adopt by a will though he may 
be capable of giving an authority to adopt to be exercised after 
his death.” Their Lordships see no reason to doubt that a docu- 
ment which purported to be a will but was inoperative as such 
might nevertheless constitute a valid authority to adopt. Here, 
however, the respondents are met with a different objection, Act 
No. 3 of 1877 provides, section 40 :— i 

“ the donor, or after his death the donee, of any Authority to 
adopt, or the adoptive son, may present it to any registrar or sub- 
registrar for registration.” and section 41 provides that an authority 
to, adopt shall be registered in the case of the death of the donor on ` 
the registry officer being satisfied 
° ' (aġ-that the authority was „executed by the donor 


_ (2) that the donor is dead, and ii 
(c) that the person presenting the aukon is, under section 40 
entitled to present theesame, "e 6 


_In the‘present casé it’is not alleged that the donee, who, at the 
time of the registfation of the document as a will was the ® only one 
who could present it for registration, either .did so herself or gaye 
authority for the eregistration. Act III of 1877, Part 3, gection 17, 
enacts that all authorities to adopt a son executed after the „ISt 
January? 1872, shall be registered, and by section a3, that no docu- 


(1) (1921) Le R. 481. å. 4826 
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ment other than a will shall be accepted for registration unless 
presented for that purpose t® the proper officer within four 
months from the date of its execution. As the widow, who was 
the donee ‘of the authority, failgd to register it within this period of 
four months, the deed which was afterwards executed by her on 
24th December, 113, adopting defendant No. 1, cannot receive 


effect 
sel. 


This indeed was not contested’ by’ the respondent’s ‘coun- 


Their Lordships will, therefore, humbly advise His Majesty 


that this appeal should be allowed and that the plaintiffs are entitled 
to a declaration, that the will dated the rst October, .1906, alleged 
to have been executed by the late -Mandapaka Appanna is- void, 
and also to a declaration in terms of the 2nd, 3rd, and 4th heads of 
their prayer with costs of the suit both in the Courts below and 
before this Board. f | 


Barrow, Rogers and Nevill : Solicitors for e Aap 
H.S, LZ. Polak : Solicitor for Sig Baka 


A. dem. Appeal allowed. 


4. 


APPRAL FROM ORIGINAL CIVIL 


Before Sir Lancelot Sanderson, Knight, Chief Justice, ana: 
j Mr. Justice Buckland. 


KISSEN GOPAL BOGREE 


. v. 
L. J. BAVIN.* 


ê a xe 
Assignment — Transfer of Property Act (IV of 1882'5 Sec. 130 —Order for pay- 


ment of money—lIntention—Compon Law and Equity—Test.—Summon?. 


A gold and delivered to B a lathe at a certain grice. A then assigned the 


bill against 13 to C in these terms: ““B, kinĝly remit to. C, who will collect on 
our behalf fgr and on behalf of A”: a 


Held, that the above words-did not afhount to an assignment of the debt due 
o°A within the meaning of section 130 of the Transfer of Property: Act, but to a 


mere order for the payment of’ money due by B.. 


Appeal from Original Order No. 178 of 1924, acainst the oiie of, Mr. Jus- 
tice GC; Ghose, dated the 25th August, 1924. 
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The summons taken by the liquidator in th case is not in usual form. 
6 r 


Per C. C. Ghose, F: At Common Law a debt was looked upon as a 
strictly personal obligation and an assignment of it was regarded as a mere 
assignment of a right to bring an action at lag against the debtor. After a time 
the Common Law Courts recognised the right of any one who had a pecuniary 
interest in the debt to sue in the name of the creditor. Courts of Equity admitted 
the title of an assignee of a debt, regarding it as a piece of property an asset 
capable of being dealt with like any other asset, and treating the necessity of 
action at law to get it in as a mere incident : Prosser v. Edmonds (1). Every 
such assignment was considered in equity as if its nature amounting to a declara- 
tion of trust, and to an agreement to permit the assignee to make use of the 
name of the assignor in order to recover the debt or to reduce the property into 
possession. In order to constitute an assignment ef a debt or other chose in 
action in equity, no particular form is necessary. 


An assignment of a chose in action must be made -in writing under the Indian 
law, signed by either the transferor or his duly authorised agent but no particular 
form of words is necessary provided that the words are sufficiently indicative of 
the transferor’s intention to assign the chose in action. All that is necessary “is 
that the debtor should be given to understand that the debt has been made over 
by the creditor to some third person.’’ 

An order for payment of money is not the same thing as an assignment of the 
debt but a direction in writing to pay the amount due on an instrument endors 
on such instrument by the payee thereof, coupled with the delivery of the instru- 
ment go endorsed to the person to whom payment is directed, is a valid assign" 
ment within the meaning of section 130 of the Transfer of Property Act: Rama 
v. Vankatachellam (2). 

The test is whether or not the right of the seller of the goods tothe price of 


the same has been transferred to a third party by an effectual assignment that the 


assignee becomes entitled as of right to the payment. ° 


Appeal by the Objector. . 

Application on behalf of the Official Liquidator, Mr. L. J. 
Bavin, for directions as to whether he or the appellant Kissen Gopal 
Bogree is entitled to certain amount due on a bill for the price of ` 
lathe. 

The material facts appear from the following judgment of 

T. C. Ghose J. This is an appligation on behalf of the Official 
Liquidator for directions as to whether he or one Kissen Gopal 
Bogrée is entitled to a sum of*Rs, 1800-2-0. 

The short facts are as follows :—In the early part of 1923 the 
Eastern Machinery and Engineering Co. Ld. sold and delivered to 
Messrs. Kilburn & Co a lathe, the price of which was 


EN Rs. 2,000-2-0: An allowance of Rs. 200 “was claimed By Messrs. 


Kilburn & Co. which claim was admitted. There remained thtre- 


(1) (1838) 1 Y & C: Ex. 483 (491). (a) (1996) I,_L? R. 30 Made 75. ° 


“on, ALM.) HIGH COURT. ; “ 


fore due and owing to the company by and from Messrs Kilburn 
& Co. a sum of Rs. 1800-2-0. One Kissen Gopal Bogree claims to 
be entitled to the same by virtue of an assignment alleged to have 
been made by the company orf the 17th May 1923. Tne liquida- 
tor submits that if an assignment was made it was a fraudulent 
preference on the part of the company and therefore invalid and 
secondly, that the assignment, such as it is, does not operate in 
law as a valid assignment. The assignment which is on the back 
of the bill against Messrs? Kilburn & Co., is in these terms: 
“Messrs.Kilburn & Co., kindly remit to Babu Kissen Gopal Bogree, 
who will collect on our behalf for and on behalf of the Eastern 
Machinery and Engineering Co., Ld. Metcalf & .Co. Secretaries,” 
The sole question, therefore, which I have got to determine on 
this application is whether the above words amount to an assign- 
ment of the debt due to the company within the meaning of sec- 
tion 130 of the Transfer of Property Act. It was a well known 
rule of the Common Law that no possibility, right, title or thing in 
action could be granted to third persons, because it was thought 
at a different rule would be the occasion of multiplying contentions 
and suits. At Common Law a debt was looked upon as a strictly 
personal obligation and an assignme nt of it was regarded as a mere 
assignment of aright to bring an action at law against the debtor. 
Hence the assignment was looked upon as open to the objection 
of maintenance (see Hawkurs’ Pleas of the Crown Vol. J, 4:8); after 
a time the Common Law Courts recognised the right of any one 
who hadea pecuniary interest in the debt to sue in the name of the 
creditor. .This was the limit of their departure from the old strict 
tule. But the Courts of equity took a different view [see Row 
v. Dawson (1)]. Courts of equity admitted the title of an 
assignee of a debt regarding it as a piece of property an asset 
capable of being dealt with like any other asset, and treating the 
necessity of an action at law to get it in as a mere incident [see 
Prosser wv. Edmonds (2)|. Every stich assignment was considered 
in equity as in its nature amoupting to a declaration of trust, and to 
„an agreement to permit the assignee to make use of the name of 
the Assignor in order to recover the debt or to reduce the property 
into possession. The doctrine of thé Courts of equity is so nearly 
coincident with the rules obtagning in the civil law and in the 
gurisprudence of the modern commercial nations of continental 
Europe that perhaps Ê may be allowed to quote the followin 
péssage from Pothier on Sales (Ed. Cushing), “A credjt being a 
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personal right of the creditor, a right inherent in his person, it 
cannot, considered only according’ to the subtlety of the law, be 
transferred to another person nor consequently be sold. It may 
well pass to the heir of the creditor begause the heir is-the successor 
of the person and of all the personal rights of the deceased. But 
in strictness of law it cannot pass to a third person.; for the debtor 
being obliged towards a certain person cannot by a transfer of the" 
credit which is not an act of his, become obliged towards another. 
The jurisconsults have nevertheless invented a mode of transferring 
credits without either the consent or the interve ntion of the debtor 
as creditor may exercise against his debtor by a mandatory as well 
as by ‘himself the action which results from his cre dit. When he 
wishes to transfer his credit to a third person he makes such person 
his mandatory to exercise his right of action against the debtor it 
is agreed between them that the action shall be exercised by the 
mandatory in the name indeed of the mandator, but at the risk and 
on the account of the mandatory who shall retain for himself all 
that may be exacted of the debtor in consequence of the mandate 
without rendering any account thereof to the mandator. Such a 
mandatory is called by the jurisconsults procurator in rem suamh 
From this it was established in practice that credits might be 
transferred, given, sold or disposed of by any other title and it was 
not even necessary that the act which contains the transfer should 
express the mandate in which as has been explained the transfer, 
consisted.” In order.to constitute an assignment of a debt or other 
chose in action in equity no particular form is necessary. An 
assignment of a chose in action must bs made by writing under 
the Indian law, signed by either the transferor or bis duly autho- 
rised agent but as stated above no particular form of words seems 
to be necessary provided that the words used are sufficiently indica- 
tive of the transferor’s intention to assign the chose in action, As 
was observed by Lord MacNaghten in Brandts v, Dunlop Rubber 
Ch (1). “It may be addressed to the debtor. It may be couched 
in the language of command. It may be a courteous request. It 
may assume the form of mere permission. ‘The language is 
immaterial if the meatiing is eplan. All that is necessary “ is that ° 
the debtor should be given to understand that the debt has been 
made over by the creditor to some third person’ ” and ®rder for 
payment of money is however not the same thing as an assigament, 
Ý the debt but s direction in writing te pay the amouyt due on 


0 
Yn kasu meni endorsed on such instrument by the payee inah, 
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coupled’ with the delivery 6f the instrument so endorsed to the 
person to whom payment is directed is a valid assignment within 
the meaning of section 130 [see Rama v. Venkatachellam (2)| 
Therefore the test is in a case like this whether or not the right of 
the seller of the goods to the price of the same has been transferred 
to a third party by an effe ctual assignment that the assignee becomes 
entitled as of right to the payment. Now I have given to the words 
used in the present instance by the company my most careful 
consideration and 1 am of “opinion that they do not amount to 
anything more than a mere order for the payment of money due by 
Messrs. Kilburn & Co. In my judgment the words used do not 
amount to an assignment ~ ithin the meaning of section 130 of the 
Transfer of Property Act. 

The result, therefore, is that in my opinion the Official Liqui- 
dator is not bound to pay the sum claimed to Kissen Gopal Bogree. 
The latter must pay the costs of this application. All other costs 
to be retained by the liquidator out of the assets. ; 

Against this order, the objector appealed under the Letters 
Batent. 

Messrs. S. N. Banerjee and B. C. Ghose for the Appellant, 

Mr. Surita for the Respondent. 

The judgments of the Court were as follows :— 

Sanderson C. J :—This is an appeal by Kissen - Gopal Bogree 
against the judgment of my learned brother Mr. Justice C C. 
Ghose delivered on the 25th of August 1924. ee ; 

The summons was in an unusual form. It was taken out by the 
liquidator of the Eastern Machinery and Engineering Co., Ltd. 
which is in liquidation, and it was addressed to Kissen. Gopal 
Bogree : and, the application was for a direction whether a sum of 
Rs. 1800-2-0 as stated in the petition in, support of the application 
should be paid to L. G. Bavin the liquidator or to Kissen Gopal 
Bogree. 

The petition was presented by É. J. Bavio the liquidator of 
the company and was countergigned on behalf of Messrs. Kilburn 
.and,Coe° 

It appears that the Eastern Mathinery” and Engineering Co, 
Ltd. hadgsold a lathe to the Diamond * Drill Syndicate Ltd. through 
Messrs. Kilburn & Co. and the ptice of the lathe was Rs. 2000-3-0 ; 
Tsum of Rs. 200 was to be deducted for a reason which it is, not 
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prepared to pay the sum of Rs. 1800-2-0, But this gum was 
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claimed by the appellant : It was alleged that he had lent* mongy 
to the Eastern Machinery and Engineering Co. Ltd, and that the 
company had endorsed the bill in respect of the lathe and had 
handed the bill to the appellant in ofder that he might collect the 
money On account of the debt due to him from the Eastern Machi- 
nery and Engineering Co. Ltd. A 

The endorsement was in these terms : “ Messrs. Kilburn & Co. 
kindly remit to Babu Kissen Gopal Bogree who will collect on our 
behalf". The learned Judge came to*the conclusion that the en- 
dorsement was not an assignment of the debt which was 
owing by Messrs. Kilburn to the Eastern Machinery and Engi- 
neering Co. Ltd., and that it was nothing more than an order 
to pay. 

In the first instance the learned counsel who appeared for the 
appellant took an objection that the procedure, which was adopted 
in this case, was wrong, and that the learned Judge had no jurisdic- 
tion to deal with the matter upon the summons which was issued ; 
but after further discussion it was agreed vy the learned counsel 
representing the appellant and respondent that the statement of 
facts which appear in paragraphs 2 and 3 of the affidavit of 
Rajani Kanta Banerjee affirmed on the 28th July, 1924, should be 
admitted and that this Court should finally dispose of the dispute 
between the parties. 


In my opinion this was a wide course for the parties to adopt 
having regard to the fact that the amount of money in dispute is 
Rs. 1800 only and it is undesirable that further costs should be 
incurred in the litigation of this question. ji 

In my judgment the guestion depends upon what interpreta- 
tion is to be placed upon the endorsement. 

The endorsement was signed by Messrs. Metcalfe ‘& Co., who ` 
were acting as secretaries of the Eastern Machinery and Engineer- 
ieg Co. Ltd, and in that respect the provisions of section 1 30 of the 
Transfer of Property Act were complied with. 

But the question remains whethe® the words which were used 
were sufficient to causesMessrs, Kilburn & Co. .to understand ethat- 
the debt which was owing, from them to the company, had 
been made over by the Eastern Machinery and Engineefing Co., 
Ltd. to the appellant. The learned Judge put the interpretation, 
which I have already mentioned upon the gbove mentiongd words. 

n my opinion they are clearly susceptible of that interpretation. 
It is impessible to leave out of consideration the words “who will 
collect on our bebalf” whigh in their ordinary meaning would Yo to 
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show that Kissen Gopal Bogrêe was not to collect the money on his’. 
own behalf but was to collect it on behalf of the Eastern Machi- 
nery and Engineering Co. Ltd. ; 

Iam, therefore, of opinioh that the interpretation which the 
learned Judge put upon the words was correct and that this appeal 
should be dismissed ‘with costs. The liquidator’s costs will be 
taxed as between attorney and client and paid out of the assets of 
the estate in his hands ; any costs recovered from the appellant to 
be credited to the estate. z 

Buckland, J :—I agree. i o 

O. C. Ganguly & Co. : Solicitors for the Appellant. 

Orr Dignam & Co: Solicitors for the Respondent. 


AT. M. . Appeal dismissed, 


FULL BENCH. 


Before Sir Hugh Walmsley, Knight, Judge, Mr. Justice C. C. Ghose, : 
9 Mr. Justice Suhrawardy, Mr. Justice B. B. Ghose, and 
Mr. Justice Duval. 


: BIDYADHAR BACHAR AND OTHERS 


vy 
MANINDRA NATH DAS AND OTHERS.“ 


“Yurisdtction—Suit for possession brought in Munsif’s Court decreed—Mesne 
profits pendente lite, claim for-—Amount of profits claimed or assessed exceed- 
ing Munsiff’s jurisdiction—Civil Procedure Code (Act V of 1908), O. 2% 
R. 12—-Bengal, North Western Prosincés and Assam Civil Courts Act 
(XII of 1887), See. LO App eaten for ascertainment of mesne profits, éf a 
plaint, 


` Hela by the Full Bench (Walmsley, 9 gissentife): The Munsif after 
passing a decree for possession in the proper exercise of his jurisdiction and also a 
preliminary @ecree for mesne profits, has jurisdiction to make a final decree in 


accordance with his decision, This jurisdiction is not limited, if, as a result of 
e 


*Full Bench Reference Nos. 2 of 1924, in Appeals from Orders Nos. 199 and 
269 et 1923, by Suhrawardy and Duval J.J. on the 7th August 1924 from the 
decision of Babu Pashupati Bose, Subordinate Judge of Khulna, dated the arst 
March, 1923. e 
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the inquiry directed by him, the mesne pjofitêare found to exceed the amount of 
his pecuniary jurisdiction as regards the value of the suit. 


Section 19 of Bengal, North Western Provinces and Assam Civil Courts 
Act and section 6 of the Civil Procedure Cêde have reference tg the value of the 
suit for the purpose of entertaining jurisdiction. 


The application for ascertainment of mesne pan is not a plaint. 


. The value of a suit in which the plaintiff claims recovery of possession of 
immovable property and also asks for mesne profits pendente lite is the value of 
the property. The plaintiff is not required. to value even approximately the 
amount of mesne > profits pendente lite. i 


When the value of the property is one thousand rupees or less, the plaintiff 
must bring his suit in the Munsiff’s Court under the provisions of section 15 of 
the Code of Civil Procedure, and he cannot resort to a Court of higher grade 
with reference to sny prospective mesne profits, 


The forum of appeal is determined with reference to the value of the suit, 
and not the amount decreed. 


Per Walmsley, F: The Munsiff’s jurisdiction in dealing with an application 
for ascertainment of mesne profits pendente lite remains subject to the pecuniary 
limitations contained in section 19 of the Bengal, North Western Provinces and 


Assam Civil Courts Act. A 


The mesne profits are not to be considered in determining the value. of the 
suit for possession and deciding whether it has been brought before the right 
Court. When the mesne profits are ascertained, the Munsiff has jurisdiction to 
pass a decree to the full extent of his pecuniary limits for mesne profits pendente 
lite over and above the decree already passed for the property and mesne profits 
prior to institution. 4 


The plaintiff after winning a decree for the land in the Munsifs Court must 
bring a fresh suit for the ascertainment of mesne profits on the ground that the e 
amount exceeds pecuniary jurisdiction of the Munsiff, which is entirely independent 
of the first suit, and that suit is liable to the ordinary law of limitation, 

Appeals by the Plaintiffs. ` 
Suits for recovery of possession of certain lands with mesne- 


profits. 
e The material facts ues from the following reference to Full 
Kenci l ° 


Referance. 


. . _ These two appeals arise out of two suits instituted by ¢he,plain- 
-tiff appellants in the Court of the.Munsif for recovery of possession 
-of certain lands with mesne profits. An order was passed against. 
the plaintiff under section 145, Criminal Procedure Code, and the 
‘suits were institated on 12th September 1911, for declaration of 
title. -On the aoth February, .1914, the suits were decreed. The 
-appeal to the lower appellate Court were dismissed on 12th Juns, 
1915. There were second appeals to this ° Court B$. 
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defendaht, which were also Ñismissed on the- 21st August 1918.. Civit. 
In the meantime, i.e. on and December, rors plaintiff took posses=' 1935. 
sion of the decreed lands and after the appeal to this Court. Bidyadhar 
was disposed of, on the 27th February, 1919, applied to the Court 

Manindra. 


of the Munsif which bad passed the decree to ascertain mesne 
profits from the date of institution of the suit to the date of delivery 
of possession and to pass a decree for such amount as may be 
found due on enquiry. The plaintiff's applications really related to 
the ascertainment of mesne profits pendente lite, for he subsequen- 
tly gave up his claim for antecedent mesne profits which was very 
small. In his applications the plaintiff valued his claim for mesne 
profits in one case at over Rs, 3,000 and in another case at 
Rs. 12,000. The amounts claimed being beyond the jurisdiction of 
the Munsif, he returned them for presentation to the proper Court. 
The plaintiff then filed the applications before the Subordinate 
Judge of Khulna, but the learned Judge following a certain decision 
of this Court registered the applications as new suits. In an 
elaborate judgment the Subordinate Judge held that the Munsif had 
jirisdiction to ascertain the mesne profits and pass a decree for any 
sum so ascertained, even though it might be beyond his pecuniary 
jurisdiction. The learned Subordinate Judge held that the procee- 
dings before hin could not be considered as continuation of the 
proceedings in the suit before the» Munsif, and therefore: the 
applications must be taken to have initiated fresh suits for the pur- . 
pose of recovery of mesne profits. In that view he was of opinion 
that the statute of Limitation would apply whereas if the Munsif 
was to try the applications, no question of limitation could arise. 
The learned Subordinate Judge thereupon ordered that the plaints 
for ascertainment of mesne profits be returned to the plaintiff's 
` pleader for being filed in the Munsif’s Court withia 30 days for 
disposal under order XX, rule 12, Civil Procedure Code, Against 
this ordet the plaintiff has appealed to. this Court and it is argued 
that the Subordinate Judge has erred in holding that the Munsit’s 

Court was the proper Court for ascertainment of the mesne profits . 
and thatethe applications before the Subordinaje Judge were affected 

by the law of limitation. e 


On the first question raised there has been divergence of opinion 
ig this Court, and it is necessary to refer to the authorities briefly. 
In Bhupendra’ Kumar Ghakrabarii v. Purna Chandra Bose (1) 
it was held by Mookerjee and Teunon JJ, that a Munsif cannot oc 
entertain an application for investigation of mesne profits pendants 
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Jite when.-the claim is laid at over,R#& rooo and that-the proper 
course for him to follow is to direct the return. of the plaint, so far 
as it embodies a prayer for assessment of mesne profits from the 
date of institution of the suit to the date of: delivery of possession, 
for presentation to the proper Court. A similar view was taken in, 
the case of Batkuntha Nath Kundu v. Mokananda Borat(1), The. 
facts of that case are similar to those of -the present case. 
The suit there, as here, was instituted in the Court of the Munsiff 
and subsequently. after the final deciSion by the High Court the 
plaintiff applied for ascertainment of mesne profits which he assess: 
ed at. over Rs. 5,000. The Munsif thereupon returned the plaint 
for presentation before the Subordinate Judge. On the defendant 
raising the plea of limitation, the Subordinate Judge held. that 
under. section 14 of the Limitation Act the claim was not barred. 
Against that decision the defendant appealed to this Court and 
the learned Judges decided that the order of the Subordinate Judge 
was correct in substance, as they were of opinion that the-proceed- 
ings before the Subordinate Judge were in continuation of the , suit 
before the Mnnsif and were not affected by the statute of Limitg- 
tion. The question.argued in the present cases was not pointedly 
raised in that case but the learned Judges seem to be of opinion that 
the procedure followed was correct, .A contrary view was taken in 
Rameswar Mahton vy. Dily Mahton (a). There, the suit valued at 


"Rs, 950 was brought in the Munsif's Court to recover possession of 


certain lands and for a decree for such mesne profits. from the date 
of the institution of the suit to the date of the delivery of possession, 
as might be assessed in execution of the decree. The Munsif made 
a decree in accordance with the prayer in the plaint. The plaintiff 
then asked that the mesne profits- might be assessed and in. his 
petition he roughly estimated them at Rs. 1,595: On an appeal 
the, District Judge held that the Court of. the Munsif had no autho- 
sity to determine the amount of mesne profits beyond its pecuniary 
jurisdiction and that the plaintiff could not recover mere than 
Rs? go as mesne profits being the difference between the limit of 
the Munsif’s jurisdiction and ‘the value of lands as gi?gn in the 
plaint. Onan appeal to thfs Court, Ghose and Rampini JJ. held 
that the view taken by the ‘lower appellate Court was erroneous 
and that the Munsif had jurisdiction to ascertain the mesne profits 
and give effect to,the order made. in his decree in the suit notwifh- 
standing that the amount of such mesne profits added to the value of 
the suit. might come to a sum in excess of the pecuniary jurisdiction 
(yD) (1919) 24C.W.N. 348 -. (2) (1894) 1. L. R. at Calc, ggo,” l 


Vou. XLI@.1 HIGH-couRt. ' i s 


of his Court, This case wasfollowed by Brett and Sharfuddin JJ. 
in Panchuram v. Kinoo (1) In that case the amount of mesne profits 
ascertained. by. the Munsif was Rs. 1,630 in execution. Onan 
objection taken by the judgment-debtor that the executing 
Court being a Munsif was not entitled to award mesne profits of a 
higher amount than Rs. 1,000, it, was held that such Court had 
jurisdiction to award the mesne profits ascertained. The learned 
Judges tried to distinguish the case of Bhupendra Kumar (2) on the 
ground that the amount of*mesne profits -was ascertained in the 
case before them in the execution proceedings by a commissioner, 
but we fail to recognise how the principles of law laid down in these 
two cases can be reconciled. We are conscious of the alteration n the 
law made by the Civil Procedure Code of 1908, namely, that under 
the present Code mesne profits have to be ascertained in the suit 
whereas in the Code of 1882 the investigation was relegated to the 
execution department. We do not think that this difference in the 
procedure materially affects the principles of law underlying these 
decisions. The latter view has been accepted by the High Court 
of Madras in the Full Bench case of Putta Kannayya v. Rudra 
“Bhatta (3) and by the Patna High Court in Dina Nath Sakai v. 
Mussamat Mayawati Koer (4). In the last case much stress has 
been laid on order XX, rule rz, Civil Procedure Code, 1908, 
which is construed as empowering the Court which passes the 
“decree for recovery of land to make a decree for mesne profits 
‘irrespective of the amount being within or beyond its jurisdiction. 
We ‘have been unable to reconcile on principle the decisions of 
this Courtein the cases to which we have referred and the result of 
‘these conflicting decisions is patent from the opposite courses adopt- 
ted in this case by the Courts below, the Munsif choosing to 
‘follow the case of Bhupendra Kumar (2)-and the Subordinate 
“Judge preferring to follow the case of Panchuvam (1). 

“ There is also apparent conflict of views on the second point 
‘raised by the appellant. In Bhugendra Kumar Chakravarty v. 
“Puma Chandra (a), the learned Judges ordered that the plairt, in 
<: 80 far as it embodiés a claim for mesne profits from the institution 

“of the suit to the delivery of possession would be returned to the 
: plaintif for presentation to the proper Court. In pursuance of this 
: direction the plaintiff presented the plaint in the Court of the 

“Subordinate Judge. The defendant took the a of limitation and 

e (1) (1922) le L. R. 40 Calc. 56. 

(a) (1910) 1. L. R. 43 Calc. 650 ; 13 C. L. J 132. Le 
043) (1916) f. L. R. 40 Mad. t. 2 (oa) 6 Pat Le i se 
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and the matter came up again to the High Court and was Heard by 
a Bench composed of Mookerjee and Beachcroft TJ.: Bhupendra 
Kumar Chakravarty v Purna Chandra Bose (1) (M.A, 118 of 1913), 
decided 25th February 1914). It was there held that the presènta- 
tion of the plaint in the Court of the Subordinate Judge was tanta- 
mount to institution of a fresh suit which is affected by the law of 
limitation. A contrary view has been held without discussion’ in 
Baikuntha Nath Kundu v, Mohananda Borat (2). 

The question raised in these cases is one of general importance 
and not infrequently comes up for decision before the Moffusil 
Courts which in the unsettled state of the law may come to different 
conclusions, as has been done in the present cases. We, therefore, 
think it desirable that the law on the points raised should be settled 
bya Full Bench. We accordingly refer the following questions 
for the decision of a Full Bench : 


(i) Wherea suit is brought in the Court of a Munsif for 
recovery of possessian of land and mesne profits pendente lite are 
claimed or assessed at 2 sum beyond the pecuniary jurisdiction of 
the Munsif, has the Munsif jurisdiction to fix such mesne profits 
and pass a decree for a sum beyond his pecuniary jurisdiction ? 

(ii) Ifthe above question is answered in the negative, does the 
presentation of the plaint, so far as it relates to the ascertainment 
of mesne profits, in the Court of the Subordinate Judge amount 
to the institution of a fresh suit which is affected by the law of 
limitation ? . 

Babu Mukund Behary Mullick for the Appellants ; The Munsiff 
has no jurisdiction to pass a firal decree in these cases for the 
following reasons; (A) Jurisdiction ; Section a(12) of the Code of 
Civil Procedure defines ‘mesne profits.’ The nature of decree to 
be passed in a suit for possession and for mesne profits is dealt with 
in order 20 rule 12 of the Code. A suit is to be brought under 
section 15 of the Code, in the Court of the lowest grade. Sections 18 
and,19 of the Civil Courts Act (XII of 1887) treat of jurisdictions 
of Munsifs and Subordinate Judges and section 21, of appeajs. 

An application for tnvestiggtion of mesne profits pendénte® lite’ 
cannot be entertained by the Munsif when the claim is above 
Rs. 1coo: Bhupendra v. Purna (3); Golap Singh v. Indra 
Kumar (4); Baikuntha v. Mohananda (2); Jogneswar v, Sureg- 


(2) (ig) 24 C. W. N, 342 ; ; 
(3) (1910).13 CL. J, 132. f e 400 
(4) (1909) 9 C. Le Je367 °? 
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dra (1) pand Birjibhai v. Jamshedji (a); Hiramati v. Annada (3) ; 
A contrary view was taken in fhe following cases: Kameswar v. 
Dilu (4); Madho Das v. Ramji (5); Arogya v. Appachi (6); 
Putta Kannajya v. Rudra Bhatta (7) ; Sheikh Mahammad v. 
Mahtab (8) and Dina Nath v, Mayawati (9). In the last case 
Doss J. held that the word ‘Court’ in O. 20 R. 12 of the Code: meant 
the Court which passed the decree and thus special jurisdiction 
was given to the Munsif to try such cases. 

.(B) Causes of action different : Separate suits are maintainable 


in respect of claim for mesne profits and claim for recovery of - 


possession of immovable property ; claims are distinct : Zalessor v. 
Janki (10), which was followed in Ponnammal v. Ramamirda (11). 
In Sheo Kumar v. Narain Das (12), it was held that a summary 
suit for possession under section 9 of the Specific Relief Act: was no 
bar to a suit to recover mesne profits for the time during which the 
plaintiff was out-of possession. A contrary view was taken in 
Mewa Kuar v. Banarsi (13). 

(C) Value of suit: The value of suit depends not merely upon 
the value of the property sought to be recovered, but also upon the 
yalue or amount of the profits recoverable : Mohini v. Satis (14) 
and Bhupendra v. Purna (15). : f 

. (D) Forum of appeal: The forum of appeal is determined by 
the value put upon the plaint: Boidya Nath v. Makkan Lal (16). 
The amount found by Court to be due for mesne profits is the value 
of the original suit for determining the Jørum of appeal: Gulab v. 
Abdul (w1), approved by Full Bench in Zjjatulla v. Chandra (18), 

Under the Code of 1882, the determination of mesne profits 
pendente lite formed the subject matter in execution proceedings 
and appeals lay under section 244. They were appeals from orders 
and as such were filed with court-fee stamps of eight annas in the 
District Court, and with Rs, 2-court-fee stamps in the High Court. 
Under the present Code, appeals are from decrees and ad valorem 
court-fees are paid. ; . ° 

- Order 20 rule 12 of the Code of Civil Procedure says s'the 


Court may direct an enquiry as to mesne profits from the institution 
b e 


` e 
(1) (1923) 38 C: L. J. 142: (2) (1913) 15 Bom. L. R., ioat. 
(3) (1916) 32 1. C. 788. . . (4) (1894) I-L. R 21 Calc. 550. 
(5) (1%4) I. L. R. 16 All. 286. (6) (1901) I. L. R. 25 Mad. 543- 
(7) (1916) I. L. R. 40 Mad. 1. (8) (1917) 2 Pat. L. J. 394. 
e(9) (1921) 6 Pat L. J. 54. 10) (1892) l. L. R. 19 Cale. 615. 
(11) (1914) I. L. R. 38 Mad. 829 F. B ; 28 M, L. J. 127 F. B. 
(12) (1992) 1. L. R. 24 All’5or. (13) (1895) I. L. R.%17 All. 533. 


(4) (1890) I. L. R. 17 Cale. 704. ow 


(15) 5(1910) 1. L. R. 43 Cale. 650 ; 13 C. L. J. 132. : 
(16) (1890) 1. L. R. 17 Calc. 680. (17) (1974) I. Le R. 31 Calc? 365. 
(18) (1907) Ie L. R. 34 Cale. 954 F. B. ;6 CL. J. 255 F. B., 
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of the suit until. the expiration of hese years from the’ date of the 
decree whichever event first occurs.” There is no authority for 
holding that the Court means the Court which decided-the title suit. 
Decree means the final decree in the suit: Bhup Ihdar v. aumt 
Bakadur (1). 

The suits as filed in the Court of the Subordinate Judge were not, 
barred by limitation : In Puran Chand v. Roy Radka Kishen (2) 


it was held that neither article 178 nor article 179, Sch. II of the ` 


Limitation Act of 1877 (corresponding to article 18r or article 182, 


schedule ‘I of the Limitation Act of 1908) was applicable to ascer- ‘ 
tain the amount of mesne profits awarded by the decree. This case ‘ 


was followed in Baikuntha v. Mohananda (3), the facts of that case 
being similar to the present cases. - . 

(2) The cause of action accrues at the date of the institution of 
suit when the mesne profits accrued: Article 109, Sch. I of the 
Limitation Act. As regards mesne profits pendente lite, limitation 
runs from every moment the true owner is kept out of possession 
of land, 


Section 14 of the Limitation Act applies in such cases. There’ 


are dona fide prosecution of suits. After possession, a suit for mesne 
pion pendente lite is a new suit, 


suit ?] . 
Itisa new -suit because after obtaining possession after the 
decree in the title suit. it is possible for the plaintiff to ascertain 


the true position, as regards. the valuation: and the jurisdiction of 


the Court. Order -7 rule 2 Civil Procedure Code says that -the 
plaintiff must value his claims even approximately. It is a'continua- 
tion because it is the title suit and the final decree made in it that 
settles the exact position of the parties, If there was no appeal, 
the first Cout’s decree settles the-position, 

- The first question should therefore be answered in the: negative 
and the second question doesenot arise; or in any views of ‘the 
matter, if it does arise, regatd being had to the facts of the present 


case, it -should be answered in the affirmative and it should be, 


held that the claim is not barred by limitation. ` 
Dr. Jadu Nath Kanjilal (with him Babu Benode Lal Mgokerjee) 
for the Respondents : : As regardş first point, agreed with the 


appellants and submitted that a negative answer should be given tò 
e 


e 
(1) (s9qp) I. L. R. 23 All. 152 ©. C. ; L. R. 27 be A. 109. 


(2) (1891) I. Le R, 19 Cale 132 F. B. (3) (1919) 24 °C. We N. 42. 


> [C. C.. Ghose, J:—Do you say- that it is a new suit or a el 
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[C. Q Ghose, 7—Do I uisderstand you to say: that you agree 
with Mr. Mullick in reading order XX Rule r2 Civil Procedure 
Code ?| 

Yes ; but i in a restricted serfse. 

If Munsif has jurisdiction to determine mesne profits irres- 
pective of the amount, then no question of limitation arises. 

If Munsif. has no jurisdiction, then it is a new suit and it is 
barred by limitation. 

Order XX rule 12 (1) Xiii) Civil Procedure Code says,. 
“whichever event occurs first.” Possessions was delivered in Decem- 
ber 1915 and the applications was made in February, 1919. Article 
109 Limitation Act applies. Subordinate Judge says, that there was 


defect of jurisdiction in the institution of the original title suit and. | 


no case under section 14 Limitation Act has been made out, 


[B. B. Ghose, J. :—But plaintiff's right to mesne profits accrues : 


with the final decision made by the High Court.] 

_, |Sukrawardy, J. :—Decree means the final decree in the case. 
Order XX Rule 1a Civil Procedure Code says that time runs from . 
the date of possession. No time is mentioned within which this 


should be done. The facts in the present case are similar to those - 


of Baikuntha v. Mohkananda (1). 


. Section 14 Limitation Act mentions good faith. In this case 
the Subordinate Judge finds that there is no evidence to show good - 
faith : Jogneswar v. Surendra (2) only speaks of jurisdiction. In - 


Bhupendra v. Purna (3) (Mookerjee and Beachcroft JJ. clearly lay 
down that jt isa new suit governed by article 109 schedule 1 of ' 
the Limitatign Act. 

Babu Mukunda Behary Muilich, for the appellants, in reply. 


C A. V 
The following judgments were delivered ; 


Walmsley J :—The facts which have given rise to this refer- . 


ence have been fully set out by the learned Judges who made the 
reference. It is only necessary to mention the more important of 
those facts, They are that the two suits were instituted in the Man- . 


siff's Court on September 12, 191 1, and decreed on February zoth, | 


` ig 14 And that possession was delivered, to the Plaintiffs on December, 
a,1915. The suits were for recovery ofe possession on declaration of. 
title, and the relief was, valued ata sum within the Munsiff’s pecus, 
nigry jurisdiction. After the defendants had exhausted their, 
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sif for the ; ascertainment of mesne profits, claiming | 3000 „Rs, in one , 
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suit and 12,000 Rs, in the other. The &pplications as first present- 
ed were for mesne profits ante litem motam and pendente lite, 
but the former were withdrawn, so that the applications are for 
mesne profits pendente lite, that is to say, for a period a little over 
four years. h 

The Munsif held that he had not jurisdiction to entertain the: 
applications. The Subordinate Judge held that the Munsiff had 
jurisdiction, and that in his own Court the applications must be 
treated as new suits affected by the law of limitation. 

- The questions referred to us are these :— 

(I) Where a suit is brought in the Court of a Munsiff for 
recovery of possession of land and mesne profits pendente lite are 
claimed or assessed at 2 sum beyond the pecuniary jurisdiction of 
the: Munsiff has the Munsiff jurisdiction to fix such mesne profits 
and pass a decree beyond his pecuniary jurisdiction. 

(II) Ifthe above question is answered in the negative, does 
the presentation of the plaint, so far as it relates to the ascertain- 
ment of mesne profits, in the Court of the Subordinate Judge 
amount to the institution of a fresh suit which is affected by 
the law of limitation ? : f 

It is unfortunate that the learned vakils who appeared before us 
were agreed in proposing a negative answer to the first question: 
they have however assisted us by placing before us all the leading 
decisions on the matter. ° 

Act XLI of 1887 is the statute which defines the powers of civil 
Courts in Bengal. In section r9 the jurisdiction of a Mudsif is set 
out in these words. “ Save as aforesaid (i.e., otherwise provided bý 
any enactment for the time being in force) the jurisdiction of a 
Murs'f extends to all like suits (i. e. original suits far the time being 
cogi. z:t + by civil Courts), of which the value does not exceed one 
thcusand rupees.” Then follow provisions about the forum of appeal. 
These rules are supplemented by the Civil Procedure Code, of 
which the fifteenth section enacts that every suit shall b@institut- ` 
ed it the Court of lowest grade competent to try it. The sixth 
section may also be qugted “ Save in so far as is otherwise expressly . 
provided nothing herein contaified shall operate to give any Court 
jurisdiction over suits the amount or value of the subjegt matter 
of which exceeds the pecuniary limits (if any) of its ordinary ` 
jurisdiction.” Ps 

If it Were not for the views that have been expressed Jin various 
decisiong I should have thought that the problem presented 1 no 
difficulty: The pecuniary limits of a Munsiff’s jutisdictiomsare 
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stated : definitely, and there is no suggestion that circumstances may Civit, 
arise which will not merely enlarge those limits but even withdraw 1925. 
them altogether. Moreover the scheme of appeals is complete and Bidyadhar 
coherent if the limitations toa Munsif’s jurisdiction are invariable Manindra. 


but it becomes full of inconsistencies if the proposition is admitted pace 
that the Munsiff can in certain circumstances exceed his ordinary Walmsley, T 
‘pecuniary limits. 
In my opinion the Munsiff s jurisdiction in dealing with av appli 
cation for the ascertainment of mesne profits pendente Ute remains 
‘subject to the pecuniary limitations contained in section rg of Act 
XII of 1887. I should like to add that there is no harshness in this ° 
view, for a plaintiff who values the land for which he sues at less 
than r000 Rs., and the mesne profits derived from it during four 
years and a quarter at 12,000 Rs, stands self convicted, of either 
‘undervaluing the one or exaggerating the. other. 
` There remains the question whether in determining the question 
of jurisdiction, the mesne profits pendente lite are to be added to 
the rest of the plaintiff’s claim or treated separately. It is obvious 
that it is impossible for a plaintiff to make even an “approximate 
guess at the mesne profits that may accrue before his suit is deter- 
mined. Further those prospective mesne profits are not part of the 
cause of action on which his suit is brought. I hold therefore that 
they are not to be considered in determining the value of the suit, 
and deciding whether it has been brought before the right Courts 
fi mésne profits pendente lite are not to be considered for those . 
purposes it follows, I think, that when they are ascertained, the 2a ‘ 
+ ‘Munsif will have jurisdiction to pass a decree to the full extent of 
-his pecuniary limits for mesne profits pendente lite over and 
above the decree already passed for the property and 
mesne profits prior to institution. This view I think is in accor- 
* dance with the provisions of order XX, rule 12 which clearly 
contemplates two decrees. It does not assist the plaintiffs in 
these cases, however, and | have: mentioned it only to provide 2 
against nfisunderstanding. My auswer to the first question there- , 
fore is in the negative. . ° 
~- Nextewe baye to consider what is the result if a plaintiff after 
winning a decree for the land in the Munsif’s Court thereafter . 
applies tæa higher Court for the ascertainment of mesne profits on 
the footing that the amount exceeds the Munsiff’s pecuniary jurisdic: 
tion. It appears to me thgt the question admits of a very simple 
answer. Ifa plaintiff forsakes the Court which passed the original iad 
decree ibr pon he qolibga gives up his right to ae for the > 
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enquiry mentioned in sub-clause (cm of clause (1) of rule ra of 
order XX, and the final decree mentioned in clause (2) and giving 
up his right to those’special forms of relief he must bring a fresh 
suit, entirely independent of the firs® suit, and that ‘suit must be 
liable to the ordinary law of limitation. 

My answer to the second question is therefore is the 
affirmative, 

C. C. Ghose. J :—I have had the advantage of reading the 
judgment which my learned brother Mr, Justice B. B. Ghose has 
prepared and [I agree with him in the view which he has 
taken. < 

Suhrawardy, J: I also agree in the judgment about to bs 
delivered by my learned brother Mr. Justice B. B. Ghose, 

B. B. Ghose, J: Two questions have been referred to ng 
by the Divisional Court. The second question arises only if the 
first is answered in the negative. The first question is therefore 
the more important of the two. It runs thus :— 

“Where a suit is brought in the Court of a Munsiff for recovery 
of possession of land and mesne profits pendente lite are claimed or 


‘assessed at a sum beyond the pecuniary jurisdiction of the Munsiff 
‘has the Munsiff jurisdiction to fix such mesne profits and pass a 


decree for a sum beyond his pecuniary jurisdiction. 

The facts of the cases which have given rise to the gilo are 
fully stated in the order of reference and it is unnecessary to respi 
tulate them here. 

It is somewhat to be regretted that we have not receited much 
assistance inthis matter from the arguments at the.bar, as both 
sides agreed in the. contention that the first question should be 


answered in the negative, They only addressed us on the question 


of limitation with reference to the second question. The agreement ° 
however of the parties is not decisive of the question, and we have 
{0 arrive at our own conclusion. 

` Ido not propose to deal With the several cases havingea bearing 
Onethe question as there is clearly a „divergence of opinion. I shall 
endeavour to approach the matter with reference to the relevant > 
sections of the Bengal, North Western Provinces and Assam. “Civil 
Courts Act (XII of 1887) and sections and. rules seer of 
the Civil Procedure Code. . 

Section 19 (1) of Act XXII of 1887 provides :—" Save as afofe- 
said, the jurisdiction of a Munsif extends to all like suits’ of which 
the valye does not exceed one thousand rupees,’ For the present 
purpose it is not necessary to refer to section 18 or *to sub-seetion 


‘Vou. XLI?) HIGH COURT. ` l i 


(2) of section 19 which estends the jurisdiction of some Munsiffs to 
Rs. 2000 and I shall assume that the jurisdiction of the Munsiff is 
limited to suits of the value of Rs. tooo, The first inquiry is, what 
is the value of a suit in which fhe plaintiff claims recovery of posses- 
sion of immoveable property and also asks for mesne profits 
pendente lite? It must obviously be the value of the property. 
The plaintiff is not required nor is it possible for him to value even 
approximately the amount of mesne profits pendente life which must 
vary according to the period*of time the defendant retains posses- 
sion of the property. Moreover, the plaintiff has no right to such 
mesne profits at the date of suit and he is only allowed such profits 
in his suit by virtue ofa special provision in the Civil Procedure 
Code. 


This provision has evidently been made with the object of pre- 
vention of a multiplicity of suits. When, therefore, the value of the 
property is one thousand rupees or less the plaintiff must bring his 
suit in the Munsiff’s Court under the provisions of section 15 of the 
Civil Procedure Code, and he cannot resort to a Court of higher 
grade with reference to any prospective mesne profits. The Munsiff 
‘has then full jurisdiction to entertain the suit having regard to its 
value, under section 19 of Act XII of 1887. The next question 
is, whether such jurisdiction is limited or affected in any way by 
any subsequent event. Under order, 20, rule r2 (1) clause (2) 
of the Civil Procedure Code, the Court may pass a decree in such 
a suit as this for possession of the property and under clause (c), a 
decree directing an inquiry as to mesne profits from the institution 
of the suit toa specified date which I reed not reproduce here. 
Sub-rule (2) of rule 12 provides that where an inquiry is directed 
under clause (c) a final decree in respect of the mesne profits shall 

“be passed in accordance with the result of such inquiry. -Where 
the Munsiff has in the proper exercise of his jurisdiction passed a 
decree for possession and also a preliminary decree for mesne 
profits, hê must, I think, be held to have jurisdiction to make a 
final decree in accordance withe his decision. This jurisdiction is 

not limited, if, as a result of the inquiry directgd by him, the mesne 
profits are found to exceed the amounf „Of his pecuniary jurisdiction 
as regarde the value of the suit. The final decree for mesne profits 
must therefore be passed for the amount found on inquiry. It 
seems to me that sectiqn 19 of Act XII of 1887 and section 
6- of the Civil Proceċure Code have reference to the value of the 
suit for the purpose of entertaining jurisdiction, and eif the 
valuteof the guit is iin excess of his, jurisdiction he cannot 
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entertain it nor pass any decrees in the suit, If a suit is 
rightly entertained as within the jurisdiction of the Munsiff and a 
decree passed, his power to grant the proper and adequate relief 
is not affected by any event which jncreases the valne of the relief 
during the pendency of the suit. To hold that jurisdiction should 


‘depend on the amount for which the final decree should be passed 
would have this effect, that after the Munsiff passes 4 preliminary 


decree and it is found after accounts taken the final decree must 
be for an amount exceeding the pecuniary limit of his jurisdiction, 
the entire proceedings before him including the decree passed should 
be considered as being without jurisdiction. It would also lead 
to many other anomalies apart from the serious question that the 
plaintiff would be denied his proper remedy for no fault of his. 
If the Munsif’s jurisdiction to pass a decree is limited to the ‘value 


‘of the suit he can entertain, he cannot pass any decree’ for mesne 


profits the amount of which being added to the value of the proper: 
ty would exceed his pecuniary jurisdiction. Thus, where the pro- 


‘perty was valued at, say; Rs 1000, the Munsif will not be-able to 


pass a decree for mesne profits for any further amount. I venture 
to think that it would not be a proper solution to hold that the 
Munsiff could pass a decree for mesne profits for a further sum of 


‘Rs, 1000 for although there must be two decrees in such a case 


there is only one suit, and the munsif would then have power to 
pass a decree of the value of Rs. 2000 in the same suit. ` Moreover 
if the amount of the mesne profits were taken into account in deter- 
mining the value of the suit and the munsif’s jurisdiction, then, in 
the case I have stated, he should be considered to have no jurisdiction 
to entertain the suit or pass any decree, and therefore’ the decreé 
for possession as'well as the preliminary decree for mesne ‘profits 
should be held to have been passed without jurisdiction. This result 
however cannot at all be contemplated. Nor can it be said that ` 
the plaintiff must bé considered to have abandoned a ‘part of his 
“laim by ‘bringing his suit in a Court of limited jurisdiction. I 
haye already shown that the plaintiff had no option in the matter 
and he had no right tu bring his sutt in a Court of higher grade 
with reference to prospective menne profits, and it would “be mani-- 
festly wrong not to allow pim a decree for what he would be 
entitled to. The Court must have jurisdiction either to egrant the 
relief a party is entitled to or sot, and in the latter case it must 
stay its hand andecannot grant only a partial relief by, assuming 
jurisdiction. I am therefore of opinion that if a suit is rightly enter- 
tained wa a Munsif he has the power to pass a cetei tor the proper 
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relief even where the amount® of, the decree exceeds the value of 
the suit and his pecuniary jurisdiction. 

Several instances may be cited where the decree of the Munsiff 
may exceed the limit of his pecuniary jurisdiction as to the value 
of the suit he may entertain. A suit on a mortgage, where the 
mortgage money does not exceed Rs. 1000 at the date of a suit 
must be brought in the Munsiff’s Court. He passes a decree for 


subsequent interest from the date of suit until realization at tne bond 


tate. The amount due on taking accounts may be found to exceed ` 
Rs. 1000. I do not think that it has ever been doubted that the 
Munsiff could pass a final decree for the amount due to the plain-' 
tiff on taking such accounts. Again, where a successful party seeks 
for relief by way of restitution he is prevented from bringing a suit 
under section 144 (2) of the Civil Procedure Code. But the costs, 
interests, damages, compensation and mesne profits allowed under 
section 144 (i) may well be conceived to exceed Rs. rcoo and 
can hardly be held that the relief must be restricted to that amount, 
being the pecuniary limits of the jurisdiction of the Munsiff, Such 
instances may be multiplied. 

“The only difficulty suggested in accepting the view I have 
stated is with regard to the forum of appeal if the Munsiff passes a` 
decree exceeding Rs. 5o00. An appeal from the decree of a Munsiff 
lies in all cases under sectiun 21 (2) of Act XIIof 1887 to the 
District Judge. But where the value of the original suit exceeds 
Rs. 5000 the appeal from a decree of the Subordinate Judge lies to 
the High Court. The forum of appeal is determined with reference 
to the value of the suit,, and not the amount decreed. It may be that 
the legislature did not contemplate the circumstance that a 
decree hy a Munsif might exceed Rs. 5000 in value. But I do not 
‘think that the determination of the forum of appeal affects the 
question before us. For practical purposes this is negligible as 
the instances where the Munsiff would pass a decree for mesnee 
profits exc@eding Rs. 5000, much in excess of the capitalized value 
of the property, must be very rare. 
~~ I ave tefrained from making any allusiog to the fact of plain- 
tiff’s claiming mesne profits in his application for an inquiry ata 
figure in excess of the Munsiff's picuniary jurisdiction. I consider 
the matter to be entirely irrelebant as the plaintiff is neither 
required nor bound to stata any amount in his application, The 
figure stated in his application need not be taken into considera- 
tion at all in this connection. The application is not a plait, and, 
the cénten tion df both parties that the paint should be returned 
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for presentation to a higher Court, @s was. held in some of the. 


decided cases cannot be accepted fot the reason, that a preliminary l 


decree has already been passed in the case by the Munsiff on the 


original plaint, and the only thing that remains to bé done is to 


give effect to the preliminary decree by a final decree. There is no. 
provision in the law for the return of a plaint after a preliminary 


decree has been passed. To direct one suit to be coverted into 
two suits would also cause mischief which order | 20, rule 12 of 
the Code seeks to prevent. ° 


On the grounds stated’ I would answer the first “question in the ts 


affirmative. The second question does not therefore arise. 


_Duval J :—I agree with the judgment and conclusions ‘of my F 
learned brother Mr. Justice B. `B. Ghose and wish only, to add | 
a few observations. In the absence of any rules to the contrary— ,, 


rules which the Bengal Government is competent to make under 


section 3 (x1) of the Suits Valuation Act—a suit for recovery of Khas 
possession of immoveable property must be valued for the purpose Í 
of jurisdiction under section 7 (v) (a) (E) or section 7 (XI) (cc) of | 


the Court-Fees Act. The valuation may be, and in Bengal usually 
is,. the market value of the property but it is not necessarily 80 ; ; and 
in cases following under sub-clauses V (a) to (c) and W (cc) may be 
far less. ` But. whatever may be the actual annual income of the 


property, a ' plaintiff. cannot value his suit for jurisdiction at a higher’ 


value than is allowable by law, ies the value of the land ay 


calculated under section 7 of the Court-Fees Act plus the value | 
of mesne profits claimed up to the date’ of the institutien of the | 


suit. He cannot value subsequent mesne profits in advance as he” ” 


cannot tell when he will get his decree or when he will recover 


possession. The plaintiff must then bring his suit in the Munsiff’s © 
Court if its valuation does not exceed one thousand rupees. In my. 
opinion once the Court of the Munsiff has jurisdiction to entertain ` 
a suit it must also have jurisdiction to give all the reliefs in that ' 
suit (including mesne profits eand interest accruing after decree) ` 


whish the law allows. Thus in a suit for money, section 34 of the, ` 


Code provides that the Court may decree interest up ta the date 
of realization and I dobot think that it has ever been disputed that 7” 
a Munsiff can give a decree*for Rs. tooo with costs and interest in 


addition, i.e., his jurisdiction is not limited in passing his decree t to : 


Rs, 1000 ii. My learned brother bas referred to a similar pow) a 


os stion in regard to thortgage suits, . oe e 


It appears to me that order 20 rule 12 of the Code, taken ag a 


uf 


whole and not split up into parts can only he _interprgted,, to "mean i 


that the Court which has jiftisdiction i in the suit has power to give 


Ne 


H 
n 
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all the reliefs specified in that -grule, independent of what in the 
first instance is its pecuniary jurisdiction for entertaining the suit, 
and the fact that mesne profits, subsequent to the decree, of over 
Rs, 1000 are claimed can make no difference. _ 
Nor do I find anything in the Bengal, Agra and Assam Civil 
Courts Act against this view. That Act limits the jurisdiction 
` (usually) of Munsiffs to suits of the value of rooo, all suits above that 
value being triable by the Subordinate Judges, The District 
Judges hear all first appeals from decisions of Munsiffs and certain 
first appeals from the decisions of the Subordinate Judges, the 
High Court hearing other first appeals from the latter. But the 
respective jurisdictions of the High Court, the District Judges, the 
Subordinate Judges.and the Munsiffs are determined not by the 
value of the decree, but by the value of the suit, and that value to my 
mind can only be the value of the suit as defined in the Suits Valua- 
tion Act read with the Court-Fees Act. Both section rg and sec- 
tion 21 of the Bengal, Agra and Assam Civil Courts Act speak only 
of the value of the suit and not of the value of the decree— 
a value made up of what the Court finds due out of the claim and 

` what under the Code of Civil Procedure are legal additions there- 

‘toe. g., costs, pleaders’ fees and ottier subsequent reliefs such a as 
mesne profits allowed by it. 

The Court then passed the following order : 

As the appeals out of which this reference has arisen are appeals 
from original orders they are remitted to the Division Court to be 
disposed of in accordance with the opinion of the majority of this 
Bench, Thàt Court will also pass orders asto the costs of the 
hearing before this Bench. 

According to the above direction of the Full Bénch, the appeals 
from original orders No. 197 and 269 of 1923 were placed before 
Suhrawardy and Duval JJ. for final orders on 17-37-25 and t heir 
Lordships made the following order. , ° 

“The appeals are dismissed with costs 2 gold mohurs in each case. 
we make no order as to costs for hearing before the Full Bench, 


“a, Tem. ° o Appeals dismissed, 
. 
e 
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Before Sir Ewart William Greaves, Knight, Judge, and 
Mr, Justice Cuming. 


SURESH CHANDRA SAMADDAR AND OTHERS 


v. A 


MATHURA. NATH GAIN AND OTHERS," 
Landlord and tenant—Dispossession by landlord —Rent, if and when assessed 
— Presumption of payment—Second appeal. 


Where a tenant being in possession of the whole demised area, was dispossess- 
ed' from a’portion thereof by his landlord, the latter is not entitled to sue: for rent 
“in respect of the whole or any portion thereof. 4 ` 


In the absence of any fin ding that the rent had been paid at the rate reserved 
in the ‘Aabuliat since the date of dispossession in the year 1902, no presumption 
“can be made in second appeal that the rent. had always been paid at this rate 
from the year 1902 : Ram Narain v. Poolin (1) distinguished. 

Where a tenant has taken possession of a portion of the demised land 
but never has been put in possession of the whole, the Court fixes a rate of rent 
for the area taken possession of to be paid by the tenant on the ground that 
although he has contracted for the whole area he bas elected to go into posses- 


sion of a portion only of the area. 2 


` Where under circumstances over which the landlord had no control the tenant 
has not been given possession of the whole area, the Court decrees the rent in 
proportion to the area of the land of which the tenant has obtained possession. 


Appeal by the Plaintiffs, À i 
Suit for recovery of. arrears of rent. 
The material facts appear from the-judgment. - 


Dr. Sarat Chandra Basak and Babu Radhica Ranjan Guha 
“for the Appellants. 6 


° Mr. Gunada Charan Sen and Babu Someswar roe Mukerji 


for the Respondents. , 


re e. adi 


The judgments of the Court were as follows : 
Greaves J: This is an appeal by the plaintiffs agafhst a deci- 


*Appeal from eA ppellate Decree No. 23 79 of 1922, against the” d&itee 
of Babu Mohendra Nath Das, Officiating Subordinate Judge of Bacfergunj, dated 
the 7th June, 1922, affirming that of “Babu Lala Jogesh Chandra, Munsiff grd 
Court, of Firojpuz, dated the 23rd December, 1920. 

(1) (1878) 2 C. L. Ra 5. o 
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sion of the Additional Subordjnate Judge of Backerganj confirming 
a decision of the Munsiff of the #rd Court of Perojpur. The plaintiff 
sued for rent for the years 1322 to 1325 under a lease dated the sth 
March 1879 whereby in respeet of the demised area of 8 bighas 
rent at the rate of Rs. 35 a year was reserved for the whole area 
comprised in the demise. The. defence of the. defendants was 
firstly, that the rent had been paid and secondly, that after the 
lease the plaintiffs in the year 1897 let out a portion of the land 
comprised in the demise of 18%9 to other persons. Consequently, 
they contend, and the Courts have so found, that the defendants 
were dispossessed of roughly half of the demised area and they 
accordingly say that under these circumstances they are not liable 
to pay rent. Both the lower Courts have. taken this view and have 
dismissed the suit. 

Various arguments were urged before us on behalf of the appel- 
lants. Firstly it was stated. that the rent had been paid by the 
defendants at the rate reserved in the Aaduliat even after the dis- 
possesion at any rate, from the year 1902 when the Courts found 
that the dispossession had taken place, and accordingly, it is urged 
before us that it would be inequitable that we should now hold 
that the rent should remain in suspense because a portion of the 
originally demised area has been taken away from the defendants 
and we were referred, in support of this argument, to ‘the case of 
Ram Narain Chuckerbuty v, Poolin Behkary Lall Singh (1). In 
that case the Chief Justice in delivering the judgment of the Court 
held thateas 24 years had elapsed since a portion of the demised area 
had been taken away and the rent during that period had been paid 
at the old rate the Court would assume that there had been some 
arrangement inspite of the decrease of area and that the rent should 
be paid at the old rate. It is noticeable in that case that disposses- 
sion was not due to the direct act of the landlord but to the fact 


that a portion of the land was taken for the construction of a Rail, 


way. Bug in any case we do not think*that it is possible for us to 
act on this view for there is no finding by either of the Courts 


: below that the rent had been paid at the rate reserved by the kuğu- 


Yat since the date of dispossession ine-the year 1902 and in the 


absence of such a finding we do not think that we should be justi- ` 


fied in presuming in second appea] that the rent had always been 
paid at this rate from the year 1902. 

Then if was contended’ on the basis of certain decisions to which 
we Were referred that in any case there should not be suspepsion of 
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‘Evi. the whole rent-but merely an abatemeyt of rent corresponding to: the 
ese: ‘area by which the tenancy has beeA diminished and we have been 
paca referred to numerous cases. We think broadly that the decisions 
we lay ‘down, that where a tenant has never been put in possession of 
Mathura the-whole area comprised in the demise but has taken possession of 
Greiives, 9, a portion thereof the Courts have fixed a rate of rent for the area 
x taken possession of, to be paid by the tenant on the ground that 

. although he has, contracted for tho whole area he has elected to go 


into possession of a portion only of he area. And where under 
circumstances over which the landlord had no control the tenant has 
not been given possession of the whole area the Courts have decreed 
the rent in proportion to the area of the land of which the tenant 
chas obtained possession. But we do not think that there is any case 
which has decided that where a tenant has been in possession of the 
whole demised area and subsequently has been deprived a portion 
thereof by the action of the landlord itis open to the landlord to 
come to Court and ask thé Court to fix a rent for the portion of 
the area which remains in the possession of the tenant. We think 
that in, all such cases the Courts have held that the landlord is not 
entitled after dispossessing the tenant from a portion of the demis- 
ed área to sue for rent in respect of the -whole or for any portion 
ii thereof. - i 

In this view of the state of the law we think that the appeal 
must fail and’that as the tenants have been dispossessed’ by the 
action of: the landlord‘of a portion of the holding and as the rent 


5 ‘is-fixed for the whole holding and not at so much per bigha the 
landlord is. not entitled either to the whole rent or to rent in 
‘proportion to the land which now.remains in the possession of the 
tenants. . - 
:." The appeal accordingly fails and is dismissed with costs. . 
Cuming, J.—I agree. we ; 
s "aT. M.. : 7 Appeal dismissed, 
< A ; 


Vor. XLII4) HIGH COURT., . l e 


_ Before Sir “Hugh Walmsley, Knight, Judge, and Mr. Justice 
B.B! Ghose. 


< HAFEZ AHMED YAR KHAN 
v. 
DINA NATH SADHUKHAN AND ANOTHER,” 


Sale for arrears—No arrears=—= Arrears, when become due—Holding situated in 
Panchannagram—New notificatjon under Revenue Sale Law (Act XI of 
1859)—Limitation—Limitation Act (IX of 1908), Sch. I. Art 12.—Revenue 
Sale Law, Sec. 33. 

A sale of a holding situated in Dihi Panchannagram for arrears of rent for 
1320 B. S. (corresponding to 14th April, 1913 to 13th April, 1914°, in May 1913, 
is not valid, as the rent for 1320 was payable at the Collectorate on or before 
28th June 1914 under the terms of the Aaduliat, dated the 6th February, 1873; 
the new notification under schedule II! of the Revenue Sale Law is not applicable 
to such an arrear. : 

The sale being a nullity, there is no need to set it aside and section 33 of the 
Revenue Sale Law and article 12, schedule I of .the Limitation Act, are not 
applicable. 

Appeal by Defendant No, 1. 


` Suit to set aside a sale of a holding situated in Dihi Panchan- 
nagram. 


, The material facts appear from the judgment. 


Messrs. Mahendra Nath Ray, S. C. Mukerji and Babu Indu 
Bhusan Mukerjee for the Appellant. 


- Babus Baranashibashi Mukerjee and Someswar Prosad Mukherji 
for the Respondents. < 


The judgments of the Court were as follows : 


` Walmsley J :—This appeal arises out ofa sale of a holding 
situated in dihi Panchannagram. The plaintiff was the owner of a 
portion of the holding- No. 166. The, share of rent which he had 
to pay was Rs. 1-3-9 p. per annum. The kabuliat executed i in 
respect ‘of, the whole holding No. 166 is dated the 6th February 
“18730 ` According to that, the tenant underéook to pay the agreed 
rent annually on or before the 28th day, of June into the Collecto- 
tate. “Na, it would be tedious to narrate the facts of the case of 
Haji Elahi Buksh which led to ‘an alteration in the notification 
®Appeal from Original Decree No. 177 of 1922, against "the decree of Babu 
Kunfa Behari Biswas, Subordinate Judge, and Court, of 24-Pergunnahs, dated the 
a6th April, 1922s . 
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passed-under section 3 of Act XI of 1859." It is enough to record 
the fact that there has beena change made. The question of 
what is the latest date has been considered by the learned Judge, 
but, for the present purpose, I think® the only point which we have 
to consider is what was the date on which the rent of each year 
was payable to the Collector. It has been urged-before us that the 
stipulation in the kabuliat means that the rent for 1320 B. S, 
would be payable by the tenant on the 28th of June ror3. That 
would be the interpretation which «I should have placed on the 
kabuliat if it had stood by itself. But the plaintiff has been able to 
produce a Jamawasilbaki kept in the Collector's office containing 
entries of no less than six years and studying that jamawasilbaki 
I have come to the conclusion that it was the practice of the 
Collector to receive the rent of each Bengali year in May or June 
of the following -year:; that is to say, that the rent of 1320 B. S: 
would have been accepted if paid in May or June 1914. Now, if 
that was the practice, then I think it follows that the sale held by 
the Collector was not in accordance with law. The new notifica- 
tion under section 3 of Act XI cannot apply to the sale which is 
the subject matter of this suit ; and, if the rent for 1320 was not 
due to be paid into the Collectorate until the a8th of June r914, 
it follows by a reference to section 2 and the old notification that 
a sale held in the following May was not a good sale. The con- 
clusion, therefore, to which I come is that the learned Judge bf 
the Court below was right in holding as he did that the sale was 
not a good sale. : l 4 

` ` The other point which has been argued before «us isone of 
limitation. It is said that the suit is really a suit- to set 
aside a sale held under the provisions of Act XI (B. C) of 1859, 


and that, under section 33 of tbat Act, it should have been brought ° 


within one year of the date of the confirmation of the sale or, under 
Art. 15 of the Limitation Act, it should have been brought within 
one year again. The answer‘to that is that the sale was*ot a sale 
at “all and, therefore, there was no need to bring in a suit to set it 
aside so that neither provision applies. The suit wale brought- 
within much less than 12 years of the date on which possession was 
given to the purchaser and consequently it is not berred by 
limitation. : Aig & 

In my opinign, the dadio of the, lower Court should be 
affirmed-and this appeal dismissed with cost,- ~~ MA 

'B..B. Ghose J: I agree, gee. 
A. T, M. : Appeal dismissed, 
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4 7 e 3 
Before Mr. Justice Suhvawdrdy, and Mr. justice Duval. 


RAM ‘CHANDRA AGARWALA AND ANUTHER.* 


ve . 


SYAMESWARI DASYA.* 


Lease—Consiruction—Erroneous admission by pleader. 


A deed purported to be an agreement for letting out Basa Bari and a tin 
Ghar ran as follows: ‘‘You having come to me and Rs. 150 only having been 
fixed as the annual jama of the said Basa Bari and the tin Ghar I let out the 
same to you for carrying on your trade and commerce therein ” Then followed 
a clause as to the way in which the expenses for repairs would be met. It then 
said ‘after the accounts have been made and the amount of money expended 
therefor totalled, there will be afresh deed. On repayment of the debt the 
lessor will be able to make any new settlement of the land according to her wish.” 
In the third paragraph there were certain other conditions such as the main- 
tenance of boundaries, payment of damages for injuries to the Ghar not caused 
by accident, keeping the house in repair. If the lessor did not make the repair, 
the lessee would make it and deduct the expenses there! from the rent 
reserved : 


Held, that the document was a lease for a term of years and required to be 


stamped and registered. 


An erroneous admission by a pleader on a point of law is of no effect and 
does not preclude a party from claiming his legal rights in the appellate Court : 
Secretary of State.v. Sibaprosad (1). 


Appeal by the Defendants. 

Suit for ejectment. 

The material facts appear from tbe judgment. 

Dr. Bijan Kumar Mukerjee (for Babu Rupendra Kumar Mitter) 
and Babu Dharmadas Set for the Appellants. 


Mr. Abani Nath Bhattacharjya and Babu Nirod Bandhu Roy” 
for the Respondent. 


. The judgments of the Court were as follows : : 
-Duval J: . This -appeal . arises ou? of a suit in ejectment. The 
mother. of the present plaintiff had a. house in Gouripur Bazar-in 


= z : 
*Appeal from Appellate Deqeé No. 2684 of 1922 against he decree of Babu 


.R.N. Phukan, Special Subordinate Judge of Assam Valley Districts, dated the 


21st July, 1922, affirming that of Babu P, Singh, Munsiff of Dhubri, Gated the 
ard December, 1928. 
(1) (1917) 27 C. L. J. 447. e 
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the District of Goalpara and in r9pr the defendants becamé her ten- 
ant at the rental of Rs. go a year and had a shop in the premises. In 
1910 the house having been found to be dilapidated the parties 
met and it was arranged that the lease should continue at Rs. 150 
a year after repairs but as the lady had no money the defendants 
would advance the money for putting the house in order without 
interest and that the money would be recovered by a deduction 
of Rs. 75a year from the present rent of Rs. 150 a year. There 
was a further term that until the ‘money due: on the repairs was 
repaid the defendants would not be ejected. Shortly after this the 
mother of the plaintiff who was an old lady of go years of age died 
and has been succeeded by her daughter the present plaintiff. In 
1920 the present suit was brought to eject the defendants’ ‘from the 


chouse.. The defendants set up a document (Ex C.) under which 


they stated-they were not liable to be ejected until the whole debt 
bad been paid off by payment of Rs, 75a year. The Munsiff 
however found that this deed not having been registered, the 
defendants were not protected as they were only tenants at will 
and that as notice had been served, the tenancy had been 
terminated by that notice and so he gave a decree to the plaintiff 
to eject the defendants in payment of the balance due to the 
extent of Rs. 875 and allowed them a certain time within which to 
remove the additional houses. Against this order the defendants 
appealed. On the appeal coming up before the Subordinate Judge 
the learned pleader appearing for the appellant conceded that the 
position of his clients was that of the tenants at will and ‘that they. 
were liable to be ejected but in the circumstances of the case the 
amount of compensation granted by the Court below was inade- 
quate. The learned Subordinate Judge therefore only dealt with 


-the: question of compensation and came to the conclusion that 


Rs. 875 allowed to the defendants was the proper amount. 

. In, appeal before us it is first urged that this admission by the 
pleader for the defendants did not bar the point as tothe validity 
or otherwise of the lease or whether the defendants are liable to be 
ejected at all being taken in second appeal. There is nd doupt that 


- this is so, I only refer to the case of the Secretary of State. for India 


in Council v. Sibaprosad Jana (1), where it was stated following the 
decision of the Judicial Committee in the cases of Zagore v. Tagore 
(a) ;.Beni Persad v. Dudhnath (3), that an erroneous admission 
by a Counsel on a point of law is of no effect and does not preclude a 


(1) 987) 27 C. L. J. 447. (2) (1872) 18 W. R. 359.39 B. L. R. «37T 
(3) (1899) 1. Le R. 27 Calc. 156. , pi 
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party frêm, claiming his legal Pehts in the appellate Court. The peat 
question of the amount of compensation is not argued before us 1945. 

in second appeal. The only question taken before us is that the Ram 
document (Ex. C.) though not registered gave them a right under ees 
which they could not be ejected and anyhow it did not create a amas 
present demise and was only an agreement and not a lease : and Duval, F. 


— 


that a-ehow the principle laid down in the case of Walsh v Lons- 
dale (1), as to part performance will apply to this case. The ques- 
tion however in this case is* whether as a matter of fact it was in - 
consequence of this document as a lease that the defendants came 
into possession of this property. An examination of the document 
in my mind leaves no doubt in this respect. The document, began 
by. describing the deed to be an agreement for letting out Basa 
Bari and a tin ‘ghar’ and it says .as follows at the beginning “you 
having come to me and Rs. 150 only having been fixed as the 
annual jama of the said Basa Bari and the tin gaz, I let out the: 
same to you for carrying on your trade and commerce therein”. 
Then follows a clause in the document as to the way in which the 
expenses for repairs would be met. It then lays down that after 
the accounts have been made and the amount of money extended 
therefor totalled, there would be a fresh deed. It also says that 
on re-payment of the debt the plaintiff will be able to make any 
new settlement of the land according to her wish. In the 3rd. 
paragraph there are certain other conditions such as, to the main- 
tenance of boundaries, payment of damages for injuries to the Ghar 
not caused by accident, keeping the house in repair (if the - lessor. 
` does not make the repair the lessee will make it.and deduct the 
expenses thereof from the rent reserved), This clearly shows that 
this document purports to be a lease :.and if it was lease for a limit- 
ed number of years and as the pleader for the appellant argues for 
20 years, it required to be properly stamped and registered. This 
has not been done. In-my opinion therefore the Munsiff’s decision, 6 
which was,affirmed by the Subordinate® Judge, that the defendants’ 
were no more than tenants at will is correct. I would theréfdre 
dismiss the appeal with. costs. In doing so however I will order 
that fhe ‘defendants be given three months’ time from the date of 
the decree of this Court within which to remove the additional 
house and give up the property on. receipt of compensation. The 
teni due to the plaintiff up | to the date of giving up of possession 
will be set ôf against the compensation. e. ra 
Suheawardy J.: 1 agree. 
A. T, M. e f 
(1) (1882) 21 Ch. D. 9. B 


Appeal dismissed, 
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Before Sir Ewart William Greaves, Knight, Judge, and - 
‘Mr. Justice M. N. Mukerji. l 


e 
MOHAMMED USMAN 
D. 
ABDUL RAHAMAN AND OTHERS,” 


Mortgage by conditional sale—Document,e construction of—Hvidence as to 
subsequent conduct of parties—Intrinsic evidence—Omission as to date 
of payment—Omissisn as to right to redeem. 


Intrinsic evidence afforded by the terms of a document is to bé taken into 
consideration in its construction. The Court also takes into consideration the 
facts’ which may legitimately be proved with a view to showing in what 
manner the language of the document was related to the existing facts and 
may also refer to the contrast between the value of the property and the consi- 
deration that passed in money : Abdul Gofur v. Sheikh Jamal (1) and Raja 
Narasingerjiv. Raja Fanuganti (2). 


a 


Evidence relating to subsequent conduct of parties themselves as showing their 
intention, is inadmissible in a case where no third parties are involved or no 
question of fraud arises: Maung Kyin v. Ma Shwe La (3). 


An omission as to the date within wbich the money is to be repaid, would not 
indicate the real character of the document and it is no indication that the deed 
is not one of mortgage : Abdul Goffur vs Sheikh Jamal (1). 


The absence in a document of any reservation to the purchaser of the right 
to recover his purchase money or of a stipulation authorising the grantor to sue 
for redemption, is not always a safe criterion for the determination of the 
question whether it is a deed of conditional mortgage or of sale. 


On construing the document in the present case, in which tl parties were 
Mahomedans : 


Held, that inadequacy of price coupled with the mention in the deed 
about the need of money on the part of the vendor, and the stipulation as to” 
return of the purchase price to the vendee and the reconveyance of the property 


-indicated that the document was intended to be one of mortgage by conditional 


sale. . 
e 


° Appeal by the Plaintiff. 
Suit for redemptien of mortgage. a 
The material facts appear from the judgment of Mukah J. 


@Appeal from Appellate Decree Noe 865 of 1923, against the deere of Babu 
Ram Chandra Banerjee, Subordinate Judge, 15t Court, of Sylhet, datedethe 
8th January, 1923, reversing that of Babu Kifori Lal Chatterjee, Munsiff, and 
Court, at Sylhet, dated the 2oth March, 1922. A 

(1) Ĝ913) 18 C. L. J. 228. (2) (944) 40C. L. J. ae 

(s) (rory) 27 C. Le J. 175% 22 Cs W. N. 257- ° . 


Vou. XLII] HIGH COURT, | Si 


"Babu Satyendra Kishore Ghose for the Appellant, 
° Mr. Gopal Chandra Das anà Babu Nirod Bandku Roy for the 
Respondents. 
The judginents of the Couft were as follows : 
Mukerji J :—The question raised in this appeal is as to the true 


‘construction of a document dated the 26th Jaistha, 1308 B. E. The 


Courts below differed in construing the document, the Court of 
first instance holding that it was a mortgage by way of conditional 
sale and the lower appellate Court being of opinion that it was a 
deed of out and out sale, The document runs in these words “TI 
have been in the ownership and possession of land fit for erection 
of shops by right of my purchase within the boundaries mentioned 
below situated in the line to the north of the road facing westward 
in Bander Bazar Chak. Now for my own necessity on receipt from 
you Rs. 400 in cash as the price of that shop land I sell to you the 


‘same and I and my descendants cease to have right therein. You 


from this day being in ownership and possession in these lands, 
continue to enjoy the same with the rights of transfer by gift and 
sale‘etc. I and my successors cease to have any right thereto. I 
make over my kobala of purchase dated the rtth Sravan, 1287. 
Moreover when I or my heirs would return the purchase price to 
you and your heirs you shall give up the properties. And I shall 
get this Zoda/a registered within the period of limitation.” There 
1s a further stipulation in the document which runs in these words 
“Moreover if I pay you back the said price of Rs. 400 then you 
will without any objection give up the lands sold and return the 
connected deeds etc. I shall seek the protection of Court if you 
do not return the same.” In construing the document in the 
present case it should be remembered that the transaction was be- 
tween parties who were Mahomedans anditis well known that 
documents are executed by Mahomedans in which they conceal or 
at least try to conceal the real nature of the transaction and attempt 
to make ‘out that the transaction is an out and out sale, although as 
a matter of fact the intention of the parties was to create a morte 
gagg. The learned Subordinate Judge was of opinion that the deed 
was one of out and out sale. Hè relied upon certain pieces of 
evidence which is evidence relating “to the subsequent conduct of 
the parties themselves as showihg their .intention. This evidence 
has been laid down by, the Judicial Committee in the case of 
Maung Kyin v. Ma Shwe La (t) as not admissible in a case where 

(1) (1917) 27 Ẹ. L. J. 175 ; 22 C. W. N. 257, : 
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no third parties are- involved or no, guestion of fraud arises. In 
order to construe the document inhfinsic evidence afforded ‘by the 
terms of the document has to be taken into consideration and the 
Court has also to take into consideration the facts which may 
legitimately be proved with a view to showing in what manner the 
language of the document was related to the existing facts and may 
also refer to the contrast between the value of the property and the 
consideration that passed in money. These principles have been 
laid down by this Court in the case of Abdul Gofur v, Sheikh 
Jamal (1) and also by the Judicial Committee in the very recent 
case of Raja Navasingerji v. Raja Panuganii (2). 

So far as the first of these elements is concerned, namely, the 
adequacy or otherwise of the consideration of the transaction there 
is no discussion of it in the judgment of the learned Subordinate 
Judge, while in the judgment of the learned Munsiff it appears 
that the consideration mentioned in the document was,Rs. 400 
whereas the executant of the document had purchased it for 
-Rs, 600 long before the date of the document in question. This 
clearly shows that the consideration was wholly inadequate. It 
was certainly one of the matters to be taken into consideration in 
determining the real character of the document. The learned Sub- 
ordinate Judge in dealing with this question has referred to the 
decision.of this Court in the case of Kamini Kumar Chowdhury v. 
Latifunnessa Chowdhurani (3): That decision affords us very 
„little assistance inasmuch as we are not in a position to know 
exactly what the terms of the document in that case were, 

_ The learned Subordinate Judge says that the document on the 
face of it purports to be a kobala, that the word ‘sale’ is clearly 
mentioned in the document and it is also stated in the document 
that the purchaser, his sons and grandsons are to enjoy the lands 
and the executant gives up his right and authorises the purchaser 
to transfer the same. by sale or gift etc. These terms undoubtedly 
would go to show that the objett.of the executant was to make out 
that the document would purport to be one representing an out and 
out sale. But that is a matter of very little consequence if* we take 
into consideration the fact that the document was executed between. 
the Mahomedans and even if the real object of the parties was to 
create a mortgage they might conceal that intention by using terms. 
and expressions of this description. The learned Subordinate Judge 
then goes on to say that there is absence * in the docamtnt as to 
(1) (191g) 18 Cob. J 228. (2) (1924) 40 C. L. J. 481. 
(3) (1520) 24 CC. WN. Rules Portion C1LXXV. : ° š 


Vou. XLII} HIGH COURT. 


certain date within which the, money was to-be repaid. This omis- 


sion, however, would not indickte that the deed was not one of 


mortgage, as will be seen from the decision of this Court to which. 
I have already referred—the case°of Abdul Gofur v. Sheikh Jamak i). 
The document in that case provided that if ever the vendor or his 
sons or son's sons or other heirs paid up the price the vendee or his 
sons or his son’s son or other heirs would be bound to. reconvey the 
homestead. As was abserved by Mr. Justice D, Chatterjee in that 
case whose decision was upheld on appeal by the Chief Justice . Sir 
Lawrence Jenkins and Mr. Justice Mookerjee that if the term is ine 
definitely long it should be taken as indicating thatan absolute sale 
was not meant. So the mere absence of the mention of a certain date 
is no indication as to the real character of the document. Then the 
learned Subordinate Judge says that there was no mutual agreement 
in the.document for bringing a suit for redemption. But the absence 
of any reservation to the purchaser of the right to recover his 
purchase money or of a stipulation authorising-the grantor to sue for 
redemption is not always a safe criterion for the determination 
of the question. The learned Subordinate Judge says that the exe- 
cutants parted with possession immediately after the execution of 
the document ; but it is usual in such cases to put the mortgagee in 
possession and set off the rents against the interest. . 
These are all the circumstances upon which reliance has been 


placed by the Subordinate Judge in arriving at the conclusion that- 


the document was one of out and out sale, The learned Subordi- 
, nate Judge says that the condition as to making over ‘of the property 
on receipt ofthe price paid is at best a solatium to the vendor. 
What probably he means by this finding is that although there is 


a condition of repurchase attached to the sale which he thought’ 


was the real nature of the transaction that condition could not be 
given effect to in the absence of specific mention of the date by 
which the repurchase was to be made. 

On the whole I am of opinion fhat the circumstances upon 


which the learned Subordinate Judge has relied for coming to tltis’ 


conclusion “do not necessarily lead to the conclusion that the 
document was one of out and out gale. On the other hand the 
inadequancy of the price coupled with the mention in the déed 
about the need of money on the part of the.vendor, and the stipu- 
lati6n as to return of the purchase price to the vyendee and the 


reconveyance of the property indicate that the document was inten“ 


ded fo be one of mortgage by way ve Copgitional sale. I AAN; 
(3) (£913) 18 CL, J. 228. é 
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fore ofopinion that the decision of the learned Subordinate Judge 
with regard to the constuction of this document is not right and 
that the Munsiff arrived at a proper decision on this point. 

In this view of the matter, in myeopinion, the judgment of the 
learned Subordinate Judge should be set aside and that of the 
learned Munsiff restored with costs of this Court as also of the 
Court of appeal below. 

Greaves J :—I agree. 


A. T. M, Appeal allowed. 


Before Mr. Justice Cuming and Mr. Justice Chakravarti. 


BIDHUMUKHI AND OTHERS 
y. 
GOBINDA CHANDRA PAL.* 


Lease—Homestead land—‘ Raiyat’—' Kaimi maurasi raiyati’—Estoppel.— 
Bengal Tenancy Act (VIII of 1885), Sec. 49.. $ 
A lessor is bound by the contract by which he agreed not to eject the 
lessee, : 
e 
The word ‘raiyat? does not necessarily mean an agricultural, tenant. It is 
often used in the mofusil in its wider sense as meaning a tenant in general, 
A lessee of a piece of homestead land is ordinarily a tenant and not a raiyat. 


The expression ‘ Kaimi maurasi raiyati’ ina lease of homestead land means a 
permanent heritable tenancy of homestead land. 


A sub-lease held under a permanent tenant of a homestead land, does not | 
come under section 49 of the Bengal Tenancy Act. 


Even assuming that the lessor in the present case was ‘a kaimi maurasi raiyat’ 


“he was estopped from showing tha he was a raiyat with right of occupancy 


ar that the lessee was an under-raiyat and that the agreement not (8 eject was 
invalid : Chandra Kanta v. Amjad Ali (1). 


Appeal by the Defendants. . o 


Suit for ejectment. 5 


®Appeal from Appellate Decree No. “1647 of 1923) against the decree of E. 
Milsom Esq, District Judge of Noakhali, dated the sth March, 1923, affirming 
that of Babu Sarat Chandra Dey, Munsiff, 1st Court, af Lakhmipur, dated the 
agth Nogember, 1920. ° 

(1) (1920) 33 C. L. J, 296 ; 256. W. N. 4. Me De 

e 
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‘The foaterial facts appear from the judgment of Chakravarti, J. 

Babus Ramesh Chandra Sen’ and Jitendra Kumar Sen Gupta 
for the Appellants. 

Mr. Gunada Charan ‘Ses and Babu Nagendra Chandra 


Chaudkuri for the Respondent. 
C. A. Y. 
The judgments of the Court were as follows : 


Chakravarti J :—This is an appeal by the defendants and it ` 


arises out of a suit for Khas possession of certain lands by the 
plaintiff after service of notice under seceion 49 of the Bengal 
Tenancy Act, The plaintiff stated that the defendants took an 
underraiyati lease from them in 1293 of 1 kani of land for a term 


of 9 years-and that the plaintiff on the expiration of the term of: 


the lease served a notice upon the defendants under section 49 of 


the Bengal Tenancy Act and that the defendants having refused to - 


vacate the lands this suit is brought for khas possession of the 
land covered by the under-rayati lease of the defendants. 


The defence of the defendants was that they were the owners of 
kayemi mourasi tenancy of the homestead of one Jagamohun 
Bhuiya measuring about a kanis of lands and that in 1293 the defen- 
dants sold the same to the plaintiff and on that very day they 
took a sub-lease by a registered fa/fa from the plaintiff of a portion 
of the land sold by them to tbe plaintiff which was their own 
homestead comprising an area of 7 kani at a rentof Rs. 16 a year 


f which was fixed for 9 years and that it was agreed by the plaintiff - 


in that lease that the defendants shall never be liable to ejectment 
by the landlord. The defendants further alleged that the tenancy 
sold by them to the plaintiff was a permanent leasehold interest in 
homestead land containing building, tanks, garden, etc, and the 
plaintiff described his own right in the sub-lease as that of “a kayemi 
mourasi raiyat” and in that capacity he granted the sub-lease to the 


defendants and therefore the plaintiff ewas estopped from showing 


that he was merely an occupancy raiyat and further that. the Bengal 
Tenancy Act did not govern this case, 


the | learned Munsiff held that thesplaintiff was a raiyat with right 

of occupancy and that the defendants Were under-raiyats and there- 

fore the plaintiff was entitled to eject the defendants after service of 

nétice under section 49 of the Bengal Tenancy Act, which he found 

_ was duly served on the defendamis, The trial Court decreed the 
plaihtiff’s suit. 


On appeal by the defendants the learned District Judge has 
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. 
Civit. | affirmed ‘the’ decree’ of the Court obfirst instance and agdinst this 
195. decree the defendants have preferrêd this appeal. 
ithomokhi The learned District Judge finds that in the entry .in the 


o |. record-of-rights the defendants were -recorded as “settled Taiyats 
Gobinda, under a raiyat” which is clearly impossible. 

Chakravarit, F. . The learned Judge held the entry in the record-of-rights thet 
the defendants were -under-taiyats with a right of occupancy is of no 
avail to them because, they have failed ta adduce any evidence that 
there was a local custom to the effect -that ‘under-raiyats could 


acquire a right of occupancy. 





The learned District Judge further held that the plaintiff was 
not estopped from showing that he was a raiyat with right of occu- 
pancy. In this view he held that the decision of the Full Bench 
in the case of Chandra Kania Nath v. Amjad Ali Hazi (1) was 
applicable to this case and that the decree made by the trial Court 
was correct and dismissed the appeal. 

In this second appeal the learned vakil for the appellants mied 
the following points :— 

Firstly :—That the learned District Judge was in error in hold- 
ing that the entry of the record-of-rights was as stated’ by him and 
this mistake has vitiated his judgment. 


Secondly :—That the description of the landlord in the lease of 

1293 that they were “kaimi mourashi ryot” did not mean that they 

were raiyats with right of occupancy but it meant that the plaintiff 

` had a permanent and heritable tenancy in the land ; the word ‘ryov’ 
meant a tenant and not an agricultural raiyat as the lease was-evi- ` 

dently of Bastu land, namely the homestead of Jogu Mohan Bhuiya, 


Thirdly :—That the plaintiff was estopped from alleging that he 
was merely an occupancy raiyat and not the holder of a permanent + 
heritable tenancy of Bastu lands, 


` Fourthly :—That the entry in the record-of-rights was that the 
under-raiyati of the defendarits was with right of occupancy and that ° 
the onus of proof shewing the contrary lay on the plaintiff and not 
upon the defendants as was erroneously held by thée learned 
District Judge. s 

Fifthly :—That the Bengal Tenancy Act did not apply to this 

case and that a notice under section 49 of the Bengal Tenancy Act 
did not terminate the tenancy and therefore the plaintjf had mo 
right to eject the defendants. 4 


- (1). (1950) 32 C. L. J. 296 ; 25 C. W. N.-4. A . AN 
E . . 
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- Sixthly : Thatin the oircumstances of the case the defendants 
were entitled to claim for the lands which was their homestead, the 
benefit of section 182 of the Bengal Tenancy Act. 

- As to the first point, Mr Sên who appeared .for the respondent 
yery. frankly admitted that the learned Judge misread the entry in 
the record of rights, I shall deal with the question as to the effect 
of the.entry in the record of rights when correctly read. ; 

It is undisputed that the lessor is bound by the contract which 
he made and by which he agreed not to eject the tenants unless 
he can ‘show that the contract is invalid in law. He seeks to do 
so by alleging that the lease on the face of it shews that the right 
of the lessor was that of an occupancy miyak and therefore asub- 
lease for more than ọ years is void. : noth E 

The first question therefore which requires sariden isas to 
what was the status of the landlord and does the lease on the face 
of it shew that the lessor was an occupancy raiyat. . 

The lease does not contain any indication that the lease was for 
agricultural land and the lease was for agricultural purposes, The 
entire area of the land was described as the homestead of Jaga Mohan 
Bhuiya consisting of and comprising “Garden, Road, Gopat, kkil, 
Chatan with tank and pond” and the 1 Cani let out to the defendants 
was described as the remaining 1 kani of land comprising the hita 
garden, pathway, Gopat, 4%? chatan. ditches and tank appir 
sing to your residential homestead,” 


The lessor described his right to quote the words of. the- lease 
(ataù odaat atafe’) (Kaimi maurasi raiyati) in the homestead 
of Jaga Mohan Bhuiya and a sub-lease of ‘the homestead of the ven- 
dor was granted by the sub-lease of 1293. The words Kaimi 
Mourashi are quite appropriate when used with respect to a pei 
manent Jama of a piece of homestead land. The only justification 
for calling this as an agricultural lease is the use of the word 
raiyat (afas). “Phe word raiyat (atas) does not necessarily mean as 
agricultufal tenant. It is often used in the mofussil in its wider 
sense of meaning a tenant in general. If the word is read with “the 
context ef think the word should be read to mean a tenant of home- 
stead land. “The lessee of a piece of homestead land is ordinarily a 
tenant and not a raiyat. The lease-hold interest described is of lands 
forming homestead and there is’no indication in the lease that any 
cultural land was demised, ; 

The description of “Kaimi Maurashi” applies very aptly to a 
non- agricultural tenancy. If the lañds were agricultural os agricul- 
tural*lease wa$ intended the word occupancy raiyat so well known 
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would have beeh used. I am therefére clearly of opinion that the 
lessor intended to put forward himself as the owner of a permanent 
heritable tenancy of a homestead land and in the face of the’ lease 
that is the only meaning which can be ascribed to the words. The 
plaintiff in my opinion has failed to show that the agreement not ‘to 
eject the sub-tenant is invalid in law. l 

On the construction of the lease which I have put upon it, the 
plaintiffs case would fail because, the Bengal Tenancy Act will 


‘have no application to the sub-lease held by the defendants. 


In the circumstances of this case it is not necessary to deal with 
all the points raised on behalf of the appellants. 

‘Even assuming that the plaintiff was an occupancy raiyat I 
think that the principle laid down by the Full Bench if applied to 
this case, the plaintiff would be estopped from shewing that he was 
an occupancy raiyat, or that the defendants were under-raiyats and 
that the agreement not to eject the defendants was invalid. 

The plaintiff in order to show that the estoppel does not arise 
must show that the sub-lease “on the face of it” was by an occu- 
pancy raiyat. As I have already pointed out, the lease described 
the right of the plaintiff as “Kaimi Mourashi” as distinguished from 
an occupancy raiyat. It is true that an occupancy right is also 
permanent and heritable. The lease shews that the lands were 
Bastu lands and therefore it cannot be said that the sub-lease on 
the face of it was one granted by an occupancy raiyat to an undef- 
raiyat. The plaintiff is therefore estopped from shewing that the 
defendants were under-raiyats. 

The learned District Judge, as I have already said, took an 

erroneous view of the entry in record-of-rights. He is also in 
error in saying that the onus of proving that the defendants acquired 
an occupancy right under a local custom, lay on them. The record ° 
of-rights is in their favour and it was for the plaintiff to rebut it. 
e We think therefore that the plaintiff is not entitled to eject the 
defendants and his suit must fail and is dismissed with costs in 
.all*Courts. 

Cuming J :—1 agree. | e 


e 
„A. T. M. bs Appeal allowed, 
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.CRIMINAL REVISION. 


Before Mr. Justice Subrapariy, and Mr, Justice Panton. 


MAKHAN MAPA. 
v. 
MONINDRA NATH BOSE AND OTHERS.* 


- Cross cases— Trial. 


. As regards trial of cross cases, each case has to be decided according to its 
requirements, 


It is not fair to force a person in the position of an accused to throw himself 
open to cross-examination by the other side. 


A trial of cross cases of rioting was fixed for hearing on certain date; 
when some witnesses were examined in the case against the petitioner and the case 
in which the petitioner was the complainant was adjourned to a certain date. 
Gn the adjourned date, the Magistrate took up the case against the petitioner 
and also wanted to try the case in which the petitioner was the complainant 


The petitioner prayed that the trial of ni case ble be mae till the aaps 


sal of the case against him 


' Held, that for the ends of justice, the case against the petitioner should be. 


disposed of first and then the petitioner’s case, if heso wished, be taken up, 


Application for Revision under section‘ 435 of the Code of Cri- 


minal Procedure by the Petitioner. 
The material facts appear from the judgment. 


” Mr. Narendra Kumar Basu and Babu Jatindra Nath Sanyal 
for the Petitioner, | 


- Babu. Santosh Kumar Bose for the Opposite Party. 
`- Mr. Khondkar (Deputy Legal Remembrancer) for the Crown, 
' The judgment of the Court was as follows : : 


. This Rule has been issued on two grounds; “first, why the case 
should not be transferred from the fileeof the Sub-Divisional officer, 
Diamond Harbour to the file of some other competent Magistrate, . 
and, secondly, why the case in which the petitioner is the complai- 
nant should not be postponed pending the hearing of the case in. 
which the petitioner is the accused. ° i 


, With regard to the first ground, we have gone- through all thè 


= ®Crimina] Revision No. 267e0f 1925, against the order of H. C. Chatterjee 
Esa, Additional District. Magistrate, 24 Parganas, dated 30th March 1925 confirme- 
ing the order of Rai R. C. Dutt Bahadur, Sub-divisional Officer of Diamond Har- 
bour, dated ard March 1935. 
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papers in connection with this litigations which’ has been. Hanging 
for a long time mainly on account ðf the conduct of the petitioner 
and we do‘not.think that any ground has been made out for, our in- 
terference on that ground. The allêgations made against the try- 
ing Magistrate have all: been denied ; and there is one fact which . 
makes it undesirable that the case should be transferred from 
the file of the .Sub-Divisional. Officer. .An -application was 
made previously to this Court for the transfer of the case in 
which the petitioner is the accused from the file -of the Sub- 
Divisional officer.: That application was refused with the result 
that the case against the petitioner will be tried and -is being: 
tried’ by. the. Sub-Divisional Officer. It will . not be. desirable 
that the case in which the petitioner -is the complainant: 
should be: tried by. another Magistrate. - Ue fs 

+ : With- regard to. the second ground there --have’ been seve-" 
ral decisions of this Court which cannot ‘at first sight be easily’ 
réconciled.’ The petitioner and the opposite patty have been 
fighting over a piece of land. There -was fight between them 
on the 22nd November 1924. The opposite . party: lodged a com: . 
plaint-on that day before the Kulpi Police charging the .peti- 
tioner and his men with -rioting and causing grievous. hurt.: 
On. the 25th November, 1924, the petitioner filed a complaint 
before the Deputy Magistrate of Diamond Harbour. charging the 
opposite party with the same offence. The matter was sent tô 
the police for enquiry and it appes that both the cases were 
sent'up by the:police. - - f ka; 

It appears that both the cases were fixed for hearing on the 
26th February. : Oa that date some’ witnesses. were examined in 
the case against “the. petitioner and the case in which the, peti- 
tioner was the complainant was adjourned to the 3rd March The 
learned trial Magistrate i in his explanation submits that the com- 
pláinant i in both cases wanted their cases to'be taken up frst. ` As 
this was ‘physically impossiblé he took up the case against the 
petitioner firstand as he had no time on that” date to take the’ 
petitioner’s case it was adjourned to the 3rd “March.” sOg the’ 
3rd March the ` petitioner ` made several applications one of which’ 
was that the trial of his case might ` be adjourned © till the disposal 
of the case against him. -The application -was rejected by ‘the Sub- 
Divisional Officer., The petitioner. thereupon moved _the District 
Magistrate of a4-Parganas for transfer of both. the, cases. from the: 
file ‘ofthe Sub-Divisional- Officer . and in . the’:alternative for. stay. of:. 
the case in which he was the complainant pending tlfe disposal. of: 
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the‘ case against him.“ The? learned - District - Magistrate over-ruled: 


these ‘objections-and the petitione? obtained this Rule. 

- The first case that has-been placed before -us dealing with this 
point is the casé-of Bachu -Mullak v. Sia Ram Singh (1). “There 
are some very emphatic expressions of opinion by Petheram C. J. 
and the practice of having counter cases tried together’ is strongly’ 
condemned, This decision was not ‘considered as good law by a` 
Bench consisting of three Judges in the case of Queen-Empress v. 
Chandra Bhuiya (a) and it was distinguished or its ‘authority’ 
attempted to be belittled by the fact" that in the case of Bachu’ 
Mullah (1) the learned Judges did not base their decision upon the’ 
opinion there expressed and though the Rule was issued upon’ that’ 
ground it was ultimately discharged. In the case of Queen-Empress: 
v.” Chandra -Bhuiya (2) also though the learned Judges did not . 
accept the dictum in Bachu Mullah’s case (1) they did not. ‘interfere’ 
with the procedure adopted by the trial Court on the ground that“ 
the accused was not prejudiced and that it was a mere irregularity 
which has occasioned no “failure ‘of’ justice.’ These cases may bè 
distinguished because the question arose for consideration in them” 
after the decision of the cases, The question arose for considera- 
tion in them after the conclusion of the cases and the final ordèřs 
passed in-them did not-rest on the conflicting views taken. The 
point has arisen before us with reference to pending cases. In’ 
Garibulla Akanda v, Sadar Akanda (3) the learned Judges were of 
opinion “that two cross cases should not be heard at one and the 

„same time and the-evidence in one should not be taken into con- 
sideration in, the other case. “It does not appear from the report’ 
that the cases above cited were placed before’ their Lordships. In 
Judisthir Gope v. Sheik Samir (4) it was held that: cross cases 
should be tried one after the other. The peculiar’ feature of that 
case was that one of the cases has -already reached the final stage 
whereas very little was done in the other case. In Sheik Bahadur ¥:- 
Nobadali (4) decided by the criminal Bénch dealing with undefended 
cases it was held that counter cases should be tried simultaneously 
and contgmporaneously but should be dealt with wholly separately 
from each other, each on its own Merits and upon facts and 
circumstances appearing therein ; the judgment in two cases being 
pronounced, if possible, after both the trials are over. There is an 
unreported case (Criminal Revision Case No. 662 of rgrg decided 


(1)(1886) I. L. R. 14 Cale. 358. _ (2) (1892) L L. R. 20 Calc. 547. 
(3) (1933) 39 C, L. J. 331. (4) (1922) 27 C. W. N. oo 
(5) ($924) 28 C. W. N. 487, ° 
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by Sanderson C.J. and Duval J. on the 27th August 1919)sin which 
the view expressed in Bachu Mulkah's case (1) was accepted.” In- 
this state of the case-law we feel that there is no authority which is 
absolutely binding upon us. The Code is silent with-regard to the 
procedure to be adopted in such circumstances. It should not 
therefore be laid down as an absolute rule of law that a particular 
course must be adopted. Each case has to be decided according 
to its requirements. In the present case the petitioner wants that 
his case should be taken up after the case against him has been 
decided. He apprehends that as an accused in the case against 
him he cannot be cross-examined but as a complainant he will be 
subjected to cross-examination by his adversary. The law does not 
allow an accused person to be cross-examined and we do not think 
that it will be proper that he should be compelled to place himself 
in the box for éxamination, though not in the capacity of an accused 
person, In the cases that have been decided and to which we 
have referred grievance was made by one of the parties as to simul- 
taneous or separate trial of the cases. In some cases a party want- 
ed that his case should be tried simultaneously with the cross case 
against him and he was willing to take the risk of his being cross- 
examined in his case. The petitioner in this case does not want to 
run, that risk and it is not fair to force a person in the position of 
an accused to throw himself open to cross-examination by the other 
side. Further more in the present case we find that 16 witnesges 
have been examined in the case against him. We think therefore 
that it will serve the ends of justice if we direct that the case 
against. the petitioner “should be, disposed of first and then the j 
petitioner's case if he so wishes, be taken up, and we order 
accordingly. edie | 4 3 
“The Rule is made absolute to this extent. z 
Let the record be sent down at once, 


oh M A Rule made absolute. 
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- * CIVIL RULE. 


Before Sir. Ewart Willian Greaves, Knight, Judge and 
Mr. Justice B. B. Ghose. 
D. D. BARBAR ` 
2. 
I. W. C. DEBENHAM AND ANOTHER,” 


Standard rent, fixing of—Fans and lights, if attached to building—Intention—. 


Calcutta Rent Act (III. B. C. of 1920), section 2 (c)\—‘Premises’. 


Whether electric fans and lights go with and form part of the premises or buil- . 
ding demised, depends on the intention of the parties and on the nature of agrees, 


ment'to be gathered therefrom. 


In the present case it was held that the electric fans and lights attached to the 
part of the building demised and intended to be used with it, to be taken according 


to the intention of the parties, as part of the demised building for the purposes of 
the Calcutta Rent Act and that: it was open to the Rent Controller to fie a 


standard rent: Wells v. Dickinson (1) distinguished. 


Application for Revision by the Petitioner under section 115 
of the Code of Civil Procedure. 


The petitioner took from the opposite party a lease for a period - 
of 2x months from rst September, 1923 with an option of renewal, 
the lower flat of No. 4 Rawdon street at a rental of Rs. 320 per 
month inclusive of taxes and without any other extra charge but: 
excluding the cost of electric current. Subsequently an application’ 
was made to the Rent Controller by the petitioner to fix the stan- 
dard rent of the premises. 


The other facts appear from the judgment òf Greaves, J. 
Babu Suresh Chandra Taluqdar for the Petitioner. 


Messrs H. L. Ganguli, Satindra Nath Mukerjee and Babu 
Saroj Kumar Dutt for the Opposite Party No. 1. 


Babus Hi valal Ganguh, Asita Ranjan Ghose and Profulla 


Chandra Chakraburty for the Opposite Party No. 2. 
e 
The judgments of the Court were as‘ollows : 


Greaves J :—By an agreement in writing contained in two. 
letters dated respectively the 29th and 31st August 1923, the first, 


Civil Rule No. 497 of 1025, against the order’ of Mr. Sarat Chandra 
Banerjee, President of the Tribunal, dated the 26th February, 1925, affirm ing 
that of Babu Be Ganguli, Controller, dated the me August, 1924, 

t) (1923) 28 C. W. N. 774. 
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of which was addressed by the petitigner to the respondent Deben- 

ham and the second by Debenhans to the petitioner, the respondent 

Debenham agreed, to let and the petitioner agreed to take for a 

period of 21 months from, ‘the rst “September 1923 ‘with an option 

of renewal as therein mentioned, ‘the Lower Flat of No. 4 Rawdon 
Street comprising the following accomodation, sitting room with one 
electric fan and lights, three bed rooms with bath rooms each bed 
room with one electric fan and lights also lights in the bath room, 
south verandah’ with ` spacé under stairs with electric lights and 
other accomodation as therein mentioned at. a rental of Rs. 320 
per month inclusive of taxes and without any. other. extra charge 
but , excluding | the cost of electric current. An application was 
subsequently made to the Rent Controller by the petitioner to fix the 
standard rent of the premises and the Rent Controller on the 2oth; 
August 1924 fixed-the standard rent at Rs. 232 per month holding 
that-the fans, electric lights and fittings formed ‘part of the ‘premi- 
ses. | 
< An appeal was preferred against this order to the President of'the 
Tribunal who held that'a standard rent under the Rent’ Act could 

not be made to cover fans, light or any other thing not forming part 
of a building or hut. 

‘He arrived at the same figure as the Rent Controller fot the 
standard rent of the premises exclusive of fans, lights etc, 

_ The decision of the President was based on. thé definition eof 
premises in section 2 (e) of the Calcutta Rent Act and he held ‘that 
the word premises could not cover fans and lights etc, as they. did : 
not from part of the building. 

Against the order of the President of the Tribunal the present 
Rule was obtained on the 24th April, 1925. Premises in- section 2 
(e) of the Calcutta Rent Act are defined as meaning any building ore 
hut let separately for residential, charitable, educational or public 
purposes or for the purposes of a shop or an -office “and by section 


* 15 of the Act the Rent Controller is empowred to certify tig stán- 


derd rent of any premises. 

In Sewell v. Angerstein (IN, Wills, J., held that gasaker formed’ 
part of the free hold. The finding was arrived at in the case of a 
lease which was conveyed “or assigned by the defendant to. the 
plaintiff and included in the copveyance or assignment were the. 
fixtures’ which were held to include the gasalier ae: by 
screws ta the gas. pipes. a. ik 2 

LIR; Smith v. Maclure (2) Pearson Ju held that gas suing, staat 


(Ga) eon 18 L. T.N. Sio. l Aaa a) tassa? 32 W. Re 459" 
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jers and a table lamp screwell to a pipe were fixtures and- that this 
expression included whatever articles were substantially part of the 
house so that they could not ,be removed without depriving the 
building of that which’ was intended to be used with it. 

I cite these authorities not as authorities for showing what are 
or are not fixtures, as what are deemed fixtures in England may 
not be fixtures according to Indian law and vice-versa but as 
showing that it depends on the intention of the parties and on the 
nature of the agreement to be gathered from the same whether 
such findings as fans and lights are intended to go with and to 
form part of the premises or building demised. 

I think that in the present case the fans and lights which were 
attached to the part of the building demised and which were intend- 
ed to be used with it must be taken according to the intention of 
the parties to be part of the demised building for the purposes of 
the Rent Act and that it was open to the Rent Controller to fix a 
standard rent which comprised these. 

The case of Wells v. Dickinson (1) to which we were referred 
‘has in my opinion no bearing on the present case. In that case a 
furnished flat was demised and it was held that although the Rent 
Controller had jurisdiction under the Act to fix a rent for the pre- 
mises apart from the furniture he had no jurisdiction to fix a stand- 
ard rent which incl uded the furniture. i 

“ That case is distin guishable as clearly the furniture could by no 
stretch of imagination bave been intended to form part of the 
building for the purposes of the letting whereas in the present case 
the fans and lights which were attached to the building formed part 
of the building for the purposes of the demise according to the 
true intention of. the parties as indicated in the agreement. I would 


“make the Rule absolute with costs 5 gold mohurs. The matter will 


now go back to the President of the Tribunal in order that-he 
may consider what is the standard rent of the premises sisan 
the fans and lights. 

B. B. Ghose J: I agree. 
ATM” Rule made absolute, 


(1) (1923) 28 C. W.. N. 774: 
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g Before Sis Hugh Walmsley, Knight, Judge, and 
Mr. Justice "Mukerji. : 
“DWIJENDRA NATH MALLIC AND ANOTHER. 
i - D 
© GOPIRAM GOBINDARAM.* 


Bortgage bond—Consideration—C ontract Act (IX of 1872), section 23 I. (h)— 
: Agreement, effect of —~Public policy— Not taking the administration of law 


{Won XLil 


out ofthe hands of Fudges—Stifiing criminal prosecution—Non-compound- 


able offence—Registration—Bond given by debtor and third party. 


. The first defendant, who was the servant of the plaintiff firm, misappropriated 


Rs. 30000 of the firm money. The Commirrioner of Police prosecuted him for 
the offence. On the intercession of the friends of the defendant, it was arrange’- 


that the plaintiff firm would agree to the prosecution being given up, if they 


received Rs ts000 in cash and a mortgage for asum of Rs. 5000, 


The firm 


laid all the facts before the Police and left it to the Commissioner of Police to 


decide whether the case should go on or not, and it was his decision that in the 
circumstances the charge might be withdrawn. The plaintiffs then obtained 


from .the defendant Rs. 15000 and a mortgage bond for Rs. 5000 executed by 


defendant No. 1 and his brother, defendant No. 2: 


Held, that the agreement embodied in the mortgage deed was ‘enforceable. 


That the consideration for mortgage was valid and was not contrary to 
public policy within the meaning of section 23 of the Contract Act, as the 


plaintiffs did not render the criminal proceeding abortive. 


That the plaintiffs did not act improperly in entering into the arrangement, 


as they brought the whole matter to the notice of the authorities responsible for ` 
the conduct of the prosecution and left it to them to decide whether they should 


proceed or not. 


That both the defendants were liable under the mortgage deed. 


Per Mukerji $+ The general head of public policy covers a wide range of 
subjects and the doctrine of public policy is one which must always be applied 
eith cation. At the same time, ette doctrine may legitimately be invoked if 


the real object of the agreement is to interfere with the course of jusffce. 


An agreement to stifle a prosecution is distinguishable from -the lawful- com- 


pounding of a compoundable offence. If the offence is not compoundeblegunder 
the law, a compounding of it is illefal and opposed to public policy. It the effect 


ofan agreement is to take the administration of the law out of the hands of the 


Judges and put it into the hands of a prjvate individual ‘to determine what is to 


be done in the particular case, it is opposed to public policy: Colline v, 


“Appeal from Original Decree No. 57 of 1924, against the decree of Babu 
Atul Chagdra Banerjee, Subordinate Judge, and Court, of Howrah, dated the 21st 


December, t923- e 
e 


-Vòts XLI] HION COURT... 
Blaptern “(1) and other cases. @n the other hand there is nothing to prevent 
a creditor from toking a security by a threat of criminal proceedings, so long as 
there is no agreement not to prosecute: Woner v. Sadler (2). 


“There is a géod deal of differefice between the motive for the act and the 
consideration or object of the agreement, 


Mlustration {h) to section 23 of the Contract Act, though not exhaustive, but 
only illustrative of the section, gives only a very gross and extreme instance. 


The registration of the mortgage deed by whatever means it was effected, 
could not affect the character of the agreement which was already complete and 
the registration would give effect to the document from the date of its execution. 


The question of validity of the document is not affected so long as the registration . 


is not held to have been without jurisdiction. 


Where a bona fide debt exists and where the transactions between the parties 
involve a civil liability as well as a criminal act, a bond given by the debtor 
and a third party as security for the debt is not void under section 23 of the 
Contract Act: Yai Kumar v. Gauri Nath (4). 


Appeal by the Defendants, 
Suit on mortgage. 
The material facts appear from the judgment. 


Babus Rupendra Kumar Mitter and Pashupati Ghose tor the 
Appellants, 


Sir B. C. Mitter and Babu Jagat Chandra Bose for the Rese 
Pandeni 
C, A. V. 
The judgments of the Court were as follows : 


Walmsley J :—This appeal is preferred by the defendants, 
and the question that it raises is whether the agreement on which 
the suit is based was opposed to public policy. 

_ The first defendant Dwijendra was employed by the plaintiff firm, 
and on March 3,1919 he was sent to the Bank to cash a cheque for 
30,000 Rs. He cashed the cheque and then went to the police with 
the story that the money had been stolen from him. This story wase 
found to be untrue and he was arrested. Friends of the family went 
to a solicitor Mr. Akhoy Kumar Bose, and through bis- efforts it 
was avrariged that the plaintiff firm would agree to the prosecution 
being given up, if they received 1 5009 Rs, in cash and a mort- 
gage fora sum of 5000 Rs. This mortgage was executed by Dwijen- 
drg and his brother Rajendra and’ it is the document” upon which 
the suit is ebased. The plaintiffs on their side carried out the 
terigs of the arrangement : they signed a petition to the Commis- 


(1) (1767) 1 Sp L. C. arth Ed. 369. (2) (1882) 109. B: D. Sea C. A. 
(1) (1906) L L. R. 28 AN, 718. e ; 


Civit. 


LAES 
nd 


May, 15. 


91 


_Dwijendea 


LA 
Gopiram. 


Civit: 
1975. 
“Dwijendra 
4 hd 
-Gopiram. 
Walmsley F. 


THE CALGDTTA LAW JOURNAL, Vor XLII. 


‘sioner of Police asking that the prosecution should not be” confin- 
wed andthe Commissioner gave’ his - consent: The Presidency 
Magistrate afterwards wrote ‘ file’ on the petition : whether he 
passed‘a formal order of discharge or not; we do ‘not -know, but 
I do not think it is of any importance. i 

None of these facts has been challenged before us, and the 
arguments have been confined to legal points. It is urged that the 
consideration of the agreement was unlawful as offending against 
the principle laid down in section 23 of the Contract Act. A 
second argument was that the plaintiffs cannot fall back upon the 
debt, but that fargument need not be considered because Sir 
Binode Chandra Mitter for the respondents said that he had no 
intention of doing so. A third argument is that at any rate the 
‘second defendant cannot be held liable, 

The first argument, shortly stated, is that the agreement was 
one for stifling a prosecution. If that is a correct description of it, 
then it cannot be enforced, but the learned Judge has found to the 
contrary and has given his reasons for his conclusions. 

The statute law of this country on the subject is to be found 
in section 23 of the Contract ‘Act. ‘It is as follows: ‘' The 
consideration or object of an agreement is lawful unless * -* * 
the Court regards it as immoral .or opposed to public policy.” 
* # * © jjlustration (h) “A promises B to drop a prosecution 
‘which he has instituted against B for robbery, and B promises to 
restore the value of the things taken. The agreement is void, as its 
object is unlawful” The illustration unfortunately does not , 
throw much light ona difficult matter. Pi 

In the present instance there is no room for the suggestion that 
the plaintiffs are making ‘a trade of a felony’. On the contrary they 
assented to such generous terms that the defence set up by the- 
appellants wears a most repulsive appearance. If however the 

e agreement was contrary to public policy as explained in the Con- 
tract Act and in English deci8ions then we shall have so alterna- 
tite but to dismiss the suit, however repugnant to our feelings such 
a. courso may be. ‘i 

The offence with which défendant Deijendea Was Sie rged was 
not compoundable under thé provisions of the Criminal Procedure 
Code, and if the negotiations are tobe regarded asa composi- 
tion of such a non-compoundable offence then the conclusion 
must be that the object of the agreement was contrary to Public 
policy., It is necessary therefore to see what the arrangement ‘was. 
Tt is fully described by Mr. Bose, the Solicitor, amd he gays that 
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so far from pressure coming from the plaintiffs it was brought 
about at the request and entreatifs of the defendants. In cross- 
examination he speaks about the case being withdrawn, and about 
the plaintiffs agreeing to drop the proceedings, but we must look 
at what the plaintiffs actually did to determine whether those 
expressions are correct, 

The first thing they did was to write a letter or petition to the 
Deputy Commissioner: it was returned and another petition 
was written addressed to the Commissioner of Police. The plain- 
tiffs had the assistance of the Public Prosecutor Rai Bahadur 
Tarak Nath Sadhu who was conducting the prosecution, and of 
their own attorneys in preparing these petitions. The terms of the 
two petitions are substantially the same: the plaintiffs said that 
they could not afford to loose the whole sum, and that it was to 
their advantage to get a portion, and they hoped that permission 
would be given for the case to be withdrawn. ‘The plaintiffs did 
nothing further. It was the defendants who engaged Mr. Pugh a 
solicitor to go to the Commissioner and urge him to allow the case 
to be withdrawn. He was successful, and the Commissioner 
wrote “ No objection to withdrawal of the case” and the Magis- 
trate wrote “ file”, after which no further steps were taken in con- 
nection with the prosecution. : 

It is to be noted that the plaintiffs did not at any stage abate 
any part of their charge against the accused, and they did not sug- 
gest that they would withhold their evidence if the case- proceeded. 

. They laid all the facts before the Police and left it to the Commis- 
sioner of Police to decide whether the case should go on or not, 
and it was his decision that in the circumstances the charge 
might be withdrawn. I cannot find in the conduct of the 

* plaintiffs any reason for supposing that if the Commissioner's 
decision had been different, the plaintiffs would have rendered the 
criminal proceedings abortive, 

On this statement of the facts it must be allowed that the case 
.comes very near the line, but on the whole I think that, whether 
we use thé rhetorical expression of stifling a prosecution or the 
more homely words of the Contract Ac?, the action of the plaintiffs 
ought not to be regarded as contrary’ to public policy, because 
they did not take the administration of justice out of the hands 
of the authorities and themselves determine what should be 
done, j 

The first ground taken by the appellants fails. 4 

There rematns the third ground, namely that the second defen- 
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dant, Rajendra is not liable. In his c%se itis said that there was 
no consideration. That seems a strange argument for any brother, - 
perhaps I should say particularly foy any Hindu brother, to put 
awati, and I regard the consideration as real and ample. 

- ` My conclusion is that the appeal should be dismissed with- 
costs. i 

Mukerji J: The defendant No. r was a servant in the plaine 
tiff firm. On the 3rd March 1919, the plaintiff firm handed over to 
the defendant No. 1 two cheques, one for Rs. 30,000 to be cashed 
at the International Banking Corporation, and the other a ĉrossed 
cheque for Rs. 7384-9-9 p. to be paid inthe same Bank, The 
defentant No, 1 cashed the cheque for Rs. 30,000 but did not pay 
iti the other cheque for Rs. 7384-9'9 p. He then telephoned’ to 
the plaintiff firm that the money had been lost, and at about 4 45 
p.m. appeared at the Police Station and gave an information’ to 
the effect that 30 G. C. Notes for Rs. 1000 each, one Chalan Becok, 
and the cheque for Rs. 7384-9 9 p. had been ‘stolen from his right 
shirt pocket. Thereupon he was arrested by the Police on suspi- 
cion, Immediately after the plaintiff's man arrived at the Police 
Station and laid a charge of criminal breach of trust against the 
defendant No 1. The police took up the investigation in the- 
course of which the defendant No. r was let out on bail. He was 
eventually sent up for trial before the Chief Presidency Magistrate 
of Calcutta. 

On the 7th March 1919 the defendant No. 2 brother of the 
defendant No. i, arrived from Jhargram where he had been from . 
before. On the t4th March rg1g the two brothers and some other 
persons saw an attorney Mr. A. C. Bose and took his advice. The 
attorney advised them that there was no defence, and that the case 
would in all probability end in a conviction. The brothers then” 
requested tbe attorney to bring about a settlement. The attorney 

esent for the plaintiffs. After (Some conferences an agreement was 
reached. : ne 
“The settlement, as far as it can be ascertained from the evi- 
cence was in this form’; The plaintiffs were to give up Ba. IQ 000 
out of their claim and accept Rs, 15000 in cash and a mortgage 
executed by the defendants Nos. 1 and 2 securing the balance of 
Rs. 5000. The money would remain with a third party, one Manik 
Chand. The plaintiffs would then apply for withdrayal of the 
criminal proceedings and after they were withdrawn, would get the 
money And the mortgage bond. On the aoth March 1919 a mort- 
gage bond was duly execyted by the two- brothers, for a sum of 
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Rs, 5006 hypothecating théig 2-7th. shares in their joint family 
properties. 7 
On the rst April 1919 a petition signed by the informant on 
behalf of the plaintiffs was put in before the Deputy Commissioner 
on whose order the defendant No. had been sentup for trial. The 
petition was in these words :—‘‘ The complainants having recently 
suffered heavy loss owing to the fall in the piece goods market -and 
not being in a position to give up such an amount in their present 
state and the relation of the accused Dwijendra Nath Mallik hav- 
ing promised without prejudice to the pending criminal proceed- 
ings to make good a substantial portion of the loss of the com- 
plainant’s firm, if the criminal case aforesaid now pending be 
withdrawn and all terms having been settled, complainant prays 
that the aforesaid criminal case be withdrawn-” Nothing much 
came out of this petition, presumably because the Deputy Com- 
missioner could not interfere in the matter, the case having already 
gone before the Court. On the 16th April 1919, a petition purport- 
ing to have been filed on behalf of the complainant was filed before 
the Chief Presidency Magistrate. It stated that the accused 
(meaning the defendant No. 1) had approached complainant and 
offered to make good as far as possible, the loss suffered by him, 
without prejudice to the case, that the financial condition of the 
firm would not allow them to refuse -the offer and that 
unter the circumstances the complainant did not wish 
to proceed with the charge against the accused. The prayer 
.Was that the accused might be discharged, if necessary with the 
permission of the Court. The Chief Presidency Magistrate forward- 
ed the petition to the Commissioner of Police with the remark “To 
Commissioner of Police for favour of disposal.” The latter 
reported that he had no objection to the withdrawal of the case 
and the Chief Presidency Magistrate on the sth May tgrg passed 
the order ‘file’ on the petition. Some’ days later the sum of 
Rs. rsocoewhich was held by Manik Chand as aforesaid was 
received by the plaintiff firm. Thereafter, as is usual in such case, 
the two defendants were not very anxious to register the mortgage 
deed. Consequently, it appears, a lette? was written to them by the 
plaintiffs’ solicitor Mr. M. N. Sen calling upon them to register 
the document and intimating to them that if they failed to do so 
he ‘ould present the mortgage at the Registry office and apply 
for warrant for a compulsory registration. The letter also contained 
a thréat that in case of such failure the plaintiff's firm would also 
withdraw the petition which they had filed in Court for withdrawal 
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of the case, It was also stated inéhe letter that a copy°of it was 
being sent to Rai Bahadur Tar&k Nath Sadhu for his information. 
This gentleman, it should be stated, was the Public Prosecutor 
of: Calcutta. Thereafter on the xst May, 1919 the document 
was registered both the defendants admitting execution 
thereof. S 

On the 15th July 1922 the suit was filed for enforcement of the 
mortgage. The Court below decreed the suit, and hence the 
present appeal. 

At the hearing of the appeal the facts alleged on behalf of the 
plaintiffs were mostly not disputed. It was no longer disputed that 
the information of theft was false or that the defendants approached 
Mr. A. C. Bose and on his advice sought his assistance to get a 
settlement effected with a view to have the case withdrawn. It was 
.no longer asserted that Rs. 15,000 had not been paid by the defend- 
ants as alleged on behalf of the plaintiffs. Nor was it disputed that 
the mortgage bond was duly attested in accordance with the provie 
sions of the law. The findings of the Court below to the effect that 
the defendant No. r did actually commit the offence in respect of 
the sum of Rs. 30,000 and that Rs 15,000 was paid back in some 
of the identical notes that had been misappropriated were not 
challenged. In fairness to the learned vakil for the appellant, 
however, it should be said, that in the face of the evidence.on the 
record it is hardly possible to dispute or challenge any of the 
aforesaid facts or findings. 

The appellants’ arguments give rise to three questions :— . 
First, as to whether the agreement embodied in, the deed is 
enforcible in view of the provisions of section 23 of the Indian 
Contract Act; Second, as to whether the contract was vitiated 
for want of free consent ; and Third, whether it may be enforced 
as against the defendant No. 2 as evidently he was not a party 


e t0 the offence and there was no liability on him for which he 


need have executed the morfgage. i 


“ In order to deal with the first question, the nature of the agree- 
ment has first of all to be ascertained with precision. ° sAs J have 
stated, it was to the effect tat the plaintiffs were willing to accept 
Rs. 15,000 in cash and a mortgage from defendants Nos. x and 2. 
for Rs. gooo in satisfaction of their claim for Rs. 30,000. The 
defendants Nos. x and 2 were willing that the plaintiffs should fave 
what:they wanted but not ifthe criminal proceedings against the 
defendant No. 1 were not withdrawn and the plaintiffs in their “turn 
Were: willing to abandop the prosecution if they got the cash and” 
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the. bond, To give-effect to this intention Rs, 15,000 was kept with. Cgi 
a, „tbird. :party,, the bond though , executed remained . „unregistered, 85 
the. plaintiffs put in the two. petitions referred to. above, the, defend.. Dy iio Sad ya, 
ants engaged cqunsel to explains matters. to the Commissioner of, eS 
Police and eventually got the necessary permission from him which Gopi pik 
practically ended the prosecution, and it was ‘only after the proceed- Mukerji, T 
ings had been ‘filed’ that the plaintiffs received the money and the i 
defendants got the deed registered. 7 


The appellants’ contention is that the agreement is void as the 
consideration or object of the agreement is opposed to public 
policy, and that it was in effect an agreement to stifle a prosecution. 
The general head of public policy covers a wide range of subjects 
and the doctrine of public policy is one which must always be 
applied with caution. At the same time, the doctrine may legiti- 
mately be invoked if the real object of the agreement is to inter- 
fere with the course of justice. An agreement to stifle a prose- 
cution is of course distinguishable from the lawful compounding. 
of a compoundable offence. If the offence is not compoundable 
under the law, a compounding of it must be held to be illegal and. 
opposed to public policy. If the effect of an agreement is to take. 
the administration of the law out of the hands of the Judges and. 
put it into the hands of a private individual to determine what is 
to be done in the particular case it is opposed to public policy : a 
Collins v, Blaniern (1) ; Kier v. Leeman (2); Willams v. Bayley (3), 
On thé other hand there is nothing to prevent a creditor from 
taking a security from his debtor for the payment of a debt due. ad 
‘to him, even if the debtor is induced to give the security by a 
threat of crinhinal proceedings, so long as there is no agreement 
not to prosecute: Flower v. Sadler (4). 

The respondent’s contention is that the prosecution was not. 
in the hands of the plaintiffs, but in the hands of the police and the 
public prosecutor was in charge of it, and that the . Plaintiff did , 
not institute it, there was no agreemeng to withdraw the case and * è 
in fact no withdrawal thereof, the only order proved in the casg : 
being one of ‘file’; and it is urged that for these reasons the case = 
is not sovered by illustration (h) to section 23. 

Now, I am prepared to concede that the defendants would not 
have parted with the sum of Rs. 15000 or completed the execution 
of thg bond for Rs. 5000 unless and until the criminal case against ` 
the defendant No. 7 was withdrawo, but I am not at all sure that 


t 


(1)%1767) 1 Sm. L. C, 11th Ed. 369. . , (2) (1846) 9 Q. B. Ex. Ch. 71. e 
(3) (1866) L. R. J H. L. 200. (4) (1882) 10 Q. B. D. 572 4 A. È 
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the ` consideration or object of the agreement was the withdrawal 
of: ‘the: said’ case, The motive fer the execution of the bond and 
the ‘payment of the money was the withdrawal ; but there is a good 
deal of difference ‘between the motiv for the act and’ the consider- 
ation or object of the agreement. It is necessary to keep this dis- 
tinction in view all the more in acase where there is a civil 
liability already existing whichis discharged or remitted by the 
agreement. Even if all the principles of English Common law 
relating to agreements for stifling prosecution be held to be appli- 
cable to all kinds of non-compoundable offences in this country—a 
quéstion about which I entertain some doubt in view of the fact 
that ‘the offence of criminal breach of trust though declared non- 
compoundable by law is very often treated by the Courts as other- 
wise,—then if the principle of the doctrine be that “you shall not 
make a trade of felony” (Per Lord Westbury in Willams v. 
Bayley (1) ); then it is difficult to see how the plaintiffs can be said 
to have acted improperly in entering into the arrangement to get 
what they were justly entitled to orrather much less than what 
they were so entitled, when they brought the whole matter to the 
notice of the authorities responsible for the conduct of the prose- 
cution and left it to them to decide whether they should proceed 
or not, My learned brother does not find any thing culpable or 
wrong in the conduct on the part of the plaintiffs and what they 
did does not also offend against my sense of fairness and propriety. 
Illustration (b) though not exhaustive, but only illustrative of the 
section, gives only a very gross and extreme instance. lam there- 
fore not prepared to say that upon the peculiar facts sof the present : 
case the contract between the parties was one opposed to public 
policy or that in any way tended to prejudice the state or hamper 
the administration of justice. A 
As regards the second ground, namely, whether the contract is 


vitiated for want of free consent, there is scarcely any material 
e 


which may bring the case within any of the, clauses „of section 
14 of the Contract Act. The parties had ample independent 
advice and it seems that the defendants not only did all that was 
necessary to be done willingly and out of their own accor but 
also on their own initiative. ° I attach no importance of the letter 
of Mr. M. N. Sen referred to abave because the threat contained 
therein was merely for compelling the registration of the bond 
and as the registration thereof could be “enforced by other means 
as well, ‘The registration of the document by whatever- means it 


(1) (1866) L. R. 1 H. Le go (220). e 
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was, effected could not affect ethe character of the agreement which 
was already complete and the fegistration would give effect to the 
document from. the. date of its execution, The question of validity 
of the document is not affected so long as the registration is not 
held to have been without jurisdiction. 

. The appellant’s last contention has not much substance. If the 
agreement was a valid one, and the appellant No. 2 voluntarily 


offered to join in the bond with his brother in whom he was interes-. 


ted, it must be presumed that there was a lawful consideration for 
the transaction, In the case of Kessowji v- Husjivan (1), it was 
held that a guarantee for the payment to creditors of debts due to 
them in consideration of the creditors abstaining from taking cri- 
minal proceedings is void, as being against public policy ; but a man 


to whom a civil debt is due may take securities for that debt from ` 


his debtor, even though the debt arises out of a criminal offence 


and he threatens to prosecute for that offence, provided he does 


not, in consideration of such security, agree not to prosecute, but 
he must not by stifling a prosecution obtain a guarantee from third 
parties. This principle, has been followed in the case of Jaf Kumar 
v. Gauri Nath (2) where it has been held that where a dona fide debt 


exists and where the transactions between the parties involve a civil. 
liability as well as possibly a criminal act, a promissory note. given. 


by the debtor and a tbird party as security for the debt is not 
void under section 23 of the Contract Act. 

For these reasons in my judgment the decision of the Court 
. below is correct and the appeal must be dismissed with costs. 


A. TM, Appeal dismissed, 


(1) (1887) 1. L, R. 11 Bom.5566. (2) (1906) I. L. R. 28 All, 718. 
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Before Mr. Justice Sukrawardy, ‘and Mr. Justice Duval. + 


PRIYA NATH CHATTRRJEE AND ANOTHER 
D. 


LASKHMI NARAYAN BHATTACHARJEE AND ANOTHER." 


Trust—Trustee and stranger purchasing in execution — Inadequate price— 
Invalidity of purchase of one owing to some original relation with property— 
Title of other purchaser, if affected—FPartial setting aside of execution sale— 
Presumption of share. | 


A trustee is not absolutely debarred from buying his cestui gue trust’s property 
but the Court will look on such sale with the greatest. suspicion and if there is 
the slightest doubt about its genuineness, it will set it aside. 


. Per Suhrawardy, F: Itis a violation of the princple of estoppel and equity 
to allow a trustee to raise a question as to the validity of a trust deed constituting 
him a trustee in law, for the first time in second appeal, after he has taken 
possession of the properties as trustee and dealt with them in the capacity of a 
trustee. 


A ruling should be construed on the facts on which it is founded. 


Per Curiam: On the 18th September 1896 and tst July 1899 one S, huse 
band and father of the plaintiffs, borrowed certain sums on notes of hand from 
defendants Nos. 1 and 2. On the sth: December, t902, S and his co-sharers 
including defendant No. 2 executed a deed of trust in favour of two co-sharers, 
one of whom was defendant No. 1. Under the deed, the trustees took upon them- 
selves the charge of all necessary duties for the management and protection of 
the joint estate In 1903, S died leaving a widow, plaintiff No. 2, dnd his son 
plaintiff No. 1. On the 3rd April, 1904, the defendants Nos. 1 and 2 sued the son 
of S on the hand notes and on the 23rd August obtained a decree against him as 
representing the estate of S. This decree was subsequently executed and S’s 
share in the property was sold in auction and purchased by defendants Nos. 1 and 
2ata very inadéquate price. At the time of sale, defendant No. 1 was the” 
trustee of the estate and defendant No. 2 was not the trustee at all. The 
present suit was brought on the tath September, 1918 by the plaintiffs for sett- 


ing aside the decree and the sale im execution thereof as fraudulently obtained 


and for recovery of, or in the alternative, for confirmation of possession of the 
. 
property in suit. It was found that the decree and sale were not vitiated by 
e 


fraud and were regular in al] respects : . . 


. 
Held, that in consideration of the fiduciary relation existing between the pare 
ties and of the fact that the properties were sold at an inadequate price, the 
purchase by defendant No. 1 could not stand, and the sale of the property to him 


e 
tAppeal from Appellate Decree No. 2560 of f922, against the d&ree of K, C. 
Nag Esq, 4th Additional District Judge of 24, Pergannahs, dated the 31st,May, 
1932, affirming that of Babu Durga Prosad Ghosh, Officiating Subordinate Judge 
_ st Court of 24.Pergannahs, dated the 22nd December, 1919+ 4 
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was inoperative, ineffectual and unewforceable against the plaintiffs to the extent 
of his share. s 


That the purchase by defendant No. 2 was not affected by reason of the 
incapacity of his co-purchaser, and should prevail. 
That as the shares of the purchasers were not defined, it might be presumed 
that they had one-half share each. 
Appeal by the defendants. 
Suit for recovery of possession. 
The material facts appear from the judgment. 


Messrs Mahendra Nath Ray, Sarat Chandra Mukherjee and 
Gopal Chandra Chakravartiand Babi Indu Bhusan Mukherjee 
for the Appellants. 


Mr Ram Chunder Mozsumdar and Babu Rupendra Kumar 
Mitter for the Respondents. 
The judgment of the Court were as follows : 


Suhrawardy, J: The facts upon which the present suit 
was brought by the plainuff respondents are these; On the 18th 
September 1896 and rst July 1899 one Sashi Bhusan Bhattacharji 
husband and father of the plaintiffs borrowed certain sums on 
notes of hand from defendants No. r and 2. On the sth 
December rgoz Sashi Bhusan Bhattacharji and his co-shares includ- 
ing defendant No. 2 executed a deed of trust in favour of two co- 
sharers one of whom was defendant No. 1 Priya Nath Chatterji. 
Under the deed the trustees took upon themselves the charge of all 

necessary duties for the management’ and protection of the joint 
estate. In December 1903 Sashi Bhusan died leaving a widow 
plaintiff No. 2 and two sons plaintiffNo 1 and one Haladhar 
‘subsequently died childless leaving his mother the second plaintiff 
as heir. On the 3rd April 1904 the defendants Nos. r and 2 sued 
the two sons of Sashi Bhusan on the hand notes and on the a3rd 


August obgained a decree against them “as represénting the estate of ° 


Sashi Bhusan for Rs. 4348. This decree was subsequently execited 
and Sashi, Bhusan’s share in the preperty described in the schedules 
Ka and Kha of the plaint were sold ine auction and purchased by 
defendants Nos. 1 and 2 (aypellants) for Rs, 1200, -On the 3rst 
March 1905 an application made by plaintiff No. 1 and Haladhar 
under sections 244 and 311 of the Code of 1882 was dismissed. 
The present suit was brought on the rath September 1918 by the 
plaintiffs for setting aside the decree and the sale in execution 
thereof as fraudelently obtained and for tocovery of, or in the alter- 
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«Civit. ‘native, for confirmation of possession wf the property in sutt, Both 
agen: the Courts below have agreed in Mecreeing the plaintiffs’ suit and 
“Piya “getting aside the decree and the execution sale held on the r8th 
ee of December 1904, not on the ground that the sale ‘was bad under 
“Lakshmi. -the Code of Civil Procedure but on the ground that defendant No. 


Sukrawardy. J. 1 being a trustee was not competent to purchase the property. The 
os. learned Additional District Judge on appeal found that defendant 
No. 2 never acted as trustee to the properties in question, But 
relying on a certain decision of their Lordships of the Privy Coun- 
cil the learned Judge held that the entire sale was bad and ought 
to be set aside. 

The defendants Nos. rand 2 have appealed and on their 
behalf several points have been taken. It is first contended that 
‘the trust-deed of 1902 did not create such a valid trust as to cons- 
titute defendant No. 1 a trustee in law and make the purchase by 
him invalid. This point was not taken in any of the Courts below 

a and we do not think that we should allow the appellants to raise 
Pi it for the first time in this Court. It is a violation of the fundamen- 
‘tal principle of estoppel and equity to allow the trustee to raise it 
after he has taken possession of the properties as trustee and dealt 

with them in the capacity of a trustee. 


The next point taken is that the purchase by defendant No. 
1 is not necessarily illegal as he was charged with the management h 

of the properties only and was nota trustee for sale. The law ‘on 

~ -this point is hardly open to controversy due to the decisions of the 
„English Courts and of the Privy Council. In. the case of Manohor- 

i Mookerjee v. Raja Peary Mohan Mookerjee (1) itis obsérved : “ It is 

„equally well settled that a trustee for other purposes than for sale 

cannot purchase the property where the purchase would conflict 

with his duty respecting it or his position in regard to it ; but in this 

-class of cases there is no absolute rule against his purchasing the 

° e trust property from his cestuj que trust, although Courts of equity 

l always regard such transactions with the utmost jealousy and will 
not hesitate to set them aside if their fairness is not conclusively 
established” This case of Manohar Mookerjee 9. Rhja ePeary 
Mohan Mookerjee was taken to the Privy Council (2) and their 
Lordships in affirming the judgment of this Court remarked thus 
“A trustee far sale cannot purchase ; ; he cannot purchase beqause 
the same person cannot be both. vendor and purchaser ; he who 


k . <. (1) t919) 30 C. Le J. 177: 
(2) (1921) 1. L» R. 48 Cac, 1019; 34 C. L. J. 86, 
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acts for'another cannot alsoeact for himself. But even if he be 
not a trustee for sale, if in any cApacity he is trustee of the estate, 
although his incapacity to buy is not absolute and is subject to 
different limitations it is equally well settled.” In the present case 
the finding of fact of the Courts below is that the property was pur- 
chased at a wholly inadequate price.: In consideration of the fidu- 
ciary relation existing between the parties and of the fact that the 
properties were sold at such an inadequate price and the other 
circumstances I think that the decision of the Courts below with 
regard to the purchase by the defendant No. r is correct and must 
be upheld. 

It is argued inthe third place that assuming that the sale of 
the trust property was bad it did not affect property No. 4 of the 
plaint inasmuch ‘as it was not included in the trust properties and 
covered by the trust deed of 1904. The learned Judge has found 
that property No. 4 described in schedule Kha was taken posses- 
sion of by defendant No. 1 as a trust property who dealt with it 
and managed it as such and had complete control over it for that 
purpose. On this finding the defendant must -be taken to bea 
trustee appointed by consent or conduct of the party or as a trustee 
de son tort. In any view his. possession with regard to this pro- 
` perty was not in any way different from that in respect of the other 
property. 

It is next argued that if the sale is to be set aside and the pro- 
perties restored to the plaintiffs such restoration must take place on 
terms on equitable grounds, namely, that the plaintiffs should be 
held bound’ to pay the defendants the full amount of the decree, 
now that the defendant's claim under the decree has been exting- 
quished by lapse of time. On this point also the appellants 
should not succeed. It was nota transaction between parties one 
of whom: was an honest patty as a bona fide transferees for value 
without notice. The defendant No, 1 while holding the position 
of a trustte brought the property to sale and purchased it ‘at an 
inadequate price. On these facts no equity can arise in favouf of 
‘the glefandant No. 1 and the principle that one who seeks equity 
must do equity does not apply. TheTourts below have, however, 
decreed that the plaintiffs will “pay to the defendants the amount 
for which-the property was sold before they can recover possession 
of it. à e 

„The “last question raised by the appellants requires more 
detailed consideration. Itis maintained on behalf of defendant 
No. 2 that théugh the purchase of defandant No. 1 was bad ig 
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: law the purchase. by defendant No. 6.who was a joint” decree- 
holder with defendant No. 1 shold not be held illegal: by the 
defect in the purchase by the other a defendant and should not be 

-set aside. The Courts below have taken the view that the entire 
sale ought to be set aside. The learned Judge on appeal observes 
as follows :—‘* The trustee whether he be a trustee for sale or for 
other purposes cannot purchase the trust property ; and the pure 
chase by him jointly with another person unconnected with the 
trust is liable to be set aside at the instance of the cestu? gue trust.” 
For his reasoning he relied on the decision of the Judicial Com- 
mittee in the case of Dhonender Chunder Mookerjee v. Mutty Lall 
Mookerjee (x). Uf their Lordships of the Judicial Committee have 
laid down the law in that case as formulated by the learned Judge, 
his decision should be upheld. But ona close examination of the 
case it would appear that their Lordships did not intend to lay 
‘down any such broad proposition. It is hardly necessary to remark 
that a ruling should be construed on the facts on which it is found- 
ed. Inthe case of Dhonender Chunder Mookerjee v. Muity Lall 
‘Mcokerjee (1) the facts were that one Shumbhoo Chunder Mookerjee 
died leaving five sons as executors and residuary legatees. After 
his death a posthumous son was born of the name of Sreeman 


- Chunder. One of the sons of Shambhoo Chunder, namely Harish 


Chunder subsequently died leaving a will under which he appoint- 
ed his eldest brother Juggut Chunder and second brother Mohesħ 
Chunder as his executors. Juggut did not join in obtaining pro- 
bate and subsequently renounced executorship and Mohesh . 
remained the sole exécutor under Harish’ Chunder’s will. Juggut, 
‘the eldest son, as executor of his father’s estate brought a suit and 
obtained a decree against his father’s brother for a sum. of 
Rs. 170,000. Thereafter Mohesh as executor of Harish's estate sold 
to Juggat Chunder the one-sixth interest of Harish in the decre- 
al amount fora sum of Rs. 5o00. The purchase was made in the 
name of Juggat but for the benefit of Juggat himself andeSreeman 
Chtinder. On these facts their Lordships held that the purchase 
by. Juggat, as he was a trustee of Shambhoo’s estate to which one- 


- sixth share of Harish belonged, was illegal and should be set aside. 


But it was argued before their Lordships that as Sreeman Chunder 
was only a party to the purchase through Juggat the puschase by 
him was not affected by any defect in Juggat’s title. In dealing 
with this question their Lordships made the following observations: 
. But if,Juggut Chunder, holding the decree in a fiduciary positfon, 


(1) (1874) L. R. 2, 1. A. 1%; 14 Beng. L. R, 276, s 
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could ndt purchase it for himself, could Sreeman Chunder employ 
Juggut Chunder, who held the decree’ in a fiduciary position, to 
purchase that decree for the benefit of himself and Sreeman Chun- 
der jointly ? It appears to their Lordships that the‘same objection 
would apply to Juggut Chunder’s purchasing for himself and Sree- 
man jointly as there would be to his purchasing for himself alone. 
One of the reasons for setting aside transactions such as this is 


that the purchaser is presumed, from his position, to haye better: 


means than the vendor has of ascertaining the value of the pro- 


perty purchased. Well, then, if a person, knowing that another holds. 
a fiduciary position and has a better knowledge of the value than. 


the vendor, employs that person to purchase for him and the 
trustee purchases secretly in his own name’ for the benefit of that 
other, it appears to their Lordships that the sale is equally invalid 
against the person for whose benefit it is purchased by- the trustee 
as it would be agsinst the trustee himself; therefore it was not 
necessary in this suit to file a bill to set aside the sale merely as to 
half the estate as against Juggat Chunder, and to allow it to stand 


for the benefit of Sreeman Chunder.” The ground upon which. 


this pronouncement was made is that when purchase is made 
through a trustee or in the name of a trustee, though for the bene- 


fit of a third person, it is as bad as the purchase by the trustee- 


himself because the rule of law which makes the purchase by the 
trastee for himself bad applies with equal force to- the purchase 
made by him for the benefit of another as in both the cases the- 
| trustee takes advantage of his special knowledge and connection 
with the property. Upon this decision is based the statement of law 
laid down in Lewin’s Law of Trust (z2th Edition p. 571); “As 
a trustee cannot buy on his own account, it follows that he cannot 
“be permitted to buy as agent for a third person : the Court can 
with as little effect examine how far the trustee has made an undue 
use of information acquired by him in the course of his duty in 
one case as in the other.” Dhonender Chunder Mookerjee's case (1) 
therefore is an authority for the proposition that if a trust-property 
is purchgsed by the trustee as agent or benamidar of a third 
person such a purchase cannot be fipheld. It does not follow 
that where purchase is made by a dona fide purchaser jointly with 
the trustee the entire transaction should be set aside on the ground 
that a part of it is invalid., Learned advocate for the respondent 
‘has relied upon this case and several other cases to which reference 
willshortly be made for the broad proposition that where a pure 
(1) (1874) L. R. 2 L. A, 18, n 
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chase is made by a trustee jointly with another person, the ‘whole’ 
transaction should be set aside. We has relied in support of his 
contention also upon the case of Megharson v. Watt (1). A cursory 
glance at the judgment of that case may appear to [end some sup: 
port to the contention of the respondent. But a close examination 
will'show that it did not lay down any such proposition. There 
were four houses belonging to two ladies. To a solicitor of the name 
of Mr: John Watt the ladies through their brother expresed their 
desire to sell the houses. The solicitor advised them not to-adver- 
tise the houses in question for sale promising that he would obtain 
a purchaser. A few days afterwards John Watt presented his 
brother Dr. Watt as a purchaser for a certain price, The purchase 
was found to have been nominally made by Dr. -Watt but was really 
made by John Watt himself. The House of Lords held that the-pur- 
chase was bad and could not be enforced. It was argued at the 
bar that there was an arrangement between John Watt and his 
brother that of the four houses two would go to John Watt and two 
would remain the property of Dr. Watt. lt was therefore urged 
that so far as the two houses which were to remain the property of 
Dr. Watt were concerned, the sale should be maintained Lord 
Cairns L. C. in advising the House referred to the proposal made 
to Dr. Watt by his brother in these words: “ There are four 
houses to be sold, if you will buy two I will buy the other two and 
we will get them at such and such a price, so much for your twd 
and so much for my two.” Then the Lord Chancellor proceeds to 
observe: “It seems to me that in principle the case is exactly the 
same, Neither better nor worse than it would have been if in place 
of: Dr. Watt being beneficially interested in two of thé houses he 
has not been interested in any one of them and ‘the person really 
interested in the whole had been John Watt. The only further ° 
observation I have to make is that even as to the two houses in 
e which Dr. Watt is interested, it seems to me impossible that the 
sale can be supported, for the sale as between the vendot and*the 
purchaser was one complete and entire sale, and even if you were to 
separate it into two parts, and to look at it as a sale first of two 
tiouses to fohn Watt and thert of two to Dr. Watt, the principle upon 
which as between John Watt and his brother the price was arrived | 
at was this, that John Watt shodid have his two house at one ‘half 
of the total price and every mischief therefore, which would exist 
and which would render it impossible that an agent or a person in 
John Watt's position should purchase for his own benefit, would 


(1) (1877) L. Re 3 Ap C.0254. | 
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apply to the mode in which the, price was fixed for the houses of 
which Dr. Watt was the purchaser’ What his Lordship meant to 
say is that there was a secret understanding between two persons, 
thus to divide the property amongst themselves, and the advantage 
taken by the trustee of his special knowledge or connection with 
the trust property was not only for the benefit of the trustee but 
also for the benefit of the other person. If, therefore, the purchase is 
made by the trustee for himself and for another person in the name 
of the other the sale is not enforcible on the principle that the rule 
of law which declares a purchase by the trustee to be bad applies 
with equal, if not greater, force to such a case. i 

. +Reference in this connection has also been made to the case 
of exparte Forder (1). That case has no bearing on the present 
question and only reiterates the principle that the purchase made 
by a trustee for himself and another in whom he is interested is as 
bad as if it was made for himself. There the purchase was made 
in the name of the trustee's son who wasa minor and a nephew 
of the trustee’s partner in business. On these facts the Court held 
that the case fell within the principle of the cases which have 
decided that an assignee in bankruptcy cannot sell the bankrupt’s 
estate to his partner in business or his solicitor. The sale would, 
therefore, be void as contrary to the principle of the law even in- 
dependently of the fact that one of the purchasers was a minor and 
legally incapable of entering into a contract. From this case 
Lewin on his book on trusts draws the following proposition. “That 
a partner of a trustee or any person from whom he may directly 
or indirectly derive benefit by reason of the purchase cannot 
purchase a trust property from the trustee.” In the case of Farrar v. 
Farrar (2), property was sold by the mortgagee to a corporation 
of which he was a member. It was argued by the plaintiff that the 
sale was invalid as it was a sale by a mortgagee to himself under the 
guise of a limited company. Lindley L. J. in examining this argu- 
| Ment obseryed thus. “A sale by a ferson to a corporation of 
which he is a member is not either in form or in substance, a sale 
by a person to himself. There is no authority for saying so. To 
hold that it is, would be to ignore the principle which lies at the 
root of the legal idea of a corporate botly and that idea is that the 
corporate body is distinct from the persons composing it. A sale 
by a®aember of the corporation to the corporation itself isin every 
sense a sale Ẹalid in equity as well as at law. There is no authority 
for saying that such a sale is not warranted by an ordinary power 


(1) (188s) W. N Eng) 117. i (2) 40 Ch. D. 395. 
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of sale, and in our opinion such a sales is’ warranted by such a power. 
and does not fall within the rale to which we have at present 
referred. But although this is true itis obvious that a sale by a 
person to an incorporated company of which he is a member may 
be invalid on various grounds although it may not be reached 
by the rule which prevents a man from selling to himself or to 
a trustee for himself. Such a sale may, for example, be fraudulent 
and at an under value or it may be made under circumstances which 
throw upon the purchasing company the burden of proving the 
validity of the transaction and the company may not be able to 
prove it. Fraud in the present case is not now alleged; it was 
alleged in the Court below and was there clearly disproved. But 
for reasons which will appear presently the circumstances attending 
the sale were such as in our opinion throw upon the company the 
burden of sustaining the transaction.” This decision in my opinion 
lends some support to the appellant’s contention that the purchase 
from the trustee by another person does not necessarily invalidate 
the transaction, but there may be circumstances which will throw 
burden upon such other person to prove that he was a dona fide 
purchaser for value and it may be difficult for a Court of equity 
to sustain the transaction. 

No case has been cited which may have direct bearing upon 
the facts. before us. In this case the debt was contracted before 
the trust was created. To recover that debt a suit was brought and 
a, decree was regularly obtained. The property was brought to 
sale in execution of that decree and purchased by the defendant, 
No. 2. With regard to the character of this purchase both the Courts 
agree in finding that the decree and the sale were not vitiated by 
fraud and were regular in all respects. That being so, the purchase 
by defendant No. 2 can only be set aside if it can be established 
in law that a purchase jointly with the trustee at an auction in exe- 
cution of a decree is bad in law. It is not acase in which the 
trustee was the seller. It fs acase in which the propesty was sold 
through the intervention of the Court in public auction, although 
the trustee was one of the parties to the execution So far as defen- 
dant No. 2 is concernedehe is not affected by the infirmity in the 
title of his co-purchaser. “He had a decree in his favour which 
he was entitled to execute. His,co-decree-holder joined with him in 
executing the decree. There was no duty cast upon him Sither 
in law or in equity to see that the co-judgment creditor did not. 
purchase the property. Ifthe property is purchased by two pérsons 
one of whom owing to some inherent incapacity in him or owing 
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to his original relation with the property is incapable of acquiring 
any title to it there is no reason why, the title of the other purchaser 
should be affected by reason of the incapacity of the co-pur- 
chaser. g f 

It is also argued in this connection that the sale should not 
be partially set aside but if it is set aside so far as defendant No, 1 
is concerned, the entire sale ought to stand cancelled. This argu- 
ment, I suppose, is based on the use of the words setting aside in 
connection with this case. The Courts below have also loosely 
used the same expression and they held that the purchase by defen- 
dant is liable to be set aside. The expression ‘set aside’ in this. 
connection is not to be understood in thé sense in which it is used 
in order XXI Civil Procedure Code. The effect of the decision 
so far as the defendant No. 1 is concerned is that the sale of the 
property to him is inoperative, ineffectual and unenforcible against 
the plaintiffs to the extent of his share. As the shares of the pur- 
chasers in respect of the property purchased are not defined it may 
be presumed that they have one-half share each. The sale so far 
as the half share of defendant No. 1 is concerned must, therefore 
be held to be inoperative against the plaintiffs and the purchase 
by defendant No. 2 should prevail. . 

In the above view the appeal should be allowed in part, the 
decree of the Court below be set aside so far as it affects the inter- 
ests pf defendant No. 2 to the eight annas of the properties in suit. 


The suit of the plaintiff as against defendant No. 2 to the extent: 


of eight annas of the properties in suit will stand dismissed: The 
decree of the lower appellate Court will be varied in the manner 
following. The plaintiffs will pay to defendant No 1 Rs. 600 and 
the plaintiffs should recover possession of a half share of the 
properties in suit jointly with defendant No. 2. The defendant 
No. 1 will pay half of the costs of the suit in all the Courts to the 
plaintiffs and defendant No. 2 will recover half costs from the plain- 
. tiffs in all the Courts. 6 

Duval J:—The two chief points in this appeal appear to me, 
to be these ė 41) whether defendant No. 1s purchase will stand and 
(2) whether defendant No. 25 purchase will stand. Now, the find- 
ding of fact is that defendants Nos. 1 and 2 jointly lent money 
to the predecessor of the plaintiffs, obtained a decree after his death 
and purchased the property for the sum of Rs 1200, admittedly a 
most inadeqflate price for the property purchased. Another fin- 
ding is that undoubtedly at the time of his purchase defendant 
No. 1 was the tryistee of the estate, and that defendaht No. 2 was 
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not the trustee at all, It is also, found as a matter of fact that 
there was no irregularity in obtaining the decree or in the conduct 
of the sale so as to justify the sale being set aside on ordinary 
grounds. The question then arisss whether in vidw of the fiducia- 
ry relations existing between plaintiffs and defendant No.1 the 
sale be declared void as regards him. As to that, the law appears 
to me to be perfectly clear. The trustee is not absolutely debarred 
from buying his ces¢ws gue trust’s property but the Court will look 
on such -ale with the greatest suspicion and if there is the slightest 
doubt about its genuineness, it will set it aside. The finding of fact 
here is that the property was sold .at a grossly inadequate price. 
That to my mind is sufficient to make the purchase of defendant 
No. 1 a nullity, As to defendant No. 2, he was nota trustee, 
In fact he was co-cestui gue trust with the plaintiffs and there is 
nothing to show that he used defendant No. 1 who was the trustee, 
for the purpose of purchasing the property. A large number of 
cases have been cited before us but they do not cover the present 
case. In the present case the defendant No. 2 is perfectly indepen- 
dent person though he undoubtedly joined with defendant No. r 
in the purchases at auction ; he was however neither an assignee 
nor a benamdar of defendant No. r and he purchased as an ordi- 
nary member of the public in the ordinary course of business. Jn 
this view I do not see how the sale so far as he was concerned can 
in the circumstances of this case be set aside. None of the cases 
cited goes so far as to say that merely because the purchase is 
joint therefore it should be set aside in so far as a purchaser such 
as he is found to be concerned. In this view I- agree with the 
judgment just delivered by my learned brother. 


A. T. M. Appeal allowed in part. 
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APPELLATE CRIMINAL. 


Before Sir Babington Bennetd Newbould, Knight, Judge, and 
i Mr, JusticeB, B. Ghose. 


“FAZARUDDIN AND oTAERS. 


2. 
KING-EMPEROR,* 


Evidence—Evidence Act (I of 1872), Secs 6, 8, 9—Penal Code (Act XLV of 
1860), Sec. 366—~Abduction—Transaction—Sessions Fudge expressing opi- 
nion on fact—Deposition of witnesses before committing Magistrate— 
Criminal Procedure Code (Act V of 1898), Sec. 288—~Substantive evidence. 


A certain witness stated that he had seen three women, who were sleeping in 
the same barê as the complainant and his wife that night, searching something 
at dusk : 


Held, that as the alleged search that evening could not be treated as part of 
the same transaction as the abduction at night, section 6 of the Evidence Act 
could not make it admissible and as the women were neither parties to the case 
nor agents to any party, section 8 wasinapplicable. Section 9 of the Act was 
also inapplicable. d 


There is no harm in the Sessions judge expressing his opinion cn the fact and 
in fact-it is his duty to do so to assist the jury ‘provided he is careful to express 
his opinion in such a way as not in any way to interfere with the duties of the jury 
te finally decide according to their own view of the facts 


The deposition of witnesses before’ the committing Magistrate when put in 
under section 288 of the Code of Criminal Procedure becomes substantive 
evidence and js used as such. It cannot be put in evidence as substantive 
evidence if for any reason it is irrelevant under the Evidence Act. 


Appeal by the Accused under section 410 Criminal Procedure 
e Code. 


On the night of 18th November, 1923, Tuni the complainant, 


with his wife Bibijan was sleeping in the house of Tamiz Dafadar. | 


At about midnight the accused and others cut open a corner of the 
Bera of the hut, dragged Bibijan out of the hut and took her away 
by forces “Up to the date of trial, she was not found. On this fact 
the prosecution had charged the prêbent accused for abducting - 
Bibijan under section 366 Indian Penal Code. 


«The jury unanimously found Genda and Fazar guilty under sec- 
tion 366 Iadian Penal Code but gave Dani the benefit of doubt. 


Criminal Appeal No. 542 of 1924, against the order of Mati Lal Roy, Esq, 
Assistant Sessions Judge of Rangpur, dated the aand July, 3924. 
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They unanimously found the other two not guilty. The -fearned 
Sessions Judge agreeing with the, verdict sentenced each tos 
years’ rigorous imprisonment, 


\ 
Mr. D. N. Bagchi and Babu Mohini Mohan’ Bhattacharji 
for the Appellants. 


Mr. Khundkar (Deputy Legal Remembrancer) for the Crown. 
The judgment of the Court was as follows : 


The appellants have been found guilty under section 366, Indian 
Penal Code by the unanimous verdict of the jury and have been 
sentenced each to five years’ rigorous imprisonment. 

It is contended that the trial has been vitiated by the exclusion 
of relevant evidence and also misdirection by the Judge in sum- 
ming up tothe jury. It is suggested for the defence that the 
woman who has been found to be abducted, Bibijan, was actually - 
missing in the evening and therefore could not have been, as alleg- 
ed, abducted at midnight. The witness Nur Muhamad Munshi 
gave evidence that he had seen three women, who were sleeping 
in the same bai as the complainant and his wife that night, search- — 
ing something at dusk. These women were not examined as witnesses 
and when the witness was asked what reply one of these women, 
who were searching for something, gave he was not allowed to 
answer the question we hold that the learned Sessions Judge was 
right in excluding this evidence. This alleged search that evening 
cannot be treated as part of the same transaction as the abduction 
at night so section 6 of the Evidence Act cannot make it admissi- 
ble. Section 8 is of no help to the appellants since these women 
were neither parties to the case nor agents to any party. Section 
g, the only other section of the Evidence Acton which reliance is 


placed is equally inapplicable. 
As regards misdirection, several points have been argued, “bat 


| they really all amount to this—that the learned Sessions Judge in 


‘dealing with these points expressed his opinion too stsongly in 
favour of the prosecution. But though the learned Judge expressed 
his opinion strongly it is evident from his charge that he was ecareful 
to impress on the jury that on all questions of fact the decision rest- 
ed with them and over and over again in the charge we find remarks 
like these. “I have the entire evidence to you to judge,” “ you 
are the Judges and you are to decide if you find the above qués- 
tion against the .accused.” There is no harm in the trial Judge 
expressing his opinion on the fact and in fact it is his duty to do $o 
to assist the jury provided that he is carefyl to express His opinion in . 
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such a way as not in’any way to interfere with the duties of the jury 
to finally decide according to thefr own view of the facts. All the 
points to which reference is madg, ‘we find, have been adequately 
and properly dealt with in the charge to the jury. The suggestions 
madé on behalf of the defence have been considered. The points 
as to non-examination of various witnesses have been discussed. 
One other point of importance taken is that the deposition of 
witnesses before the committing Magistrate was wrongly put in in 
accordance with the provisions of section 288, Criminal Procedure 
Code. ` It is contended that the concluding words of this section 
“ Subject to the provisions of the Indian Evidence Act” mean that 
the depositions cannot be put in under this section unless they are 
admissible under some sections of the Indian Evidence Act. This 
is not the meaning of these words. .The evidence of the deposition 
when put in under this section becomes substantive evidence and 
is used as such. But obviously it cannot be put in evidence as 
substantive evidence if for any reason it is irrelevant under the 
Evidence Act. To adopt the interpretation which we are asked 
to put on these concluding words would be to render the provisions. 
of section 288 unnecessary and superfluous. 

- Having regard to the nature of the offence which the jury have 
found to have been committed we are unable to hold that the 
sentence passed is too severe. 


” The appeal is dismissed. 


The appellants must surrender-to their bail and undergo -the 


` unexpired portion of the sentence. 


AT.M Appeal dismissed, 
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Before Sir Babington Bennett Newbould, Knight, Judge, and 
Mr. Justice A B. Ghose. 


KASEM MOLLA AND OTHERS, . 


v. g 
KING-EMPEROR.* 


Irregularity in commitment—FPerson committed, pleading to charge—Criminal 

Procedure Code (Act V of 1908), Sec. 208—‘Complainant’ 

A Sessions Judge has jurisdiction to try a case which has been committed for 
trial to him, and if the trialis legally held an irregularity in the commitment 
will not vitiate the proceedings in the Sessions Court. 

When a person had been put on his trial and pleaded to the charge, the 

_ commitment cannot be quashed ; In re Empress and Sagambur (1). 

Tt is too late to object to the commitment after the accused has pleaded to the 

charge before the Sessions Court 
“Quare: Whether the word ‘complainant’ in section 208 of the Code of 
Criminal Procedure applies to the person who laid the first information. 

The commitment proceedings were commenced against four of the accused 
other than Basir and after ten prosecution witnesses were examined, the Magis- 
trate directed that warrant should issue against Basir. On the day he was 
produced before the Court, three prosecution witnesses were examined in the 
presence of all the accused. Subsequently two more prosecution witness were 
examined in the presence of all the accused and the charge was framed. After- 
wards the investigating police officer and the Sub-Deputy Magistrate who record- 
ed the dying declaration were examined ; 

Held, that there was nothing in the method in which the commitment procee- 
dings were held against Basir which would vitiate the trial. 

Such procedure was however, disapproved ° 


“Appeal ‘by the Accused under section 410 Criminal Procedure 
Code. | 
The material facts appear from the following judgment of the i 
learned Sessions Judge. 
: The facts of the case for the prosecution are briefly these s— 
Two garus of one Korban Sardar damaged the paddy crops on 
the paddy khet of Harez Sardar. Harez Sardar’s brother Abdul 
Karim and his son Kanai seized the garus, They brought the garus 
home and after finishing their morning meals they started with 
the animals for the pound. On the way when they had gone as 
far as the house of one Saijuddi, à number of men, 20 or 25 in all, 
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“Criminal Appeal No. 586 of 1924, against the order of S. C. Mallik Esq., 
Sessions Judge of Faridpurg dated the 21st August, 1924. . 
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came from three directions atmed with lathis, sarkis etc. Among 
these men there were Korban to frhom the gamis belonged, as also 
one Mozam Kazi and all the ag accused before you, Seeing the 
men Karim and Kanai took to their heels. Kanai managed to go 
back into their house but Karim was caught on the palan and there 
on the alan at the orders of Korban Sardar, Mozam kazi gave a 
` katra kope on Abdul Karim on the right side of his abdomen, 
Abdul Wahed who also was one of the rioters gave another karki 
blow on the left side of the abdomen. Abdul Karim’s entrails 
came out and when he was about to sit down, the accused Kasem 
gave him another sarké kope on the head. Abdul Karim fell down, 
Harez came up to help him wheréupon the accused Baser Sardar 
gave Harez a koge with a ock on his left thigh. The accused Sahed 
‘and another man Abdul Goni by name Harez gave /athi blow on the 
head. Harez fell down. He was then surrounded by all the rioters 
who promiscuously beat him. There was a cry of murder raiséd 
and then the rioters left the place and went away. Harez and 
Abdul Karim were carried to the house. This happened at abotit 
‘4 dandas of the day. The wounded men were then taken ina boat 
to Gopalgunj which was at a distance of about ro miles from the 
‘place of ‘occurrence. They reached Gopalganj in the afternoon 
wherefrom the Thana they were sent to the hospital. A first in- 
formation. report was duly lodged and the two wounded men 
were placed under treatment. The condition of Abdul Karim, the 
man whose entrails had come out, was found to be very bad and a 
. tequisition’ was sent for recording the man’s dying declaration. A 
Sub-Deputy Magistrate came to the hospital and recorded the state- 
ment which Abdul Karim made before him. Abdul Karim ‘shortly 
after this died. A post-mortem examination was held on his body. 
“An investigation followed and the 5 accused were sent up for 
trial, 


These are the facts of the case for the prosecution, The accused 
have all fleaded not guilty. None of the accused, however, with 
“the exception of Kasem has told you what the occurrence was, 
if theye was any occurrence at all, The accused also have not 
“adduced any evidence in their defence. But simply because they 
have not told you what the occurrence was and they have not 
adduced any evidence in their defence, you must not draw any 
inference adverse to them. Ln a criminal trial it is for the prosecution 
to piove its case, and if the prosecuion}cannot substantiate its case, 
“an. accused i is entitled to an acquittal. 
According to’Kasem there was an occurrence, but the occurrence 
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took place not on the galan of the complainant, but on the khet 
on the west of the complainant’s hduse beyond the 4a/o¢. Kasem says 
that this kheZ is in his ae Korban, that it was he 
(Kasem) who grew crops on it against the opposition of the complai- 
nant, that the complainant Harez and his brother Karim deliberately 
had the crops of this 44e? damaged by means of some garus and goats 
and that when Kasem and his brother Yusuf remonstrated, Harez 


“and Karim beat them and they (Kasem and Yusuf) also beat them.. 


That there was an occurrence and that Abdul Karim is dead 
can hardly admit of any doubt. A number of witnesses have deposed 


-before you on the point and the doctor who held post-mortem ex- 


amination on the dead body of Abdul Karim has also given his 


‘deposition before you. If you believe the doctor, there can hardly 


be any doubt that Abdul Karim died from the effects of the two 
injuries which he got on his abdomen resulting in his entrails 
coming out and Harez had as many as nine injuries, though not of 
a severe nature, on his person. ‘The points for your determination 
will be, how did these men come by these injuries ? Did they 
get them in an occurence taking place in the way as alleged by the 
prosecution ? 


Babus Probodh Chandra Chatterjee (for Babu Pasupati Ghose) 


‘and Dwijendra Nath Mukherji for the Appellants. 


Mr. K hundkar (Deputy Legal Remembrancer) for the Crown. 
The judgment of the Court was as follows : 


The four appellants before us were tried before the Sessions 
Judge of Faridpur and a jury on various charges of offences 
committed in the course of a riot in which they were accused of 
having taken part. The first two appellants were sentenced to 7 years, 
rigorous imprisonment each under section 304/149 Indian Penal - 
Code and 2 years rigorous imprisonment each under section 324 
Indian Penal Code, the sentences to run concurrently. The third 
appellant was sentenced tô 5 years’ rigorous imprisopment under 
Section 304/149, and no separate sentence was passed on his con- 


‘viction under section 147 Indian Penal Code. The fourth, appellant 


was sentenced to two years*rigorous imprisonment under section 147 
Indian Penal Code. j 

As regards the appellant Basir Sardar a special point is taken, 
‘and that is that his conviction should be set aside on the, found 
‘of illegality in the proceedings before ‘the committing Magistrate. 
Five persons were committed to the Court of Sessions in thi? case 
_one of whom has been acquitted. ‘The commitment proceedings 
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commenced against four of these accused other than Basir Sardar, CRIMINAL”) 


and on the 25th June 1924 a aten witnesses were ezami- 1925.. 
ned. The Magistrate then directa that warrant should issue against Fores i 
Basir Sardar and he was produced before the .Court on the 8th July. 
On that date three prosecution witnesses were examined in the 
presence of all the accused. On the 23rd July two more proses 
cution witnesses were, examined in the presence of all the accused 
and the charge was framed. On the 28th July the investigating | 
police officer and the Sub-Deputy Magistrate who recorded the 
dying declaration were examined apparently under section 3219 
Criminal Procedure Code. ‘It is contended that this procedure 
was contrary to the provisions of section 208 Criminal Procedure 
Code. In our opinion even if the provisions of that section were 
not strictly followed taat would not be a sufficient ground for set- 
ting aside this conviction, No reported cases have been shown to 
us in which the conviction has been set aside on the ground of 
irregularity or illegality in the commitment. It is not shown that 
the ‘appellant Basir has been in any way prejudiced. Even assu- 
ming that there has been such an irregularity or illegality in the 
proceeding as would justify us in quashing the commitment had such 
an application been made to us before the commencement of the 
trial we hold that we should not therefore be bound to hold that 
the conviction should be set aside. The Sessions Judge has juris- 
diction to try a case which has been committed for trial to him, and 
if the trial is legally held we doubt if an irregularity in the commit- 
ment would vitiate the proceedings in the Sessions Court. In the 
case of Empress and Sagambur (1) it was held that whena person had 
been put on his trial and pleaded to the charge the commitment 
cannot be quashed, and we agree with that decision that it is too late 
to object to the commitment after the accused has pleaded to the 
charge before the Sessions Court, Taking this view it is not neces» 
sary to decide whether there was an illegality in the commitment | 

-but we may state that we have some doubts on this point. Section 
208 Criminal Procedure Code provides that the Magistrate sball” 
when the aactised is brought before him proceed to hear the com- 
plainant if any and take all such evidenc® as may be ‘produced in 
support of the prosecution. It does not appear that in this case 
the Magistrate omitted to take any evidence which was produced 
in suppet of the prosecution of the accused Basir. The same 
objection was taken before the Sessions Judge and he overruled it 
on the ground that one or two prosecution witnesses who were 
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examined in-the presence of Basir nated him in the--comimitting - 


Court as “being present- in teji and taking ‘part in the 
riot.” ‘ i - í F m b ` £ 


‘ 


“It is ürged that thé Magistrate wasin any case undér this” sèc“ 


tion bound to hear the complainant in the presence of the accused. 
But it is not clear that the’ word complainant in this section applies 
to the person who laid the first information. Section 25 0 ( 3) of the 


Code draws a distinction between an informant and a complainant.” 


In section 170 the words there used in the second clause “the com- 


5 Je- j . . . . . . . . 
plainant if any” indicate that the informant in a case which has — 


been. investigated by.the Police is not necessarily the complainant. 
Section 444 of the Code gives the definition of a complainant which 
would include the informant under section 154, but that definition 


isa special definition limited. to the use of that word in the prece- `` 


ding section 443. 


_ But though we hold that there. was nothing in the method. in. 
which the commitment proceedings were held against this accused 


which would vitiate the trial we must not be held to approve of 


this. procedure. We may point out that by following this procedure 
it might happen that the prosecution would be seriously embarrassed 
at the Sessions trial, since if they wished to take advantage of 
section 288 and put in any deposition under that section for use at 
the Sessions trial, this could not be done as against the accused in 
whose presence the depositions were not recorded. Other diffi- 
culties also might arise. l n 


* The next point urged on behalf of all the appellants is that there 
was serious nonedirection amounting to misdirection on account of. 


failure of the learned Sessions Judge to draw the attention of the 


jury to'an important passage in the dying declaration made by the- 
man Abdul Karim who has been found to have been killed in the - 


riot. In this statement Kayim after giving an account of the occur- 


rence ‘and the wounds inflicted on him stated, “no one “else but any’ 


Gtie ‘else.” Itis said that this is totally ‘contradictory to the 
case for the prosecution and therefore the special- attenfion,of -the 


jury should have been drayn to this point. It-seems to us that the. 


point is not'one of real importance. There isa mass of evidence- 


On the side of the prosecution * contradicting the statement. It is 
Gbvious that Karim could not know what happened gfter “he was 
struck and became unconscious. Further it was not even the- -case 


for thè defènce that Karim was the only man assaulted, for we. firid. 


that Karim Molla the first appellant when examinéd . in. the Sessions 
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Court said, “I too assaulted them,” thereby. admitting that others 
than Karim were-also assaulted. 

It is objected that the ree ji not sufficiently deal with the 
evidence against each accused ‘individually. But we find that 
there is a paragraph in the heads of charge dealing with this point 
pointing out that the evidence against all the five accused as regards 
their presence at the time of the occurrence has not been exactly 
the same. That the jury appreciated the necessity of weighing the 
evidence against the accused individually is clear from the fact that 


they acquitted one of the accused who was on trial before them with . 


the appellants. - - 

. The last point urged is that the jury were not told that the 
presence of the accused persons at the occurrence was not sufficient 
for a conviction under section 147 Indian Penal Code the only 
chaige on which the four appellants have been ‘convicted ` But the 


learned Sessions Judge told the jury that one of the points they had 7 


to find to support a conviction on a charge of rioting was that the 
members of the unlawful assembly must have a common object. It 
does not appear either in the defence set out in the statements of the 
accused or as disclosed by the cross-examination of the prosecution 
_witnesses that it was ever suggested that any of the appellants were 
present at the riot without being mem ers of the unlawful assembly 
or without having the common object of that assembly. We 
therefore hold that there was no misdirection on this point. 
The appeal fails and is dismissed. The appellants must surren- 
. der to their bail and undérgo the unexpired portion of” their sen- 
tences. . i : 


ATM Si f : Appeal dismissed, 
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CRIMINAL REVISION. 


Before. Sir Lancelot Sanderson Knight, Chief Justice, and 
Mr. Justice Panton. 
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MATHURIYA .DEBYA.* 


Sanction—Criminal Procedure Code (Act V of 1898), Secs. 476 A, 476 B— 

Appeal—Limitation Act (IX of 1908), Sch. I Art. 154. 

“If the subordinate Court has neither made a complaint under section 476 of 
the Code of Criminal Procedure nor rejected an application‘for the making of a 
complaint,*then the superior Court may take action and make a complaint. 
But where the subordinate Court has rejected the application for the making of 
such complaint, then the procedure, which is contemplated by the Code of 
Criminal Procedure, is by way of appeal to the superior Court. 


` An appêal preferred more than thirty days ‘from the date of order rejecting 
tlie application for the making of the complaint, is barred by limitation under 
article 154 schedule 1 of the Limitation Act. 


` An appellate Court in such matter of sanction is bound by the rule of limi- 
tation. 


` Application for Revision and Appeal under section 410 of the 
Code of:Criminal Procedure by the Accused. 


The material facts appear from the judgment. 


. Mr. N. K. Bose, Babus Probodk Kumar Das and Chunder 
Sekhar Sen for the Petitioner and Appellant. 


|" Babu Paresh Chandra Sen for the Opposite Party. 
Mr. Khundkar (Deputy Legal Remembrancer) for the Crown. 
The judgments of the Court were as follows: 


Sanderson C. J: This is a Rule obtained on behalf of Chunder 
May, a3. 3 Kumar Sen on the 23rd of “April, 1925, calling upon the District 
Magistrate and the opposite party to show cause why the order 
complained of should not be set aside or such other ordey passed 
in the matter as to this Court might seem fit and proper. 
The order complained of* was made by the learned District 
Judge of Chittagong on the 3rst, of January, 1925 whereby the 


Criminal Appeal No. 210 of 1925 and Civil Revision Case No. 94 of has, 
against the order of J. W., Nelson Esq., District Judge of Chittagong, dated the 
gist January, 1925, reversing that of Babu Nata Bihari Ghosh, Officiating Subar- 
dinate Judge of Chittagong, dateg the oth July, 1924. 


Vou. XIL.) HIGH court. 


learned fudge directed that criminal proceedings should be insti- 
tuted against Chunder Kumar Sgn and Bejoy Singh Hazari for 
offences under sections 209 and 466 of the Indian Penal Code and 
for abetment of these offences. 

This Rule deals with the case of Chunder Kumar Sen only. I 
think it is necessary to mention certain dates. It appears that an 
application was made to the learned Subordinate Judge for filing 
a complaint against the petitioner Chunder Kumar Sen. That 
application was disposed of on the rst of October, 1923. By that 
time the amendment of the Criminal Procedure Code created by 
the act of 1923 had come into force and the learned Subordinate 
Judge declined to make a complaint under section 476 of the Code 
of Criminal Procedure as amended. 

There was an appeal to the District Judge by the complainant. 
That was filed on the 7th of August, 1924. It was not disposed 
of until the 31st of January, 1925 by the learned District Judge, when 
as I have already stated, the appeal was allowed, and the learned 
Judge decided that criminal proceedings should be instituted 
against Chunder Kumar Sen for the offences which I have already 
mentioned. 6 

The point upon which the learned advocate, who appeared for 
the petitioner, relied was that the appeal to the learned Judge was 
out of time and the learned Judge has no jurisdiction to entertain the 
appeal and to make the order. This point was taken before the 
learned Judge apparently, for he said as follows : “It is urged in his 

. case” (that is the case of Chunder Kumar Sen) “that the appeal 
is barred by time as the Subordinate Judge passed orders on the 
Ist of October, 1923 that he would not proceed against respondents 
zand 3. I do not think that I am bound by any rule of limitation 

ein a case of this kind. Wher an offence in connection with the 

' administration of civil justice comes to the notice of the District 
Judge it is open to him to lodge a complaint in the criminal Courts 
although aessubordinate civil Court may not have thought it neces- 
sary to take action.” The learned Judge then proceeded to say 
that the ease was of such gravity that he’ would be failing in his 
duty if he did not institute a complain? 

With much respect to the learned” Judge I am of opinion that 
the provisions of the material sections do not support the conclusion 
at Wich he arrived,” : 

Section 476 ofthe Code of Criminal Procedure deals with the 
procedure, which is to be adopted in cases referred to in section 
195 sub-sectione{r) clause (b) or clause (q) by a Court, with regard 


. rar 
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to offences which appéar to have bèen committed in or ih relation 


powers upon a superior Courtwhere the subordinate Court has 
committed to take action. It is desirable ta refer fo the terms of 
the section, which are as follows — 5 

476-A “ Thé power conferred on Civil, Revenue and Criminal 


` to å proceeding’ in that Court, ra | section’ 476 (A) confers -certain 


: Courts by section 476, sub-section (1), may-be exercised in. respect 


of any offence referred to therein and alleged to have been’ commit- 


ted in or in relation to any proceeding in any such Court, by the 
- Court to which such former Court’ is subordinate within the mean- 


ing of section 195, sub-section (3), in any case in which such former 
Court has neither made a complaint under section 476 in respect 
of such offence nor rejected an application for the. making of such 


complaint ; and, where the superior Court makes such complaint, 


the provisions of-section 476 shall apply. accordingly” 
In my judgment that section does not apply--to this case, 


“ because there was an application made to the learned Subordinate 


Judge and the learned Subordinate Judge bejected the applisation-for 
the making of the complaint. < 
„The next section 476 (B) gives certain rights of appeal not only 
to -the person against whom a complaint has been directed but 
also. to the person whose application for a complaint has been. rejec- 
ted. The words of the section are as “follows :— < 
476 B. “Any person .on whose application any Civil, Revesue 
or Criminal Court has refused to make a complaint under 
section 476 or section 476 (A) or against whom such a complaint, 
has been made, may appeal to the Court to which such former Court 
is subordinate within the meaning of section 195, sub-section (3) and 
the superior Court may thereupon, after notice to the parties con- 
cerned, direct the withdrawal of the complaint or as the case “may 


-be, itself make the complaint which the subordinate Court might 


have-made under section 476, and if it makes such complaint 


. the provisions of that.sectiof shall apply-accordingly.” . , 


“e. Therefore, it appears to mè that the scheme of the’ sections is 


that, if the Subordinate Court has neither made a compmin} under 
section 476 nor rejected # application for thé making of a com- 


` plaint then the Superior Court may take action and makea com- 


‘plaint. But where, as in thisecase, the Subordinate Court has 
rejected the application for the making of such complaint, yén the 


- procedure, which is contemplated by the Code, is by way a an 
i sappa to the Superior Court. 


- This matter came before the learned; District Judge by way of 
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appeal, and in view of the abovementioned sections, the learned 
District Judge, in my jdeasat [jola have considered whether 
the appeal was filed within the ti specified, 


The article in the Limitation Act which applies to this matter 
is article 154, and the material section of the Act is section 3 
which provides that “subject to the provisions contained in sections 
4 to 25 (inclusive) every suit instituted, appeal preferred, and 
application made, after the period of limitation .prescribed therefor 
by the first schedule shall be dismissed, although limitation has 
not been set up as a defence.” 


Under article 154, the period of limitation for an appeal under 


the Code of Criminal Procedure, 1898, to any Court other thana . 


High Court, is “ thirty days” and the time from which the period 


begins to run, is “the date of the sentence or order appealed from.” - 


It is therefore, clear that, as the order appealed from was made" 
on the rst of October, 1923 and the appeal was not filed till the 


7th of August, 1924, the appeal was out of time. l 
This Rule therefore must be made absolute, and the order of 


the learned District Judge of the 31st January 1925, directing 
criminal proceedings to be instituted against Chunder Kumar 


Sen must be set aside. 

No order need be made as regards the appeal (No. 210 of 1925) 
in connection with the same matter. 

Panton J :—I agree. | 
AT M + Rule made absolute: No order in Appeal No. 210. 
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Before ‘Sir Lancelot Sanderson, Knight, Chief Justice, and’ 
Mr. Jtice Panton. 


Canaman.. < BEJOY SINGH HAZARI 
May, 27, 38. MATHURIYA DEBYA.* 


- High Court— Proper order—Rule issued on another ground. 


An application was made under section 476 of the Code of Criminal Procedure 
to the Subordinate Judge for sanction to prosecute the petitioner. He expressed 
the opinion that ‘‘if there be a prosecution there iano likelihood of a conviction. 
Such being the case I have no other alternative but to reject the application.” 
On appeal, the District Judge ordered prosecution for offences under sections 209 
and 4661.P.C. The High Court being moved, a Rule was issued to show 
cause why the appeal-should not be reheard by the District Judge. On the hear- 
ing of the Rule, the High Court came to the conclusion that if the prosecution 
was ordered there was no likelihood of conviction ; 


Held, that the High Court was competent to order in such Rule that the 
application for sanction should be rejected. 
That it was competent for the High Court to make any order as it might 
think fit. Å 
Application for Revision. 


Sanction granted under sections 19$ and 476 of the Code of 
Criminal Procedure. 


The case of Mathuriya Debya was that Bijoy Singh Hazari. 
knowingly filed -verified petition of execution and in collusion 
and conspiracy falsified the A Register and used the false entries 
as genuine and thus committed the offences under Sections 209 ane 
466 Indian Penal Code. 


Mr. Camell, Babus Narendra Kumar Das and Kiran Kumar 
* °° — Bhattacharjee for the Petitioner. 
© Mr.-B. C. Chatterjee and Babu Paresh Chandra “Sen for the 
Opposite Party. °° 
Mr. Khondkar (Depuif Legal Remembrancer) for the Gon 
The judgments of the Court were as follows : 
. . . . 
May, 28. Panton J: It remains to consider the subject of the other 
= g b 
eCivil Revision No. 3 of 1925, against the order J. N. Nelson Esq.) District 
Judge of Chittagong, dated the 31st January, 1925, reversing that of Babu 
Nata Behari Ghosh, Officiating Subordinate Judge of Chittagong, dated the gth 
july, 1024. 
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Rule, No.3 of 1925, which has been obtained by Bijoy Singh 
Hazari who is one of the three persons in respect of whom -an appli- 
cation was made to the learned Spordioat Judge for the insti- 
tution of criminal proceedings. 


It is necessary to deal very shortly with certain matters which 
led up to the making of this application. In the year rgro, one 
Sattan Kumari obtained a decree for arrears of maintenance for 
Rs. 2,500 against Mathuriya Debya and others. Thereafter, numer- 
ous applications for execution of this decree appear to have been 
made—whether they were in fact made or whether the -entries ‘relat- 
ing to them which appear in the Court registers are forgeries is a 

„matter of dispute. However, the material applications were == 
iNo. 104 of 1911 which the register would show was made by Sattan 
Kumari. Then again No. 736 of 1914 and No. 1255 of 1918 and 
finally No. 152 of rg2r. Sattan Kumari died on the zoth of March, 
1922. By her will, her whole property was bequeathed to the pre- 
sent petitioner Bejoy Singh Hazari, He then made an application 
in the execution case No. 208 of 1922 on the gih of January 1922. 
To this an objection was made that the decree had been satisfied 
years ago and it has been alleged that there was a conspiracy on the 
part of Bzjoy Singh Hazari, Chunder Kumar Sen who was a clerk 
in the office of the Subordinate Judge of Chittagong and another 
person, to forge these records of execution cases with a view to 
show that this old decree which had in fact been satisfied many 
years ago was still effective. 


An application was therefore made to the learned Subordinate 
Judge under Section 476 of the Criminal Procedure Code to make a 
complaint against these three persons. The result, as the learned 
Chief Justice has just pointed out, was the rejection of the appli- 
cation’ against Chunder Kumar Sen and the other person, but the 
prosecution went on for sometime as against Bejoy Singh Hazari, 
The learned Subordinate Judge says in his order “The case of 
the petitioner is that Bejoy Singh Hazari knowingly filed verified 
petition of execution and in collusion and conspiracy falsified the 
registe? and used the false entries as genuine and thus committed 
the offences enumerated above.” In the result, he expressed the 
opinion that “If there be a prosecution there is no likelihood of a 
convietion. Such being the case 1 have no other alternative but 
to reject the*application.” 

Thereupon an appeal was taken to the learned District’ Judge 
who directed thet criminal proceedings should be instituted against 


125 


CRIMINAL 
1935. 
wow 
Bejoy 

Ve 
Mathuriya.. 


Panton, J. 


CRIMINAL: 


1925. 
bea 
,Bejoy 
v. 
Mathuriya. 
Pi anton, F e 


THE CALCUTTA LAW JOURNAL, (VoL. XLII 


Bejoy Singh Hazari and Chunder Kumar Sen -for offences under 
sections 309 and 466 of the Indian Penal Code and for abetment-of 
those offences. 

It has been urged on behalf of Bejoy Singh Hazari that this order 
should be set aside and the facts of the case have been gone into at 
some length before us. ; 

I have, however, very grave doubts as to whether the prosecu- 
tion which the learned District Judge has directed could possibly 
come toa successful end. In arriving at this conclusion, I have 
particular regard to the attitude which the learned Deputy Legal 
Remembrancer who appears for the Crown, has, if] may say so, 
yery properly assumed in this matter. Moreover, the position of 
affairs has completely changed now that the prosecution against 
Chunder Kumar Sen has failed : and I very much doubt whether the 


learned District Judge, had he had the case of Bejoy Singh Hazari 
‘only to consider, would have arrived at the opinion that this man 


should now be prosecuted. There is further a very i mportant fact 
this fraud ifit was perpetrated,was perpetrated so long ago as 1931, 
and is said to have come to light in 1993. 

In these circumstances my opinion is that the prosecution of | 
Bejoy Singh Hazari is not desirable and should not be ordered. 

It is true that the Rule issued by this Court was to show cause 
why the appeal should not be reheard by the learned District Judge. 
It is, however, within the competence of this Court to make,any 
such order as it may think fit. In my Opinion the proper order for 
us to make is simply that the order of the District Judge is set 
aside, the result being that there will be no prosecution of the 
present petitioner. 


Sanderson, C. J.—I agree: 
A.T. M. Proceeding quashed. 
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CRIMINAL REFERENCE. 


Before Sir Hugh Walmstey, Knight Judge, and Mr. 
Justice B. B. Ghose. 


SURENDRA NATH BANERJEE AND OTBERS CRIMINAL. 
Y, 1935s 
wnd 

SHOSHI BHUSAN SARKAR AND OTHERS.* April, 29. 


‘Criminal Procedure Code (Act V of 1898), Secs. 107, 145 sub-section (2)—Dis- 
pute regarding performance of puja. 

A dispute regarding performance of Puja of an Idol does not come under the 
provisions of section 145 of the Code of Criminal Procedure, 

Right to go upon a temple and to perform Puja and to take-a portion of the 
offerings made to an Idol is not a‘ right of user’ of any land as explained in 
section 145 sub-section (2) of the Code ‘of Criminal Procedure. 

If there is such a dispute between the parties leading to a breach of the peace, 
proceedings may be drawn up under section 107 of the Code of Criminal Proce- 

` dure. à 
Reference under section 438 Criminal Procedure Code, 


The material facts appear from the following, 


Reference, 


< Under section 438 Criminal Procedure Code I herewith trans- Cr. motion No. 137 
mit the record of the case noted in the margin to be laid before x = Sarkar & or, 
_ the High Court with the following‘report :— | SEN; Banerjee è 
2. Asthere is some dispute regarding the real scope ofthe ors, 
case, I make the following quotations from the judgment of the Wih tower Coure 
lower Court. “ This is an enquiry regarding the right to perform A brief annalysis of 
«worship (uja) of an old Idol named Baidyanath Thakur and the tie casa 
incidental right of user of the temple of the Idol, its Zazmandir (a 
structure in front of the temple) and the land attached to the 
. temple and /atmandir. Both parties claim the right to worship the 
Idol as its shebaits (worshippers) and also claim the possession of the 
temple and /atmandir together with the land attached to them.” 
“ The proceedings under section 147 Criminal Procedure Code 
were drawn up on the basis of a Police report dated 16-7-24 from 
P, S. Arambagh in which it was .stated that as both parties were 
figh over their rights as shebaits, there was likelihood of a 


breach of the peace.” e 
e 
e Zriminal Reference No, 52 of 1925, by N Lahiri Esq, Additional Sessions 


Judge of Hooghly, dated the 36th February, 1935.9 
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“CRIMINAL, . The lower Court (S. D. O., Arambagh) after drawing” up the 
igas, the proceedings under section 147 Griminal Procedure Code accept- 
Sarena ed evidence from both parties and ri its judgment dated 29-11-34 
v made the following order :—“ It is ordered under section 147 
pcan Criminal Procedure Code that the first party will continue to per- 
form the Puja of Baidyanath Thakur and to make user of the 
temple, /a¢mandir and the land attached to them and the and party 
be prohibited from exercising their alleged right of uja and the 
user of the temple etc. until such right be established by order of 
competent Court. The znd party should pay Rs. 20 as cost to the 

first party.” 
3. The order recommended for revision is the order quoted above 

The order 


recommended for (by the S. D. O., Arambagh) dated 29-11-24 purporting to have been 

revision made under section 147 Criminal Procedure Code prohibiting the 
2nd party from performing the Puja of the Idol and from using 
the temple etc, and allowing the rst party to perform the puja and 
using the temple etc, 


In what particular 4. Iam of opinion that the whole of the order is illegal and 
portion of that should be set aside and that the incidental order for costs should 
making the _ also therefore be set aside. Considering the facts of the case, the 


pn palan aerate lower Court had no jurisdiction to draw up proceedings under sec- 
of law to exist. tion 147 Criminal Procedure Code and which are therefore liable 
to be‘ quashed. 

Even if it be held that the lower Court had jurisdiction, then 
there ought to be a fresh enquiry as Nishapati Chatterji an impor- 
tant witness of the 2nd party had not been examined and the lower , 
Court should pass his order only after examining him. . 

The grounds upon 5. It appears to me that the dispute between the parties was 
which inthe opinion regarding the shebaitship of the Idol Baidyanath Thakur. The 

of such Court the question of shebaitship does not appear to be included in section * 
reversed. 147 Criminal Procedure Code. It is a complicated civil dispute 
which should be left to the civil Courts to decide. The civil 
Courts can in appropriate cases give immediate relief bye interlocu- . 
tty orders such as temporary injunction ete. 

The rights of a shebait may be considered in two aspects viz. 
(1) the right to perform tife Puja and (II) the right to possess 
the properties of the Idol. 

As regards (I) it has been held in the case of Guiram Ghosal vi 
Lal Behari Das (1) that a dispute concerning the right to ppform 
puja by entering into a temple is not a dispute concerning the right 
of use of any land within the meaning of section 147. A 


w (1910) 1. L R. 37 Caf, 5783 12 C L J. 225 140, wW. N.61. 
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The tiling cited in the lower Court’s explanation is an old 
ruling of the Madras High Cope and Weirs’ reports are not avail- 
able a ` f i 

As regards (iI) if there be any dispute regarding the possession 
of any immoveable property, the proper procedure is to draw” up 
proceedings under section 145 Criminal Procedure Code. 

. 6. If it be held that the lower Court was competent to draw. 
up the proceedings under section 147 Criminal Procedure Code 
then there ought to be a fresh enquiry as Nishapati Chatterjee 
an important witness of the 2nd party had not been examined. 
Nishapati was summoned by the lower Court. But on 17-11-24 the 
and party applied for further process for enforcing Nishapati’s 
attendance. The only order passed on that petition is “file.” As 
has been held in the case of B komar v. Digambar (1) this was not a 
proper order. The lower Court, having once summoned the witness, 
could not refuse to grant further process for enforcing his atten- 
dance Daulat v. Brinda (2) 

The lower Court's explanation that the party undertook to 
produce the witness is not borne out by the record. 

i The other grounds taken by the petitioner for having the 
order set aside do not appear to be sound. I would only add that 
it had been held in the case of Jshan Chandra Samanta v. Hridoy, 
K. Bose reported in the “Statesman” of the 7th instant that section 
360 Criminal Procedure Code has no application. 

Dr. Bijan Kumar Mukerji and Babu Sanat Kumar Bose for the 
1st Party. 

Babus Bir Bhusan Dutt and Sekhar Kumar Bose for the and 
Party. i 


The following judgments were delivered : 

B. B. Ghose, J :—This is a Reference by the Additional Sessions 
Judge of Hughli recommending that an order passed under section 
147 of the Criminal Procedure Code should be set aside. 

The dispute between the parties was with regard to the perfpr- 
mance of, the puja of an Idol. There was no dispute as regards 
the temple or any land belonging to tha Idol. The whole question in 
controversy is whether the rigbt claimed by the first party is a right 
of user of any land as explained in, section 145 sub-section (2) of the 
Crirajnal Procedure Code, The right is alleged to be a right to go 
upon the témple and to perform the $uja and to take a portion of 
theeofferings made to the Idol. 

(1) (1903) 6 Ce W. Ne 548. 
(a) (1902) 1. La R. 30 Cale. 141 
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The learned Sessions Judge is of opinion that this right is not 
included within the words “right{ of user of any land.” He refers- 
toa decision of this Court in thé case of Guivam Ghosal y, Lal 
Behari Das (1), in support of his conclusion. 


It is contended on behalf of the first party that that decision 
proceeded upon the ground that the expression “land” was’ not 
defined in section 145 of the Criminal Procedure Code as it then 
stood and that now that it has been especially enacted that it includes ` 
a “building” under the newly added sub-section (2) of section 145; 
the authority of that case is no longer in force. However that may 
be, it seems to me that the right to perform the Puja of Idol or to` 
have a share of the offerings made to the Idol cannot be said to be’ 
a-right of user of any land, as provided in section 145 of Criminal 
Procedure Code, and therefore, the present dispute cannot be con- 
sidered to be one coming under the provisions of that section. 


On this ground I will accept the Reference and set aside the 
order of the Magistrate in favour of the first party. 


If there is such a dispute between the parties, which the Magis- 
trate considers may lead to any breach of the peace he may take 
such steps he considers necessary under section 107 of the Criminal 
Procedure Code. 


The order for payment of costs is set aside, and ihe: costs, if : 
paid, will be refunded. 


Walmsley J :—I agree. 
A. T. M. Reference accepted, 


` (1) (1910) L L. R. 37 Cale. 578 ; 12 C. Le Je 22. 


vor. XL HH.) aio Court, ` ` izi 


* Before Sir Hugh Walmsley, Knight, Judge, and 
Mr. Justice f. B. Ghose. 


W. R. T. FORBES 





9. CRIMINAL. 
MAHAMMAD ALI HAIDAR KHAN AND ANOTHER* 1935. 
April, .28, 39. 
Mandatory provision—Disregard, effect of. | Lay, 13. 


Failure to comply with the rule contained in section 530B of the Code of Crimi- 
nal Procedure in connection with proceedings under section 145 of the Code is an 
irregularity, and does not vitiate the proceedings in the absence of prejudice : 
Hridoy v. Emperor (1) not followed. ' 

Per B. B. Ghose }: There is no universal rule that disobedience of a man- 
datory provision in a statute has the consequence of nullification of all 
< proceedings irrespective of any question of-prejudice. Whether a mandatory 
provision is imperative or only directory depends upon a consideration of 
various circumstances. 
Reference under section 438 of the Code of Criminal Procedure, 
The material facts appear from the following 


Reference. 5 


Under section 438 of the Code of Criminal Procedure I transmit 
herewith the record of the case noted in the margin to be laid 
before the Hon’ble Court with the following report : 


1. A brief analysis of the case :— 

This reference relates to a proceeding under section 145Criminal Syl. Motioa No. 
Procedure Code in which the parties were the Kaliti Tea Estate on 28-2 of 1014. Ali 

` . ae ae Haidar Khan and 

One side and the present petitioners (representing the Prithimpasa  anothər, Petitioner 
Estate) on the other. The dispute which led the learned Magistrate 
to apprehend a breach of the peace was regarding a certain piece of 
land where coal had been discovered and was being worked. The. 
learned Magistrate after holding a local inquiry (on 24. 2. 24) and 
taking evidence, passed orders (on 25. 3.024) declaring the Kaliti 
“Tea Estate to be in possession and forbidding its disturbance until e 
ouster by due, course of law. 


(ZZ) * The order recommended for revision :— 

The order declaring the Kaliti Tea Estate to be in possession. 

(ZZ) The grounds upon which thé order should be reversed :— 

The Narned Magistrate held the local inquiry on a4th February ° 


©CrinSinal Reference No. 36 of t925, by B. N. Rau Esq., Sessions Judge of 
Sylhet, dated the and Ķebruary, 1925. 
(1) (1924) 40 C. L. J. 149. 
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1924, but recorded no note of i inspection as required by section 539 

Criminal Procedure Code. Heh frankly stated in his explanation 

that he was not aware of the ia ela It is argued on behalf 

of the petitioners that the omission has prejudiced ‘them seriously. 

It is said, for instance, that the learned Magistrate did not 

find any recently cut jungle between the shed and the Garden 

Manager's Bunglow,’ that he did not find any coal shaft near 

the disputed one, &c., and that all these facts, which 

would have appeared in the inspection-note, if the Magis- 
trate had recorded one at the time, were lost sight of when the. 
Magistrate was writing his judgment .about. a month. later. It is: 
further contended that if the petitioners- had-known how much the: 
Magistrate’ had noticed or failed to notice duting the local ` inquiry, 

they could have produced eviderice to correct any errors or. ‘defects ` 
of observation. As it was, it is urged, they did not know „until | 
judgment was delivered what impressions he had formed as the. 
result of his inspection. 

It is unnecessary to discuss the merits of these arguments, 
for according to the ruling in Æzidoy Govinda Sur v. Emperor (1), 
the omission to record an inspection-note as required by section 
539 B., Criminal Procedure Code., is an illegality which cannot 
be cured by proving absence of prejudice. I therefore recommend _ 
that the order passed under section 145 Criminal Procedure Code 
be set aside. The question of drawing up a fresh proceeding ntfust 
necessarily depend on whether there is still a likelihood of a breach 
of the peace and may therefore be left open. The Magistrate's. 


- explanation is sent in original along with the record. < 


Sir- B. C. Mitter and Babu Preonath Druitt for the First 
Party. 

Mr. B. Chucherbutty and Moulvi Amiruddin Akmed for the 
Second ies 

C. A. V. 

The judgments of the Court were as follows : . 

° Walmsley J:—This case comes before us on a reference 
made by the Sessions Judge of Sylhet under the provisions eof § sec- ‘ 
tion 438 Criminal Procedufe Code. 

In a proceeding under ‘section 145 Criminal Procedure Code, 
the Sub-Divisional, Magistrate declared the first party to be. in 
possession of the disputed land, by an order dated Maych aft 1 1924. 
The learned Judge recommends that this order be set aside on the 
ground that the Magistrate after ` making a “local enquiry did mot f 

(1) (1924) 40 C. Le Je 149, g i 


t 
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record a nfemorandum of the relevant facts which `he observed, 
The rule which requires such a memorandum to be made was enact- 
ed by Act XVIII òf r923, and is | eae in section 539 B of the 
Code as it is afteramendment. It does not, however, introduce 
any new principle, for this Court had often laid down that a memo- 
randum should be prepared, so that both sides to an enquiry or ` 
trial might know what the ee during his enquiry hád 
noticed or failed to notice. 

It is the form of the-rule that creates difficulty. It runs “ Any: 
Magistrate may...and shall record a memorandum...Such memoran- 
dum shali form part of the record of the case.” The learned Judge 
refers to a decision by a Divisional Bench of this Court in the case 
of Hridoy Govinda Sur v..Emperor (1), where it was held that the 
rule contained in the second clause of the section, that is the rule 
which directs that the memorandum shall form part of the record, 
was mandatory, and that failure to comply-with it was an illegality 
and not an irregularity which can be cured. With all deference to 
the learned Judges I venture to doubt whether that resulc does follow 
from applying the epithet mandatory. The decision, however, was 
in a trial for an offence whereas in the case before us there was no 
accused person before the Court and the only question was which of 
two parties was in possession of land, and which should shoulder 
the burden of instituting a civil suit. In such a proceeding I think 
that we are entitled to consider what action the petitioners took in 
regard to the writing of a memorandum. 1 have already pointed 
out that the requirement of section 539 B introduced po new prin- 
ciple. The logal enquiry was made in the presence of the peti- 
tioner’s pleader; he knew exactly where the Magistrate went, and 
the points to which his attention was. drawn, The petitioners 
through their pleader must be assumed to be familiar with pro- 
nouncements so often made by this Court that a memorandum 
should be recorded. They did not however ask the Magistrate to 
record a menyrandum, or to attach a memorandum to the record 
or to give them a copy. They were content to goon to judgment° 
Without Seeing the memorandum, or even ascertaining whether one ` 
had been made, Ido- not think that they `cam now be allowed to 
say that for this formal defect the proceedings should be set aside, 
unless they. can. show that the : me ones ‘has caused 
them: ejudice, 2g 

“As to prejudice, it is ‘quite true. “that the. learned. Magistrate . 
referretl to- what he. had seen, sand to tig conclusions which nee 

(3) (1924) 40 Ce Be igg Wo ee eg 
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CRIMINAL. drew, but those remarks are redundant, for the findings .on 
1925» the evidence adduced by the parties are summed up in these 
; words: " I can say with convictikn that I consider the first party’s 
evidence to be true, and I can say with even more. conviction that 
ae I consider the second party’s evidence to be a mess of lies and 
Walmsley, 5. fictions supported by documents which must have been specially 


made for the occasion.” 


we 
W.R. T. Forbes 


[A 
Haidar. 


° In these circumstances I hold that sufficient reason has not 
been made out for interference, and I reject the reference. 
B. B. Ghose, J :—I agree that this reference should be rejected. 
I only desire to add that there is no universal rule that disobedience 
of a mandatory provision in a statute has the consequence of 
nullification of all proceedings irrespective of any question of pre- 
judice. Whether a mandatory provision is imperative or only 
directory depends upon a consideration of various circumstances. 
It seems to me that the observations in Hrvidoy Govinda v. Empe- 
ror (1).are too wide, i 
A; T. M, Reference rejected, 


l (1) (1924) 40 C. L. J. 149. 
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Bejore Sir Ewart Greaves, Knight, Judge, and 
Mr. Justice Chakravarti, i | 


PRASANNA KUMAR DE MAHAJAN 


CIVIL. 
F 2. 
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= yous NANIGOPAL DE.* : x 
July, 10. .. 
Suit for rent—Land Registration Act( VII B. C. of 1876), Sec. 78g Owner not 
registered—Lesste, if can, sua—Assignee of rent—Eniry in. Khatian—Part 
acceptance. ; : n 
_ Section 78 of the Land Registration, Act is no bar to a person recovering rent 
#Appeal from Appellate Decree No. 2210 of 1921, agains the Herec of 
e 


Babu Nagendra Nath Bhattacharjee, Additional Subordinate Judge of Chitta- 
gong, dated the 20th June, r921, reversing that of Babu Kunja Behari Roy, 
Munsiff of Hathazari, dated the soth April, 1920. . EOE 
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although the person who should have: heen registered as the proprietor and 
throfgh whom he claims, has got been so registered. 


Section 78 of the Land Registratigp Act is inapplicable to the case of an 
assignee of rent, though the name ef the asignor has not been registered under 
the Act : Syed Serapat v. Tarini (1). 

. The Court can accept a part and not accept the rest, of :the entryina 
Khatian. 
Appeal by Defendant No. 4. 
Suit for rent. 
The material facts appear from the judgment. 
` Babu Chandra Sekhar Sen for the Appellant. 
` Babu Biraj Mohan Majumdar for the Respondent. 
The judgment of the Court was as follows : 


This is an appeal by the defendant against a decision of the 
Additional Subordinate Judge of Chittagong reversing a decision of 
the munsif. The suit out of which this appeal arises was a suit 
for rent. The plaintiff’s claim was that defendant No. 18 was the 
proprietor of a certain ¢a/ug and that defendant No. 18 had leased 
this out in Sadar Patni right to the plaintiff in March 1915 and 
that at the same time four years’ arrears of rent from 1911 to 1915 
had been assigned by defendant No. 18 to the plaintiff. The plaintiff 
further claimed that the defendants: other than defendant No. 18 
were tenants under him and claimed rent at the rate of Rs. 17-8 as. 
a year. The casé for the defendants, other than defendant No. 18, 

| was that they were neither the tenants under defendant No. 18 nor 
under the plaintiff and they asserted that neither of these persons 
had any title to any of the land. They say that their landlord was 
some other person named Raj Chandra Sen and that they had been 
paying rent to him all along. The first Court dismissed the suit 
but the Subordinate Judge held that the provisions of section 78 of 
the Land Registration Act, Act VII of 1876 were no bar to the 
claim by the lessor. 

Four points have been urged before us on behalf of the appel 
lant, First} it is said that section 78 of the Land Registration Act 
is a bar to the claim. Secondly, it is sid that the learned Subor- 
dinate Judge has relied for his decision upon the admissions of 
certain co-tenants of the defendants which, it is said, are not 
evidence against them. Thirdly, it is said that defendants 3 and 15 
have died and that no substitution has been effected and that with- 
out tle substitution the suit cannot lie, Fourthly, it is said that 

(1) (1906) 11 C.“W.N. 141, e 
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the learned Subordinate Judge must-be deemed to have accepted 
the entry in the #fa#ian “and that that being so, hé sbould ` shave - 
dismissed the suit. 

As to the first point there are decisions of this Court that sec- - 
tion 78 is no bar to a person in the position of the present plaintiff’ 
recovering rent although the person who should have been regise 
tered as the proprietor and through whom he claims has not been 
registered. One of the rents which are claimed in the suit was 
claimed by virtue of the assignment and it is suggested that so far 
as this rent is concerned section 78 is a bar. This Court, 
however, has otherwise decided [See Syed Serapat Hossein v. Tarini 
Prosad Dobey (1)) In the circumstances, we think that there is 
no substance in the first point. 

So far as the second point is concerned, it appears that there 
was evidence on the record apart from the admissions upon which 
the learned Judge is said to have relied for it appears that the plain- 
tiff examined the landlord’s gomasta and that he deposed to the 
realisation of rent of the ¢a/vg from the defendants and proved the 
counterfoils sho < ing such realisation. It therefore appears that the 
learned Judge relied on other evidence than the mere admissions 
of the co-tenants. 

“So far as the third point is concerned this “was not taken in the 
Courts below and we do not think that itis open to the appellant 
here. . 

As regards the fourth point, we think that it was open to the- 
learned Subordinate Judge as he did to accept a part of the entry 
in the #katian and not to accept the rest ofthe entry. There is, : 
accordingly, nothing in this point. 

In the result, the appeal fails and must be dismissed. 

The Deputy Registrar’s costs as representing the minor-respon- 
dents have already been paid. 


A. T, M, . a Appeal dismissed. 


oft) (1906) 11 C. W. Ne 141. 


Von. KL.) ; HİGH CoURT. 


Before Sir Hugh Walmsley, Knight, Judge, and Mr. Justice 
B. B. JG kost. 


"RAKHAL CHANDRA MONDAL 
D. 
GOUR GOPAL DUTTA AND OTHERS.* 


Costs— Discretion —Appellate Court. 

The Court which tries a suit'has full power to determine by whom the costs 
are to be paid. The appellate Court has no authority to interfere with such 
discretion. f 

Appeals by Defendant No. 1. 

Application for setting aside a putni sale; 

The material facts appear from the judgment. 

Babus Hiralal Chuckerbutty, Upendra Narain Bagchi and 
Satindra Nath Roy Chowdhury for the Appellant. 

Mr. S.C. Roy Chowdhury, Babus Krishna Kamal Maitva, 
Bejoy Kumar Bhattacharjee, Bireswar Bagchi, Jatindra Mohan 
Chowdhury, Pannalal Chatterjee and Girija Mohan Sanyal for the 
Respondents. 

The judgments of the Court were as follows : 


', Walmsley J :—These two appeals are directed against a judge 


ment which disposed of two applications for setting aside a sale 


held under the provisions of Regulation VILI of 1819. The suits 


“were brought one by the putnidar and the other by one of the 


durputnidars and the allegations were that there had been fraud on 
the part of the durputnidars defendants Nos. 3 to 6 who had agreed 
to pay the rent to the landlord and that the said durputnidars had 
further committed fraud by engaging a benamdar to buy the pro- 
perty. It was also said that the notices required to be served under 


the law had not been properly servedsby ‘the landlord. Now, the- 


learned Judge went into the questions of fact and found that the 
durputnidars defendants Nos. 3 to 6 who had agreed to pay the rent 
had aBstained from doing so and brought about the sale in order 
to purchase the putni themselves and that they had engaged a 
benamidar to purchase the Property when the sale took place. He 
also gand that the notices were not properly served in accordance 


* Appeals from Original Decrees Nos. 307 and 308 of 1992, against the decrees 
of Babu Srish Chandra Banerjee, Subordinate Judge of Rajshahye, dated the aand 
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with the;law. . He thereupon ordered that -the sale should: bé set 
aside. His order as to costs was tint the defendant No 1, that is, 
the present appellant—the landlord should pay the costs of the 
plaintiffs and that the other deféndants should bear their own costs 
in both the suits. Now, the costs for which the landlord has been 
made liable amount to Rs, 1758 odd in one suit and to Rs. 886 
odd in the other and the appeals are preferred by the defendant 
No. r the landlord against this order as to costs. : ae 
. An objection is taken on behalf of the respondents—the durput- 
nidars that no appeal lies against such an order. I -think that is, 
right. Under the present Code of Civil Procedure, the Court-which , 
tries the suit has full power to determine by whom the costs are to 
be paid. The words of the section are “ the costs incidental to all 
suits shall be in the discretion of the Court and the Court shall 
have full power to determine by whom such costs are to be paid.” 
Unless we read those words‘in a very restricted meaning which has 
not been the practice in this Court, I think it is clear that we have: 
no authority to interfere with the learned Judge’s discretion. „I. think 
further that the learned judge exercised his discretion with conside- 
rable care. -It is impossible to read his judgment without coming 
to the conclusion that it was the zemindar who contributed to the ' 
length of the case by his attitude. Further, there is this peculiar 
feature of the final order that the learned Judge did not order 
reconveyance of the property but simply set aside the sale. He 
also pointed out that the zemindar recovered all the rents due to him. 
I think, therefore, on that ground, the learned Judge had discre- . 
tion to deal with the matter of costs and he exercised » that discre- 
tion, so far as I can see with care. For the reasons given I am of. 
opinion that we ought not to interfere with the order complained of. 
The result, therefere, is that these appeals are dismissed with costs— ° 
three gold mohurs in each case—two gold mohurs in each case to i 
the durputnidars respondents represeuted by Babu Girija Mohan 


4 Sanyal, one gold Mohur to Babu Bireswar Bagchi’s client do appeal ` 


Ne. 307 and one gold mobur to Babu Jatindra Mohan Chowdhury’s . 
e k d 


client in appeal No. 308. . 4 
B. B. Ghose, J :—1 agreé. hyo 
AT.M : d Appeal dismissed, 
; gi 
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Before Sir Babington Bennett Newbould, Knight, Judge, and 
Mr. Justice B. B. Ghose. 


SRISH CHANDRA GHOSE AND OTHERS. 
SDa 5 
ABANI NATH HAZRA 


Compromise—Agreement to refer to arbitration ~ Objection to award—Criminal 
° Procedure Code (Act V of 1898), Sec. 345—Intention. 

In a proceeding under section 427 l. P. C., both parties filed a petition of 
compromise agreeing to be bound by the decision of arbitrators named therein and 
asked for adjournm nt for settlemsnt of their dispute.’ The arbitrators made an 
award, which was objected to by the opposite party. On application to record an 
acquittal under section 345 of the Code of Criminal Procedure, “the Magistrate 
held that the case had not been compounded and that the trial should proceed 2 

Held, that the agreement to refer the case to arbitration was not a final settle- 
ment of the dispute which the Court was bound to accept. 

That it was not the intention of the parties to treat the reference "to arbitration 
as taking the case out of the jurisdiction of the criminal Court. 

Application by the Accused for Revision under section 435 of the 
Code of Criminal Procedure. ; 

‘The material facts appear from the following judgment of the 
lower Court. 

“Application no. 234 dated a1-7, 24. 

This is an-application made by the accused person (petitioners) 
on 21-7-24, asking the Court to record an order of acquittal in their 
favour under Section 345 Criminal Procedure Code, on the ground 
that complainant (opposite party) had compounded out of Court 
the offence with which they were charged. 

It appears that on the complaint of Abani Nath Hazra (opposite 
party) SristeChandra Ghosh and 4 others (petitioners) were duly 
placed on trial to answer a charge under section 427 I. P. C, on 21-6" 
24, both parties through their Muktiars made an application (No. 152) 
in Court, promising to be bound by the décisionof 5 gentlemen in the 
matter nominated by them and named in the application and asking 
the Court to grant an adjournment for the settlement of their dis- 


s e 1 


#Criminal ‘Revision No. 1095 of 1934, against the order of B. Mukherji Esq. 
Sessio Judge of Murshidabad, dated the Sth December, 1924, ‘confirming that of 


Babu J. M. Chowdhury, Deputy Magistrate of Berhampur, dated the sth : 


September, 1924. 
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pute. The offence being a compoundable one, the application was 
granted and the case adjourned to 9:7-24. On that date, the parties 
appeared in Court and made another application (No. 192) for time, 
alleging that the 5 arbitrators appointed by them could not inSpect 
the locality, They cut down the number of arbitrators to 3, who 
were Babu Moho Mohon Sen (Government, Pleader who was appea- 
ring for the defence in this case), Babu Purna Chandra Chatterjee 
(prosecuting muktiar) and Babu Dhiraj Chandra Roy (prosecuting 
pleader), and, as before, promised to he bound by the decision of 
these 3 gentlemen. The 3 arbitrators visited the locality on some 
day prior to 27. 7. 24 (to which date the case had been adjourned 
on the prayer of both parties) They sat at the Charaktola (a public 
place of worship) in the village and the Naib of the Maharaja of 
Kassimbazar was called. Inthe course of discussion, as proved by 
by-Babu Moho Mohon Sen (examined by the petitioners during this 
enquity); some unpleasantness occurred between Purna Babu (the 
prosecuting muktiar and one of the arbitrators) and the Naio, as a 
result of which Purna Babu ceased to take any further part in the 
deliberations and the 2 remaining arbitrators, having regard to public 
convenience and the condition of the locality, arrived at a decision, 
which was communicated to Purna Babu, who, however, expressed 
neither assent nor dissent thereto. The petitioners agreed to the 
decision (to which, as Moho Babu says, Purna Babu was no party), 
but the opposite party, although personally present, said nothing. 
Subsequently, while the 3 arbitrators were returning from the Charak 


tola Moho Mohon Babu came to learn that the opposite party would . 


not agree to the decision of the arbitrators. On 21. 7. 24, the peti- 
tioners made the application (No. 234) mentioned above, alleging 
that the 3 arbitrators had pronounced their unanimous verdict on the 


spot in the presence of both parties and that the case could not” 


further proceed. 


The above facts, which shave been elicited during the enquiry 
held by me on the prayer of the petitioners, are undisputed, and the 
only point Lam called upon to determine atthe stage 1 whether 
the offence had been actually compounded out of Court, ‘as alleged 
by the petitioners. A 

Although reference to arbitration i is a thing unknown in criminal 
law it is contended by the learned vakil appearing for the petitioners 
that the same is founded upon principles of justice and equity and 
that those ‘principles should ‘apply to a criminal trial as well. „The 
learned vakil frankly admitted that he can produce no authority, 
which wholly supports ° his pontentions but has asked the Court to 


Vou. ALU) HIGH COURT, 


accept As a well established principle of law the proposition that the 
parties should not be encouraged to resile at their sweet will from 
the position they had taken up before a Court after due deliberation. 
Among others, he has cited in support of his contention two cases, 
Emperor v. Mulo (1), decided in 1912 and the other Md. Kami 
Rowther v. Pattani Insyathalla Saheb and 5 others (2) decided in 
rors. In the first case, in which reference was ‘made to the 
case of Murry v. Queen Empress (3), which followed the principle 
regarding the composition of an offence laid down in the 
Calcutta case, the Judicial Commissioners directed the trying 
Magistrate to take evidence aoout the alleged composition of the 
offence out of Court and expressed an opinion that if such a 
composition were proved (although effected out of Court) it would 
operate as a complete bar to further proceeding with the case. In 
the second case, 3 separate cases had sprung up between the same 


. parties. The first two had ended in the conviction of the accused 


and were pending in the appellate Court, while the third was in the 
file of the trial Court In the appellate court, a petition of compro- 
mise (covering all the 3 cases) was filed by the parties and the first 
two cases compromised with the permission of the Court. While the 
third case was taken up by the trial Court the petitioner (who was 
the appellant of that case) resiled from the position he had taken 
up in the appellate Court with regard to the third case and alleged 
that that case had not been compromised. Their Lordships of the 
Madras -High Court held that the petitiorer was bound by the peti 
tion of compromise which both parties had filed in the appellate 
Court and which covered the third case as well, and ruled that there 
had been a valid composition of the offence in the third case, which 
could no longer proceed 

Me, Narendra Kumar Bose and Babu Kanaidkan Dutt (for 
Babu Nirode Baran Banerjee) for the Petitioners. 

Babu Satindra Nath Mukherjee for the Opposite Party. 

The judgment of the Court was as follows : 

A case was pending against the petitioners in which they were 
charged with an offence punishable under section 427 I. P. C., the 
opposite party being the complainantein that case. The offence is 
one which is compoundable under section 345 Cr. P. C. without the 
leave of the Court. On the asst June 1924 both parties fileda 
petition of f compromise agreeing to be bound by the decision of five 
gentlemen. named therein and asking the Court to grant an adjourn- 


tr) (1912) 19 I. C. 948. (a) (t915) 1, L. R. 39 Mad. 946. 
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ment for settlement of their dispute. On the gth July another joint 
petition was filed reducing the number of arbitrators to three.. The 
three arbitrators visited the locality, but while they were making 
their enquiry some unpleasantness occurred and one of the arbitrators 
ceased to take any further part in the deliberation. The two remain- 
ing ‘arbitrators made an award which was'not accepted by the oppo» 
site party. An application being’ made by the petitioners to the 
trying Magistrate to record’ an order of acquittal under section 345 
he held that the case had not been compounded and that the trial 
should proceed. 

“ The only question that arises in this Rule is whether ‘these 
petitions filed on the arst June and the gth July 1924 had the effect 
of compounding the case within the meaning of section 345 of the 
code. We think the magistrate is right in holding that it cannot be 


‘said that the agreement to refer the case to arbitration was.a final 


settlement of the dispute which the Court was bound to accept. 
The fact that when agreeing to be bound by the decision of the 


` arbitrators the parties asked for adjournment of the case shows that 


it was not their intention to treat the reference to arbitration as 


‘taking the case out of the jurisdiction of the criminal Court. The 
. decision of the ‘arbitrators whatever it was could not have been 


enforced by the criminal Court, and it is unlikely therefore that the 
parties would have considered that the reference to arbitration was 
the final‘ending of the dispute. What was probably contemplated 
was that the arbitrators should go into the matter and in accordance 
with their decision the parties would act and after effect had been 
given to their decision by mutual agreement the case. should then 
be compromised, but that it should be kept pending until it was 
finally settled. 

We accordingly discharge this Rule. . 


A. T. M. Rule discharged. 
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Present.—Lord Sumner, Lord Blanesburgh, Sir John Edge, 
Mr, Ameer Ali, and Lord Salvesen. 


NOWROJI RUSTOMJI WADIA 
v. 


GOVERNMENT OF BOMBAY.* 
[On APPRAL FROM THE Hica Court or JUDICATORE AT Bomsay.] 


Appeal—Land Acquisition Act u of 1894)—Compensation — Undeveloped land— 
Value— Practice of Privy Council in such appeals. 


The Privy Council will entertain appeals in compensation cases under the Land 
Acquisition Act only on questions of principle, where there has been errors in 
law including errors in appreciating or applying the rules of evidence or the judi- 
cial methods of weighing evidence, and not upon questions of value, which 
latter are, in matters both of fact and law, the proper subject of appeal to the 
Courts in India. possessing specific local knowledge and experience ; and the 
Privy Council will not review the decree of an Indian appellate Court merely 
upon questions of value : Secretary of state v. General Steam Navigation Co. 
(1) ; Rangoon Botatoung Co. v. Collector, Rangoon (2); Charandas v. Amir- 
khan (31; Narsingh Das v. Secretary of State (4); N. Luchmeedavamah v V. 
Naidoo (5) ; Umroo Begum’s case (6), referred to. 


The value to be placed at a given moment on a plot of land, which is not in the 
market or the subject of bargain and sale, ‘but owes a large part of any value it 
-possesses to the prospective results of development work. to be undertaken there- 
after at an uncertain time and at an estimated cost, is a question of fact 


Appeal from a decree of the High Court (Macleod, C. J. and 
Shah, J.—zoth September, 1921) modifying a decree of the same 
Court (Kajiji, J.—3oth August, 1920) on a reference thereto under 
the Land Acquisition Act. 


On the 22nd December, 1912, the appellant argeed to buy for 
Rs. 50,204 Certain vacant undeveloped land near: the junction of 
Delisle and, Arthur Roads, Chinchpokli, Bombay, of the area of 
22,312sq. yds. ; and on the roth February, 1915 he paid for and 


(1) (1909) 1. L. R. 36 Calc. 967; 10:0, L. J. 281. 

(2) (1912) L. R. 39 l. A. 197 (201); 1. L. Re 40 Calc. 21 ; 16 C. L, J. 245. 
4 (3) (1930) B. R. 47 I. As 255 (264) ; 25 C. W. N. 289. 

(4), (1944) L. R. sal. A. 143. 

(5) (1861) 9 M. 1. A. 66 (87); © W. R. P. C.-30. 

(6) (1894) L. Reai 1. A. 163; L L. R. 21 Cale, 997. 
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P. C. obtained a conveyance of the same. In 1917, the tespondent, 
1925. through the Collector, acquired the land for the Bombay Municipal 
R bans Corporation for the extension of the Hospital for Infectious Diseases, 
vetami Wadia : 
and awarded Rs. 98,724 as compensation, i, e, at Rs, 8 per sa. 
yd. less a small discount to allow time for disposal of the plots. 
Upon a reference to the High Court under section 18 of the Land 
i Acquisition Act, Kajiji, J. awarded Rs ro per sq. yd. i, e, Rs. 1, 39, 
: : 970 on the 30th August, r920. The Court of appeal (MacLeod, 
C. J. and Shah, J.) on the zoth September. rg2r reversed the 
decree of Kajiji, J and restored the award of the Collector. The 
appellant appealed to His Majesty in Council. 


Sir G. Lowndes, K. C. and B. B. Raikes for Appellant. 
A. M. Dunne, K. C. and A. M. Talbot for Respondent. 
The judgment of the Board was delivered by 


G erat of 
Bombay. 


Lord Sumner: In 1917 the Municipality of Bombay acquired 
June, 12. a plot of land for purposes connected with an existing hospital, and 
Ki the usual statutory proceeding took place before the Collector of 
Bombay to fix the amount of compensation to be paid for the land. 
The owner, being dissatisfied with the amount awarded, viz, Rs. 98, 
724, claimed a reference to the High Court, and in r920 Kajiji, 
J., varied the Collector’s award by increasing the rate to be allowed 
` per square yard superficial from Rs. 8to Rs. ro This raised the total 
compensation to Rs 1,39,g70. Upon an appeal by the Municipality 
the High Court set aside the learned Judge’s decree and dismissed 
the reference, They thus in effect confirmed the Collector’s award. 
From this decision the claimant now appeals. 

The value to be placed at a given moment on a plot of land, 
which is not in the market or the subject of bargain and sale, but 
owes a large part of any value it possesses to the prospective results 
of development work, to be undertaken thereafter at an uncertain 
time and at an estimated cost, is not only in its essence a question 

° ° of fact but is one upone which, almost above any other, opinions 
will differ, without its being possible to give irrefragable reasons for” 
any particular conclusion. 
lt has been declared ig decisions of the Board, by ‘whith their 
Lordships are now bound, ¢hat appeals in valuation cases will only 
be entertained on questions of principle. [See Secretary of State v. 
General Steam Navigation Co., (1) ; Rangoon case (2), per Lord 
Macnaghten ; Chavandas v. Ameer Khan (3),per Lord Buckmaster— 


(1) (1909) I. L. R. 36 Cale. 967. 
(2) (1912) L. R. 39 I. A. 197 (201). (3) (1920) L. R. 471. A. 264. 
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“this Board will not interfere with any question of valuation”—and 
Rai Bahadur Lala Narsingh Das v. Secretary of State for India (1), 
sth December, 1924. No. 40 of 1924.) Errors in law, including 
errors in appreciating or applying the rules of evidence or the judicial 
methods of weighing evidence, are matters that can and will be dealt 
with on appeal by this Board, but when, as in the present case, a 
difference of opinion has occurred between two Indian Courts upon 
the number of rupees per yard to be allowed for a plot of land, as 
to which their Lordships can form no opinion of their own, it would 
be alike unprofitable and impracticable to embark on a comparison 
of the decisions of these Courts. In cases relating to the acqui- 
sition of land the whole matter, both of fact and law, is a proper 
subject of appeal in India, for their local knowledge and experience 
enable the learned Judges to form useful judgments upon the whole 
case. The amending Act of 1921 declares awards under the Land 
Acquisition Act, 1894, to be decrees so as to bring them within the 
general rules as to appeals to this Board, but it does not prescribe 
any special mode, in which they are to be treated. This Board 
has found it necessary to limit the extent of the inquiry, in order 
to spare the parties costly and fruitless litigation. Just as in cases. 
where there are concurrent findings of fact in the Indian Courts, it 
has long been thé general rule of the Board not to allow such fin- 
dings to be re-opened here [Naragunty Luchmeedavamak's case (2) ; 
Umroo Begum's case (3), 89 it has now been settled that this Board 
will riot review the decree of an Indian appellate Court merely upon 
questions of value. Where their Lordships have neither the 
materials nor the experience on which to found an opinion of their 
own, in a matter where the opinions of competent Courts in India 
differ (and a fortiori’ where they concur), it is not their practice to 
ititerfere, as an appellate tribunal, unless there appears to be error 
in law or miscarriage of justice. 

In view of this practice the present case may be shortly dealt 
with. ‘The plot to be acquired was irregular in shape and contour. 
Except at one point, {and there only by a narrow passage, it bad 
no accgss stô any road, Part of it was hollow and lowlying, so 
that in the rains water accumulated therë to the depth of several 
feet. No transactions were proved in respect of land closely adja- 
cent to or precisely similar to this plet and such transactions as had 
occurred were cases of development and sale at dates not at or about 


the material time, viz, 1917. The question, whether or not there 
e 
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. 
had afterwards been an upward trend in market values generally, 
was not only. highly disputable as a matter of opinion, but was not ` 
affirmatively supported by any satisfactory proof. ` 
Both partiés admitted that the most satisfactory use, to which 


_ the land could be put, was the erection of workmen's dwellings, and 


the value of the land for this purpose accordingly became the ‘ques- 
tion to which both directed their attention. Development — 
of thls kind required the dedication of a considerable part ` 
of the surface, in order to provide an access road, and also the ` 
raising of the whole surface to one level, free from risk of flooding, 
by permanently filling in the cavities with suitable loose material. 
Estimates of the area of land required for the road and of the cost 
of filling in per cubic yard were accordingly prepared, and were 
agreed on both sides, It does not appear, however, that any 
allowance was made for the time required to enable the made d 
ground to settle, or for the risk that unexpected settlements might 
take place, and probably these factors were beyond any exact esti- ` 
mation. Of course the circumstances that might exist, when the ` 
work was done and the realisable value of the developed site could | 
be ascertained, were alike beyond human foresight. 

Kajiji, J., appears to have ‘addressed himself to the question 
of the fair compensation for land taken in 1917, to be allowed as at 
that date, as if it were an algebraic problem, which could be solved 
by an abstract formula. He sought to ascertain what value per 
yard the land might be supposed to have, if improved at some ` 
uncertain date, by treating the cost of filling in the cavities asa- 
determined sum, to which there could not be any addition, and by 
deducting this sum alone fron the supposed realisable value after 
future development. From these somewhat abstract factors he 
arrived at a concrete rate per superficial yard to be paid presently 
by way of compensation. In doing so he took no account of the 
factor of interest on the cost of the filling in and the other develop- 
ment work during the uncertain interval before the tim® of realisa- 
tion might arrive. : | 


From his conclusions thys arrived at the High Court disfented. 
Their reasons are not very clearly given, but this may be due to 
the fact that the evidence, which they discussed, is not very clearly 
recorded. At any rate, as it appears to their Lordships, they fell 
into no error of principle in their criticisms of the‘judgment of 
Kajiji, J., or in the procéss by which they arrived at their, own 
conclusions. In dissenting from the method, which the learned 
Judge seems to have followed, they were certaintly right. Factors 
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such as he omitted to notice may be of great. importance. or of 
little, or even may be truly negligible according to the circumstan- 
ces of the particular case, but it’ cannot be right to ignore them 
altogether, as having no place at all in a rigid system of calculation. 
They were guided by their own view, as they were entitled to be, of 
the weight of the various pieces of evidence, nearly all of indi- 
rect bearing on the problem in hand—and in many cases only 
imperfectly developed. They thought, as they were entitled to 
think, that the grounds, on which the supposed rise in general 
market values was rested were so unsubstantial in’the mselves and so 
distantly related to the circumstances of the site in question, as not 
to amount to any evidence on which to rest the judicial conclusion 
that something should be allowed for a rising market. 

After carefully examining the evidence and the way in which 
the High Court appears to have dealt with it in arriving at the 
conclusion now under appeal, their Lordships are unable to find 
that there has been any error in principle or in law in the method 
of arriving at it. They will accordingly humbly advise His Majesty 
that this appeal should be dismissed with costs. 

T. L, Wilson & Co: Solicitors for Appellant. 

Solicitor, India Office : Solicitors for Respondent. 
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[On APPEAL FROM THE HIGH Court OF JUDICATURE AT PATNA.] 


Mortgage—Mortgaze by purdanashin lady—Atiestation—Transfer of Property 

Act (IV of 1882), section 59—Evidence Act (1 of 1872), section 70. 

A mortgage purporting to be executed by a purdanashin lady, and bearing on 
it by way of attestation, the signatures of persons who were not present at her 
execution thereof, is not attested in the manner required by section 59 of the 
Transfer of Property Act and is therefore void as against her : Shamu Patter v. 
Abdul Kadir Ravuthan and others (1); Bryan v. white !2); and Ganga 
Fershad Singh v. Ishri Fershad Singh (3) referred to ; Padarath v. Ram 
Nain Upadhia (4) distinguished. 


Section 70 of the Evidence Act applies to a document duly attested. A 
document is not duly and legally attested, within the meaning of section 70 of 
the Evidence Act if it is merely signed by persons who, though professedly witnes- 
ses to its execution, were in truth and in fact, not so. 

. Appesl from decree (roth June r921) of the High Court (Das 
and Adami, JJ.) which partly affirmed and partly reversed a decree 
(26th Sept. 1917) of the District Judge of Patna (R. L. Ross, 
Esq.). 

The facts of the case sufficiently appear from the judgment of - 
their Lordships. 
De Gruyther K. C. and W. Wallach for the Appellants. 
Sir G. Lowndes K. C. and E. B. Raikes for the Respondents. » 
The judgment of the Board was delivered by 
Lord Darling.—This is an appeal from a judgment and decree, 
June, 23. dated roth June, rg2r, of the High Court of Judicaturé at Patna, 
partly affirming and partly reversing a judgment and decree of the 
District Judge of Patna. The suit was brought to enforce a mort- 
gage dated 17th August, 1906. It was pleaded by the defendants 
(appellants) that the mortgage bond is void by reason ofits not 


s ` (a}(igia) L. R. 39 1. A. 218; 1. L. R 35 Mad. 607; 16 C Le), 596» 
(2) (1850) 2 Rob Ecc. 3-5. 
(3) (1918) L. R. 45 I. A. 943 27C. L.J}. 348. 
t4) (1915) La R. 42 I. A. 163; l L. R. 37 All. 474; 22 G. L. J. 165. 
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being attested in accordance with the-provisions `of. the Transfer of 
Property Act IV of 1882, section 59. 7 

The only important question upon this: appeal isin regard to 
the appellant Musammat Hira Bibi and her liability on the mort- 
page bond. It is admitted thit. she actually signed the bond, but 
it is a document which requires attestation -by witnesses, as is provi- 
ded by statute. 

Hira Bibi isa furdanashin lady. The evidence shows, beyond 
contest, that when Hira Bibi signed the -mortgage bond not one 
of the persons who signed-as witnesses was present or saw her sign 
it. She was behind the ssrdak. Anant Prasad, her son, took this 
deed, and others, inside the purdah, He came out and told those 
outside, and out of sight of Hira Bibi, that she had signed the 
deed, and after ‘this all those signed whose names appear as 
witnesses. . so 


“The learned Judges ` from whose judgments this appeal is 
brought have themselves declared that this is wholly insufficient 
to comply with the statute relating to the due execution and attesta- 
tion of such a document as this mortgage bond, but they have held 
that the deed is good as against Hira Bibi, because she has admitt: 
ed, that she signed it. 


“Mr. Justice Das—with whose judgment Mr. Justice, Adami 


agreéd—put the case thus: 

“Ifthe matter were ses integra I should dahi” whether the 
admission of a party can render valid that which is invalid. The 
question is—lIs the rule enunciated in section 59 of the Transfer of 
Property Act a rule of law affecting the validity of the mortgage or 
is it a rule of evidence affecting the proof of the document ? ° If it 
be a rule of evidence the question becomes one of proof and the 
admission of a party would be in the circumstances quite sufficient. 


But if it be a rule of law then it is difficult to understand how the 


admission of a party helps the solution pf the problem.’ My own 
view is that Section 70 of the Evidence Act operates only where the 


mortgagee has not given any evidence at all of due execution 

of the document by the mortgagor, but relies on the admission. 
e 

by the mortgagor. If, for instance, the, mortgagor admits the exe-' 


cution of the document in the written statement it is wholly 


unnecessary for the mortgagee to *adduce any evidence as to the 


execution ofethe document. But the matter would stand on an 
entirely different footing . if the mortgagee -produces his evidence 
of executioniand that evidence establishes that the document was 
not attested in the manner required by section 59 of :the ‘Transfer 
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of Property Act, I am, however, bound by the decisions of the 
Calcutta High Court and of this Court. In accordance with those 
decisions I must hold that the admission of the defendant renders 
it unnecessary for the plaintiffs to prove that thé: document was 
executed and attested in the manner required by section 59. of the 
Transfer of Property Act.”. 

It appears, then, that the Judges of the High Court of Patna 
would have held that this mortgage .bond was not duly executed 
by the appellant, Hira Bibi, had they not felt bound to follow 
earlier decisions of that Court and of the High Court of Calcutta. 
They appear to have been unaware of several cases decided on 
appeal by this Board, and directly dealing with the matter in- ques- 
tion, When these are considered, it appears to their Lordships 
that this case is already concluded by authority. It is needless to 
do more than to call attention to them very briefly :— : 

Shamu Patter v. Abdul Kadir Ravuthan and others (1) decides 
that to be a good signature attested by two witnesses, within the 
Transfer of Property Act, 1882, section 59, the persons signing as 
witnesses must be present at the execution ‘of the instrument. 
Their Lordships adopted these words of -Dr. Lushisgton (in 
Bryan v. White (2), " Attest, means the persons shall be present 
and see what paases, and shall when required, bear witness to the 
facts.” And they followed the decision of the House of Lords in 
Burdett v. Spilsbury (3) to the same effect. 

The case of Padarath v, Ram Nain Upadéhia (4), is in its aa 
rial facts totally different from this one, and has, therefore, no 
bearing on the question here to be decided. But another case 
— Ganga Pershad Singh v. [shri Pershad Singh (5)—is in almost all 
particulars identical with this present one, and in that instance the 
mortgage deed was declared to be void as not being duly executed 
and attested. 

These cases sufficiently confute the argument founded upon 
the words of section 70 of the indian Evidence Act, 1872, that-- `; ° 


“ The admission of a party to an attested document, of its exe-` 
cution by himself shall be sufficient proof of its execution as fyainst 
him, though it be a document required by law to be attested.” 

Those words apply only to a document duly attested. The 
mortgage deed here in question was not, in a legal sense, attested ; 


` (1) (1912) L. R. 39 I. A. 218. (2) (1850) 2 Rob Ecc. gts. è 
: (3) (1842) 10 Cl & Fe 340. (4) (1915) Le R. gal. A. 163. 
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for it was merely signed by persons who professed to be witnesses 
to its execution, although in truth ad in fact they were not so.’ 
.., Their Lordships are, therefore, of opinion that, as against the 
appellant Musainmat Hira Bibi, the mortgage decrees of both the 
Courts below should be set aside with costs, and the suit dismissed 
as against her. With regard to the other appellants the decrees 
should stand. ` 

The costs of Musammat Hira Bibi should be paid by the 
contesting respondents, but the other, and unsuccessful appellants, 
should pay the costs of such of the respondents who appeared. 
Their Lordships will humbly advise His Majesty accordingly. 

` W. W. Box & Co: Solicitors for Appellants. ` 

‘Watkins & Hunter : : Solicitors for Respondents. 


A. ‘de m. ` Appeal allowed as regards Hira Bibi but 


Bismissed as regurds others. 


FULL BENCH. 
Before Sir Hugh Walmsley, Knight, Judge, Sir Ewart Greaves, 


Knight, Judge, Mr. Justice C. C. Ghose, Mr. Justice 
B. B. Ghose and Mr. Justice M. N. Mukerji: 


- NAWABZADI MEHER BANO KHANUM AND UTHERS 
v. _ l 
SECRETARY OF STATE FOR IND1A IN COUNCIL. 


Aszossment—Income Tax act (XI of soeh Seci a(t) (a), 4 (3) tvii) — Mutation 
` Nasar. e 


7 ` Par Curiam ( Walmsley, J. dicscebtenisy: : Mutation Nasar, that is, tho amoun? 


paid to: 2 landibrd for, recognising the transfer-of a holding situated within a per» 
manently settled estate, and subject to payment oś roadcess by a tenant»to another 
is rent or revenue derived from land within the meaning of section 2 sub-section 
(1) (a) of the Indian Income Tax Act and as such is exempt from assessment to 
income tax under Section 4 subsection 3 (viii) of the said Act: Birendia v. 
Secretary of Stgte (1) over-ruled on the point, ` 


; *Fyll Bench Reference No. 1 of 1925; in Reference No. 5 of 1934, made 
by Commissioner of Income Tax of the Dacca Range. 
(1) (1920} 1. L? R. 48 Cale. 766 ; 326. L. J. 433. aeo he 
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CIVIL., >- Reference under section 66(2) of the Indian Income Tax Act.; 
1925 , The facts of the case appear from the judgment. 
wed Z 
Meher Bano “The Reference came on for hearing before Mr. Justice Greaves 


Secretary al State and Mr. Justice Mukerji who delivered the following judgments : 
for India in.Council. 


_coge iu. Greaves, J. : This is a Reference under section 66 (2) of the In- 
January, 27. come Tax Act, Act XI of 1922, made to us by the Commissioner of 
° Income-tax. The point which arises is a very short one, namely, whe- 


ther Mutation Nazar, that is, the amount paid to a landlord for 

recognising the tra sfer of a holding by one tenant to another, is 

agricultural i income within the meaning of section 2, sub-section. (r ) 

(a) of the Indian Income-tax Act, XI of 1922 and as such is exempt 

from assessment to income-tax under section 4, sub-section 3 (viii) of 

the said Act. The Income-tax officer held that such payments were 

assessable to income-tax having regard to the decision of this Curt 

in the case of Makarajzk Birendra Kishore Manikya Bahadur v. 

Secretary af State for India in Council, (1) An appeal was preferred 

by the assessee against the assessment of the Income-tax officer, 
The Assistant Commissioner of the Dacca Range rejected the- 

appeal agreeing with the decision of the Income-tax officer. Accor- 

dingly, an application was made to the Commissioner of Income-tax 

asking for a Reference to this Court under the provisions of the section 

of the Act to which I have referred and the Commissioner has, 
accordingly, referred the question in the terms which I have indica- 

ted. He agrees.with the Income-tax officer that the ‘assessment was 

rightly made and that the Nazar is-not argricultural income and is, 

therefore, not exempt from income-tax and he adopts as the grounds 

of his decision the reasoning of this Court in the case of Birendra v. 

ave Secretary of State (1) to which I have just referred. The case of 
if zi Birendra 0. Secretary of State (1) was decided under the Income-tax. 
l Act of 1918: but it is conceded that so far as’ the question 
a now before us is concerned that Act was identical with the, 
“| present Act of 1922. The point, therefore, is covered by the.deci- 
sion in Birendra v. Secretary of State (1) provided we agree with 
that decision. Before I refer to it I must refer shortly to the. 

sections of the Income-tax Act of rga2 which bear upon the ] point. - 

Section 4, sub-section (3) provides that the Act is not to apply to 
certain classes of income. Amangst these, is the agricultural in- - 
come and in section 2 of the Act agricultural income is defined as ` 
° rent or revenue derived from land which is used for “agricultural 
purposes and is either assessed to land revenue in British Indis or 


(1) (1920; 1. L. R, 48iCales 766; 32 C: Le: J. -4330 -` 3 
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. . 
subject to a local rate assessed and collected by officers of Govern- Civit. 
ment as such. The land in respect of which the Nazar was paid 1925. 

KE š und 
was a part of a permanent-settled estate which is also subject to Meher Bano 


road cess. 7 Oe 
2 E : _ Secretary of State 
Two points arose for decision in the Reference to which the case’ for india in Councils! 


of Birendra v, Secretary of State (1) relates. The first point was Ghanes, x 
whether the Nazar or Selami payable in respect of a tenancy of waste aji 
land was assessable to income-tax or exempt as being rent or reye-' 
nue derived from land used for agricultural purposes within section 
2, sub-section (1) (a) of that ‘Act. The second question -was the 
one which directly arises on the present Reference, namely, whether 
the Nazar or Selami paid for the recognition of the transfer of a 
holding from one tenant to another was rent or revenue derived 
from land: which was used for agricultural purposes within the 
meaning of section 2, sub-section (1) (a) of the then Income-tax Act.: 
The learned Judges who heard the Reference decided that Nazar or 
Selami paid in respect of waste land was revenue within the meaning 
of section 2, sub-section (1) (a). The reason for their so holding’ 
was that they thought that the amount fixed for periodical payment, 
that is, rent, was not independent of the Nazar or Selami and that 
the Nazar or Selami was a capitalised sum which taken with the 
periodical rent constitute in the aggregate the consideration for the 
grant, When, however, they came to consider the question of Nazar 
or Selami paid for recognition of the transfer they held that this was’ 
not revenue within the meaning of section a (r) (a) because it was 
not a return, yield or profit of any land and further that iit was 
not rent in apy sense of the terrn but they held that such a pay ment 
was a payment to purchase peace in order that the landlord might 
not contest the validity of the transfer -and they held that this was 
not a payment that came within the scope of the definition of agricul-- 
tural income. With all respect to their Lordships who decided that: 
case I feel some difficulty in accepting the reasoning upon which it‘ 
sis founded. dhe expression “revenue” as they say in their judg-' 
ment includes return, yield or profit of any land and I find it very ° 
difficultto escape from the conclusion that a payment of this kind 
is not profit derived from the ownership 6f the land. If, therefore, 
revenue includes profit, as I think it does, then it seems to me that’ 
Nazar or Selami is really derived from land which is used for agricul- 
tural purposes within the meaning of the expression as it occurs 
in section 2 (1) (a) of the Indian Income-tax Act of 1922. 
: Tht-result is that,in my’ opinion, ‘the assessee is ezamipt from 


(1) {1920) 1. L. R. 48 Calc. 766, 32 Ce Le Je 433. ~ 
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payment of income-tax by reason of the provisions of section 4, Subs 
section (3) (viii) of the same Act. The question, therefore, which: 
we refer for the decision of a Full Bench is whether the decision in 
Birendra v. Secretary of State (1) as regards Selami paid for the 
recognition of a transfer of a holding from one tenant to another 
is correct and the question which arises for the decision of the Full 
Bench is whether asa or Selami paid by a tenant to a landlord for 
the recognition of the: transfer of a non-transferable holding is rent 
or revenue within the meaning of the expression as it occurs in 
section. a(1) (a) of the Indian Incomeetax Act, XI of 1922. If the 
Full Bench hold-that such Wasar or Selami is not assessable to 
income-tax, this judgment will be forwarded to the Commissioner. 
If, however, the Full Bench hold that the case of Birendra v. 
Secretary of State (1) was rightly decided, the matter will come back, 
to this Bench in order that we may deal with the other question 
which was raised before us by the assessee, namely, that having 
regard tothe provisions of the Permanent Settlement no liability 
for assessment has been imposed by the Income-tax Act on Nazar. 
or Selami. 

Mukerji J: I agree. 

Mr. Jogendra Nath Mukherji and Babu Paresh Nath Mukherji. 
for the Petitioner, - 

Mr. B. L. Mitter (Standing Counsel), Babu Surendra Nath 
Guha and Moulvi Nuruddin Ahmed for the Government. . 

l C. A. V.. 

Walmsley. J: This Reference raises the question of the 
liability of mutation Nazarana to income tax. 

The referring Judges are unable to agree with the view taken 
in the case of Birendra Kishore Manikya v. Secretary af State for 
India (1). in that case it was held that the premium paid for the 
settlement of waste land or abandoned holdings is not liable, but 
that the premium paid for recognition of a transfer of a non-trans- 
ferable occupancy holding ffom one. tenant to another ig liable. 

e I was one of the three judges who delivered that decision, and 
I-find that I am in a minority on this Bench. In the absgnce of any 
fresh arguments it is enowgh for me to say that I adhere to the 
opinion expressed in that jûdgment for the reasons there given. 

Greaves J: The question which arises for the decision of the. 
Full Bench is, whether Nazar or Selami paid by a tenant to a land- 
lord for the recognition of the transfer of: a non-transferable 

holding is rent or revenue within the meaning of the expression as 

(1) (1920) h L. R. 48 Cale. 766; 32 C L. Jo 433e | e 


Vor. XLIL.] _ HIGH COURT.. 


it occurs in section 2 (1) (a) of the Indian Income Tax Act (Act 
XT of 1922). This question arose for :ne decision of the Court in 
the case of Maharajah Birendra Kishore Manikya Bahadur v. 
Secretary of State for India in Council (1) and it was there deci- 


ded that such payments were assessable to income tax. Doubts ; 


having been raised as to the correctness of that decision the matter 
has been referred to the Full Bench. Agricultural income is not 
assessable to income tax under the Income Tax Act in which Act 
such income is defined as rent or revenue derived from land which 
is used for agricultural purposes and is either assessed to land 
revenue in British India or subject to a local rate assessed and 
collected by officers of Government as such and the land in the 
present case in respect of which Nazar was paid was apart of a 
permanently settled estate which is subject to road-cess, It is 
admitted by the learned Standing Counsel who appeared for the 
Secretary of State that Nazar is revenue but he argues that although 
itis revenue it is not revenue derived from land but from the 
transaction, that is from the recognition of the transfer, and that it 
is an incident of the transfer and not of the tenancy and therefore 
does not flow from the land. ° 
In the case of Birendra:v Secretary of State (1) the learned 
Judge who delivered the judgmem of the Court referred to the 
definition of revenue in the Oxford Dictionary as '“ the return, 
yield, or profit of any lands, property or other important source of 
income ; that which comes in to One asa return from property or 
possessions, specially of an extensive kind ; income from any 
source, but specially of an extensive kind; income from any 
source, but specially when large and not directly earned.” 
The conclusion seems to me irresistible that if it is admitted, as 
„I think it is rightly admitted, that nazar is revenue, it is profit of the 
land and that it fows therefrom or from the ownership thereof but 
in Birendra v. Secretary of State (1) it is said that this is not so 
and that it cannot be deemed the return, yield, or profit of any 
land but that it is money paid by the transferee to the landlord 
to purchase peace, so that he may not contest the validity of the 
transfer. pÀ 
This.no doubt is true but it seems to me to ignore another 
aspect altogether namely that it is money which comes to the land- 
lord by virtue of the fact that he is the owner of the land. Viewed 
in this lighe it clearly is derived from the land and is agricultural 
incgme; within the definition thereof contained in the Income Tax 


(1) (1920) 1. L, R. 48 Calc. 766 ; 32C. L. J. 433. 
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Secreta oF State Bench by saying that nazar or selami paid by a tenant toa land- 


for India in Council. lord for the recognition of a non-transferable holding is rent or 


Greaves; Fe revenue within the meaning of the expression as it occurs in section 

= 2 (1) (a) of the Indián Income Tax Act (XI of 1922) and that it is 
exempt from assessment to income tax by virtue of the provisions 
of section 4 (3) (VIII) of the same Act. 


It follows that in my view the decision in Maharajah Birendra 
Kishore Manikya Bahadur v. Secretary of State for India in 
Council (1) in so far as it holds to the contrary is not correct. 


This judgment will be forwarded to the Commissioner of 
Income Tax. 


C. C. Ghose, J: 1 agree with my leartied brother Mr. Justice 
Greaves in the view which he has taken. 


B. B. Ghose, J: I agree in the opinion expressed by my 
learned brother Mr. Justice Greaves, 


Mukerji J: 1 also agree in the judgment delivered by my 
learned brother Mr. Justice Greaves. 


A. T. M. Reference accepted, 


(3) (1920) l. L. R 48 Calc. 766 ; 32 C. L. J. 433- 
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“ (ON APPEAL FROM Tax CHIEF Court or Lower Burm:.] 


Nuisance — Artificial water course—Blacking of canal by lower land-owner— 
Consequent flooding and damage to owner of land higher up ghe canal— 
Liability of lower owner. 


A raised road or “ bund” traversed depressed ground, through: which A8wed 
a canal, properly provided with a gap or “eye” for the flow anda bridge over the 
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canal. The owner of land lower down the canal caused this gap or “eye!” to be 
filled up, thus blocking up the course of the water in the’ canal at that spot, 
which water -overflowed and flooded land higher up the canal course, and damag- 
ed the crops there : 


Heid, that the lower owner was guilty of an actionable nuisance, for which he 
was liable in damages to the higher owner: Bickett v. Morris (1); Mensies vs 
Breadalbane (2); Orr Ewing v. Colquhoun (3); Nield v. N. & W. Ry. 
Co (4); King v. Comissioners for Pagham (5); Whaley v. L. Y. Ry. & 
Co. (6) ; Rylands v. Fletcher (7) referred to. 


It is immaterial in such cases to enquire how or by whom the waterway thus 
blocked up was originally formed or built, or whether it was a natural or an 
artificial watercourse. 


Though, in the case of a natural watercourse, the various riparian owners are 
entitled, as an incident of their ownership, to the unimpeded flow of the water 
and to its reasonable enjoyments it passes in its natural course through the 
riparian lands, and, on the other hand, in the case of an artificial watercourse, 
such owners’ right to the water-flow rests upon either prescription or grant from 
or on contract with the owner of the land from which the water was artificially 
brought, yet a watercourse, originally artificial, may have been made under 
such circumstances and used in such manner that a riparian owner may have over 
it, apart from grant or prescription or contract, the same rights as over a natural 
stream: Rameshur Pershad v. Koonji B. Pattuck 18); Kensit v. G E. Ry. 
Co. (9) ; Sutcliffe v. Booth iro); Holker v, Poritt (11); Baily v, Clark (12) 
referred to. 


The law in lower Burma as to the flow of, and flooding by fresh water 
rivers and watercourses, or trespasses on the bed or soil of such rivers, is the 
same as in England ; Abdul Hakim v. Gonesh Dutt (13); Ramasawmy Vaiker 
ve Rasi Naicker (14) distinguished. 


Appeal from a judgment of the Chief Court of Lower Burma 
(Maung Kin and Duckworth, JJ.) dated 31st May 1921, reversing 
the decree of the District Judge of Pyapon (PoBye, Esq.) dated 27th 
September 1919, awarding to the appellants Rs. 88a1-48 cents, as 
damages, and costs against the respondents. 

The material facts and arguments appear from the judgment of 
their Lordships. 


G. Lawrence, K. C. and Besley for Appellants, 
Harney, K. C. and Leach for Respondents. 

e 
The judgment of the Board was delivered by 


(1) (1866) L. R. 1 H. L. 47. (2) (1823) 3 Bligh N. S. 414. 


(3) (1877) 2 App. Cas. 839. (4) (1874) 10 Exch. 4. 

(5) (1828) 8 Ba & C. 355. (6) (1884) 13 Q. B. D. 13, 

(7) (1868) 3°H. L, 330. (8) (1878) 4 App. Cas, 121. 
{9), (1884) 27 Ch. D. 122. (10) (1863) 32 L. J. Q. B. 136. 


(15) (3873) L. R. 8 Exch. 107. (12) (1902) 1 Ch. 649, 
(13) (1885) 1. L. °R. 12 Cale. 323, (14) (1913) 1. L. R. 38 Mad. 149. 
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Lord Atkinson : This is an appeal from a judgment of the Chief ; 


Court of Lower Burma (Maung Kin and Duckworth JJ.) dated rst 
May, 1921, allowing the‘appeal of the respondents against a decree 
of the District Court of Pyapon (Po Bye, District Judge) dated 27th 
September, 1919, by which the said District Judge ordered the 


‘ respondents to pay the appellants the sum of Rs. 8.821-48 by way of 


damages and the costs of the suit. 

The appellants in the second paragraph of their case allege that 
“the question raised is whether in Burma a lower agricutural owner 
is liable to compensate a higher agricultural owner for damage to 
crops by inundation caused by the blocking ofa canal running 
through the lands of the lower owner by which the water would other- 
wise have been drained from the land of the higher owner.” 

In a sense, but only in a limited sense, is that statement accurate. 
Save in the second and third of the reasons for their appeal it is put 
forward that the law applicable in Lower Burma to the flow of and 
flooding by fresh-water rivers or watercourses, whether they be 
natural or artificial, or trespasses on the bed and soil of such rivers 
and streams, is different from the law as applied to similar subjects 
in England. A little consideraion of the two cases cited, Abdul 
Hakim v. Gonesh Dutt (1) Ramasawmy Nickey v. Rast 
Naicker (2), will show that there is no conflict between the two 
systems of law, and it was not contended in argument on the , 
hearing of the appeal that the general principles of the laws of 
England touching the matters above mentioned did not apply to. - 
Lower Burma. 

The action out of which the appeal has arisen was brought by 
the two appellants (who are husband and wife) in the District Court 
of Pyapon, Lower Burma, to recover damages amounting to Rs. 
13,448 for the wrongful flooding by the acts and procurement of the ` 
respondents ofa large tract of paddy lands 68.541 acres in extent, 
belonging to the appellants, whereby the productivity of these 
lands was, inthe seasonin which the acts were done, So reduced 
that they only yielded 3,867 baskets of paddy instead of their 
normal yield of about 175300. The District Judge decided in 
favour of the appellants and ‘awarded them Rs, 8-821—48 damages. 
The Chief Court on appeal reversed the decree: of the District Judge, 
and on grounds which appear to fhe Board strange, and are indeed 
unsound, decided in the respondents’ favour. | 

Several maps of the locality were given in aidai tie two 


(1) ass I, L. R. 12 Cal. 323. å 5 
(2) (1913) 1. L. R. 39 Mad. 149- 


Von. XLII} PRIVY COUNCIL. 


most intelligible and useful were the first, a map marked exhibit A, 
and the second, dated in the year rgo6—7, described as exhibit 2A. 
With almost perverted ingenuity the draftsman of these and, indeed, 
of many other maps, has omitted to place upon the face of them 
any indication of the points of the compass, so that in dealing with 
them one is obliged to use the words left and right, and top and 
bottom of the maps in order to endeavour to fix any point or object. 
A study of these two maps,however, enables one to get an idea of the 
terrain, especially as the map of 1506 represents what was the nature 
of the tract of country with which the case is conversant before any 
of the works were executed, the misuse of which is alleged to have 
caused the flooding, and as the second map, exhibit A, shows what 
were the features of that tract after these works had been executed. 
The map of r906—7 purports to-bea plan 126 of Sakangyi circle, 
Bogale township. It corresponded closely with the map 
Exhibit A. 

Many rivulets or watercourses are depicted upon it, They 
correspond with those depicted upon exhibit A. The main diffe- 
rence between them is that on the latter a prolongation of the water- 
course from Singu Chaung is to be found which is absent from 2A 
of 1906—7. , 

The watercourse, styled extravagantly the canal, represented on 
A, and lettered A, B, C, D, G, H, emptying into the sea creek at 
A is precisely the same watercourse asis represented on the map 
of (906—7, coming from Singu Chaung and debouching into the 
same sea creek atthe same place. No doubt the so-called canal 
is represented as being something broader than the corresponding 
stretch of watercourse on the map of 1906, but the fact of vital 
importance is that all the rivulets or watercourses are depicted as of 
thé same width and kind, and resemble each other in all respects. 
There could be no object in depicting on this map a watercourse. 
as existing where none, in fact, existed when the map was made. 
‘The map thetefore absolutely refutes the contention put forward 
with some hardihood on behalf of the respondents, that before the 
canal was nade its site wasa mere depression in the earth surface 
through which no stream ran; but in “which, after heavy rain, 
stagnant water fora time accumulated.” Now what was done in 
1913—14 was, in their Lordships’ view, the widening a little, and 
deepening a little, possibly trimming the banks a little, of an exis- 
ting ancient fresh-water natural watercourse, not in their view the 
making by excavation and such work of a watercourse, styled a 
canal, where none such theretofore existed. 
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: The lands of the first respondent lie to the left-hand side of the . 
map, between the lands of the appellant and the sea creek Kyonkan 
Chaung. On the map exhibit A they are numbered. 17, 18, 30, 31, 
32. The other respondents are merely cultivators in the village of 
Kamakalu. The lands of the appellants are comprised in three 
kwins lying to the right of the first respondent’s lands and named 
respectively Kasrung Ngotto (both marked on exhibit A), and 
Sakangyi South and Casaung Ngotto (both marked on map B). 
They are numbered separately 1—14 on map marked B. In addi- 
tion to the refutation. of the respondents’ suggestion as to there 
never having been formerly a rivulet or watercourse where the canal 
exists now, one finds that several witnesses depose to there having 
been a small Yo where the bridge was afterwards erected, that a 
jungle log was placed across the Yo before the-bridge was built, 
which certainly suggests to their Lordships that this log was: 
designed to fulfil the function of stepping stones to enable people 
to cross the stream, possibly dry-shodded ‘and in safety. 

In the present case the early history of this docus in quo, this 
large tract of paddy land intersected with rivulets of water, large 
or small, is very vague. The evidence as to what were the rights 
and obligations which the inhabitants owed to each other in 
reference to these watercourses, the local law as to their regulation, 
their enjoyment ‘and protection, is so confused and contradictory 
that it has occurred to the Board that it would possibly be better 
to reverse the usual order of procedure and, before dealing- with the 
evidence of the witnesses, the facts proved, and the rulings of the 
Judges, to demonstrate, by reference to four or five well-known 
English cases, what the well-esta‘ lished law is touching the flow 
of and flooding by rivers and watercourses, the diminution of their 
currents or the diversion of their course, the trespass upon their 
beds, the incursion of the sea upon one’s land, and the measures 
the owner may take to protect himself, and then by applying a 
coherent and consistent body of principles to the facts proved, thus 
endeavouring to solve in harmony with English law the issues 
raised, considering any local law which may modify the English 
law. f . : 

The first of these cases’is Bickeit v. Morris (1). It deals with 
trespass on the alveus or bed of @ fresh water watercourse. 

The appellant obtained, in consideration of £10 paid by him, 
permission from a riparian owner on the river Kilmarnock, in 
Ayrshire, to extend a certain wall then standing on thé respondents’ 


(1) (1866) L. R. IH. L, 67. 
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premises onto the alveus of the river as faras was indicated by a 
red line drawn on an identified ordnance map. The appellant 
proceeded to build the wall, but, as the respondents alleged, not in 
the direction indicated. The respondents accordingly applied for 
an interdict against him, and brought an action fora declaration 
that the appellant had no right to errect buildings on the solum of 
the river beyond the red line aforesaid. Lord Cranworth, in deli- 
vering judgment, dealt at length with the legal points raised in the 
discussion. At page 58 of the report he said :— 

“By the law of Scotland, as by the law of England, when the 
lands of two conterminous proprietors are separated from each other 
by a running stream of water, each proprietor is rima facie owner 
of the soil of the alveus or bed of the river ad medium filum aque. 
The soil of the alveus is not the common property of the two 
proprietors, but the share of each belongs to him in severalty, so 
that if from any cause the course of the stream should be perma- 
nently diverted, the proprietors on either side of the old channel 
would have a right to use the soil of the alveus, each of them, up 
to what was the medium flum aqua, inthe same way as they were 
entitled to the adjoining land. The appellant contended that as a 
consequence of this right every riparian proprietor is at liberty at 
his pleasure to erect buildings on his share of the alveus so long 
as other proprietors cannot show that damage is thereby occasioned 
or likely to be occasioned to them. I do not think that is a true 
exposition of the law.” 


Lord Cranworth then dealt with the difficulty, almost the 
impossibility, of determining in anticipation what damage may 
result in flood time by the erection of buildings on the alveus of a 
stream and speaking of the riparian proprietors, put their. case 
suctinctly in these words. 

“They are entitled to say ‘We have all a common interest in 
the unrestricted flow of the water, and we forbid any interference 
with it.’ This eis a plain, intelligible rule, easily understood and 
easily followed, and from which I think your Lordships ought not to 
allow any, depatture.” 

Lord Westbury, at page 6r of the °report, thus expresses 
himself :— i 

“When, however, itis said that “proprietors ofthe bank ofa 
running stream are entitled to the bed of the stream as their pro- 
perty usque ad medium filum, it does not by any means follow that 
that property is capable of being used in the ordinary way, in which 
so much land uncevered with water might be used ; but it must 
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be used in such a manner as not to affect the interest*of riparian 
Proprietors of the stream. Now the interest of a riparian proprietor 
inthe stream is not only to the extent of preventing it being 
diverted or diminished, but it would extend also to prevent the 
course being so interfered with or affected as to direct the current 
in any different way that might possibly be attended with damage 
at a future period to another proprietor.’’ 

So much as to interference with the alveus which is stated in 
the head note of this case to be sacred. f 

In Menzies v, Breadalbane ( Earłof) (r) it was held that a 
proprietor on the bank of a river, haviog commenced the building 
ofa mound, which, according to the opinion and report of an 
engineer, would if completed, in times of ordinary flood throw the 
waters of the river on to the grounds of a proprietor on the opposite 
bank so as to overflow and injure them, should be restrained by 
perpetual interdict from the further erection of any bulwark or 
other work which might have the effect of diverting the stream of 
the river in time of floods, że., ordinary flood, from its accustomed 
course and throwing the same upon the lands of the appellant. 
Lord Eldon, in delivering the judgment of the House (at page 


418) said :— 
“ It is unnecessary to trouble your Lordships with any observa- 
tions on the law of England . . . because it is .clear beyond a 


possibility of doubt that by the law of England such an operation” 
(Że, as that complained of) “ could not be carried on . . .” 

At p. 419 he then said :— 

“ But let us see what is said on this subject by the institutional 
writers on the-law of Scotland,” 

He then quotes with approval the following passage from 
Erskine’s Institutes : ` 

“ When a river threatens an alteration of the present channel by 
which damage may arise to the proprietor of the adjacent or opposite 
ground it is lawful for him®to build a bulwark zigac myniendae causa 
to prevent the loss of ground that is threatened by that encroach- 
ment,” . | 

Lord Eldon then praceeds :— 

“ so that the proprietor whose lands are threatened to be wash- 
ed away may, for the purpose gf protecting his own property in a 
case of that description, raise a bank for his own security ; but 
this bulwark must be so executed as to prejudice neither the 
navigation nor the grounds on the opposite of the river.” 


(1) (1828) 3 Bligh, N. S. 414. - A 
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This right of navigation, however, is not a right” of property. 
It is simply a right of way which must not be interfered with : 
Orr Ewing v. Colquhoun (1). 


In: Meld v. The London and North-Western Railway 
Company (2), the defendants owned a canal which was threatened 
with an overflow into it of flood water from a neighbouring river, 
and, fearing damages to their premises situated on the banks of 
the canal, placed across the canal some planks rising up higher 
than the level of the water in the canal, which, being obstructed 
when the flood increased, rose till it flooded the plaintiff's premises. 
In an action brought by the plaintiff to recover damages for this 
injury, it was held that the defendants were not liable on the 
ground that they had not brought on to the plaintiff's premises 
the water which did the injury, and that there was no duty on the 
owners of a canal analogous to that resting on the owners of a 
natural watercourse not to impede the flow of the water down it. 

So much as regards fresh water streams. As regards the 
tight of an owner of land whose land is exposed to the inroads of 
the sea, the case of The King v. The Commissioners of Sewers for 
Pagham (3), many times approved of, is a distinct authority. In 
delivering his judgment that most able and learned Judge, Bayley 
J., stated the rule of law in these words :— 


“ Every land owner exposed to an inroad of the sea has a right 
to protect himself, and is justified in making and erecting such 
works as are necessary for that purpose, and the Commissioners 
(¢., the defendants) may erect such defences as are necessary for 
the land entrusted to their superintendence. If, indeed, they make 
unnecessary or improper works, not with a view to the protection 
of the level, but with a malevolent intention to injure the owner of 
other lands, they would be amenable to punishment by criminal 
information or indictment for an abuse of the powers vested in 
them. But if they act Jona fide, doing np more than they honestly 
think necessary for the protection of the level (#¢, the land they 
superintend) their acts are justifiable, and those who sustain 
damage thtrefrom must protect themselves.” 


The last English case necessary to. refer to on this subject is 


` that of Whaley v. The Lancashire and Yorkshire Railway Com- 


pany (4). It is somewhat peculiar in its features. The defendants 
were proprietors of a railway which ran along from east to west 


G) (1877) 2 App. Cas. 839 (846). (2) (1874) L. R. 10 Ex. 4. 
(3) (1828) 8 B, &. C. 355. 44) (1884) 13 Q. B. D. 1316 


e 163 


Pe C. 


1925. 
ww 
Maung Bya 
v. 
Maung Kyi. 
Lord Atkinson. 


Maung By 
”. 


Maung Kyi. 
Lord Atkinson. 


Ee meal 


emes y 


5 


tuk CALCUTTA LAW JOURNAL. (Vou. KILI. 


af od 
over a flat country ona low embankment. A ditch ran along on 


‘each side of this embankment for the purpose of draining the rail- 


way. The Surrounding land sloped ‘from south-east to north-west, 
so that the laid on the north-west side of the ‘railway embank- 
ment, where the damage occurred, was at a lower levél than 
on the south-east side of the embankment.’ The plaintiff was a 
farmer occupying lands on the north-west side, the lower side of 
the railway, but separated from it by other lands belonging to other 
persons. By reason of an unprecedented rainfall a quantity of 


-water which accumulated on the south-eastern side of the 


embankment, was dammed up against it, and ultimately rose to 
such a height as to expose the embankment to danger. This water, 
it was apparently considered, might possibly have percolated 
through the embankment, and in no sense did the Company, as did 
the defendant in Ryland .v. Fletcher (1), bring the water upon or 
up to the Company’s lands, but when the water had risen to such 
a height that the defendants thought it was necessary for the protec- 
tion of their embankment, they caused trenches to be cut in the 


- embankment, through which the water was enabled to escape to the 


north-west side of the railway and from thence to flow into the 
adjoining lands and ultimately to the plaintiff’s land, damaging his 
crops. The case was tried before Mr. Justice Day and a jury. 
The jury found that the cutting of the trenches through which the 
water flowed was reasonably necessary for the protection of the 
defendants’ property, that it was not done negligently, and 
that the plaintiff was injured by the water that so came through 
the trenches to the extent of £138 beyond what it would have 
been if the trenches had not been cut. On these findings the 
learned Judge gave judgment for the plaintiff for £130. Brett, 
M. R., deals in his judgment with the facts of the case and the 
principles applicable to it. At page 137 he said :— 

“ But then it is suggested that if a person has brought the dan- 
ger on his land, it makes a difference. So it does, If he has not: 
brought the danger there, and without any act of his it breaks 
through his land on to his neighbour’s land, 1 take’it ke is not 
liable. In that case both ‘have suffered from a common extraordi- 
nary danger, but one has suffered before the other j that is all......, 
. . Inthis case the water’ endangered the embankment and, 
moreover, it would have gone on to the plaintiff’s landein any event ; 
but then if it had been left alone and allowed simply to percolate 
through the embankment, even though all of it would have. gone on 

(1) (1868) L. R. 3 Ho L. 330. 5 ` 
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the plaintiffs land, it would have gone without doing the injury 
which was done by reason of its pushing through the cuttings which 
the defendants made. The defendants did something for the 
preservation of their own property which transferred the misfortune 
from their land to that of the plaintiff, and therefore it seems 
to me that they are liable.” 

Lord Justice Lindley, at page 140 of the report, says : 

“it appears to me that this case is more analogous to the Scotch 
case of Menzies v. Earl of Breadalbane (1) and Nield v. L. N. W. R, 
Company (2). 

“it seems to me established by those cases that if an extra- 
ordinary flood is seen to be coming upon land the owner of such 
land may fence off and protect his land from it, and so turn it away 
without being responsible for the consequences, altbough his neigh- 
bours may be injured by it.” 

_ “Rese v. Pagham Commissioners (3), is another step in the same 
direction....We must look at the broad question, which is whether a 
land owner on whose land there is a sudden accumulation of water, 
brought there without any fault or act of his, is at liberty actively 
to let it off on the land of his neighbour without making that neigh- 
bour any compensation for damages, because the landowner by 
doing so has been able to save his own property from injury ? I 
can see no authority: for that, and it appears to me the general rights 
and duties of landowners are decidedly against it.” 

Some point was made in this case to the effect that the stream 
alleged to have been stopped up was at best merely an artificial 


_ watercourse and not a natural one. Inthe latter case the succes- 


sive riparian owners have been each entitled to the unimpeded flow 

of the water in its natural course, and to its reasonable enjoyment 

a$ it passes through his land as a natural incident of the ownership 

of his land. In the former case, however, any right of the owner 

to the flow of the water must rest on prescription or grant from or 

covtract with*the owner of the land from which the water is arti- 

ficially brought : Rameshur Pershad Narain Singh v Koonji Bekari’ 
Pattuk £4) e Kensit v. Great Eastern Railway Company (5). 

There is, however, a well-established principle of law directly 
bearing upon this case and vitally affecting it, namely, that a water- 
course originally artificial may bave’ been made under such circum- 
stances, and have been used in such a way that an owner of land 


(1) 41828) 3 Bligh Ñ. S. 414. (2) (1874) 10 Ex. 4. 
(3) (1828) 8 B. & C. 355. (4) (1878) 4 App. Cas. 121. 
(5) (1884) 27 Ch. D. 122 (134). a 
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situate on its bank will have all the rigbts over it that a riparian 
owner would have if it had been -a natural stream: Sutchife v. 
Booth (1) ; Holker v, Poritt (2); Baily & Co. v. Clark, Son and 
Morland (3). ; 

It is not necessary in order to apply the principles of these 
decisions to analyse the evidence in detail. It was proved by a 
Public Officer, the Superintendent of Land Records, and not contra- 
dicted, that this so-called canal went right up to the boundary 
of the appellants’ land; while on the following five paragraphs of 
the written statement of the respondents they practically admitted 
the facts founding the charge against them, though at the same 
time they misrepresent the conduct and action of the appellants. 
These paragraphs run thus :— 

6. The said channel became wider and longer through erosion, 
with the result that the salt water from Kyonkan Chaung over- 
flowed on the lands of this defendant and of adjoining cultivators 
and caused damage thereto. 

4. In order to prevent such damage in or before the year 1914 
the first defendant admits there was a bund erected across the said 
channel at a point where it flows through the land of this defendant 
and others. Such erection was said to be by the permission of 
Maung Thi Hla, the then Township Officer of Bogale, 
` 8, The said bund gave away in or about the year 1916-17, and 
this defendant with his assistants repaired the bund formerly erected 
at the same place where the original bund was erected without any 
objection on the part of the plaintiffs or any one else, 

9. On the rst July, 1917, the first plaintiff and others illegally 
trespassed on the first defendant’s lands originally acquired and 
lands purchased afterwards and opened the said bund, but the bund 
was erected again as there was no legal order and report that effect 
was made to Thugyi Maung Shwe Loon. 

10, Onor about the asth August, 1917, in pursuance of an 


„order of the Deputy Commissioner of Pyapon, the said bund was 


opened, and after such date it has not been closed. 

The evidence and findjngs of the Judges upon these “statements 
establish, as will presently be shown, that the defendants them- 
selves erected the bund referred to in the second as well as 
in the third of these paragraphs. To effect this work they 
must have gone in upon the alveus of the canal, closed up 
with this bund, the eye of the bridge what was the outfall of the 


(1) (1863) 32 L. J. Q. B. 136. (2) (1873) I, R. 8 Ex. 107. 
(3) (1902) 1 Ch. 649 (664, 669, 673). i i 
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canal into the sea, and thus have offended against the law as 
laid down in the English cases. The District Judge framed 
for himself certain issues and answered them thus: To the 
second issue he gave the answer that the canal was not a Govern- 
ment constructed work, but was for a long time before 1906-1907 
a naturally-formed channel. The third issue so framed ran, “Did 
this canal facilitate the free outflow of rain water from the 
plaintiffs’ (appellants’) paddy lands?” His answer ran thus: 
“There cannot be any doubt that as all the parties admitted the 
canal takes the water into the Kwin from the Kyonkan Creek 
at flood tide, and takes the water out from the Kwin into the 
creek at ebb tide, therefore a certain extent of rain water must 
find its way into the Kyonkan Creek as a natural consequence. ag 
And, again, “there cannot be any doubt as to the motive of 
the defendants that they erected the bund and closed the canal 
to protect their own fields from salt water ; but there cannot 
also be any doubt that the stoppage of the outflow at ebb tide 
caused the excess water to remain in the fields of both the 
parties.” He answers the fifth issue in the following words: the 


“weight of evidence is clearly in favour of the plaintiffs,” and I 


would [thus] answer the fifth issue. 

He further finds that Map 2A makes it clear that the channel 
had been in existence before the year 1906-1907, and that 
there was no canal construction by any one. He ultimately gave 
a decrée in favour of the appellants for Rs. 8.821-48. No case has 
been made that these damages were excessive in amount if the legal 
wrong complained: of had been actually committed. There was 
ample evidence in the case to sustain the flndings of the District 
Judge ifhe believed the witnesses who gave it, as apparently he 
did, having seen and heard them. It appears to their Lordships 
plain that the access of some salt water from the creek through the 
eye of the bridge into the canal twice, in the twenty-four hours in 
flood tide foes not resemble in any way those incursions of the 
sea dealt with in Zhe King v. The Commissioners of Sewers for 
Pagham (7), and still less did the closing up of the eye of the bridge, 
by this bund, and in seasons of heavy rain the ponding up of the fresh 
water in the canal, so that lands higher up the stream were flooded 
resemble those necessary precautions which a landowner whose 
land is at the mercy of these incursions of the sea is entitled to take 
to protect his property. If the stopping up of the outfall of the 
canal. was justifiable by reason of this, access of some salt water 
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at flood then every freshwater tributary to a tidal river could be 
closed up at its mouth to prevent the like consequences, 

Both the cases Abdul v. Gonesh Dutt (1) and Ramasawmy v. 
Rasi (2) referred to in the third reason for the appellants’ appeal 
deal with surface water, the rain which falls on agricultural land not 
with watercourses of any kind. They are irrelevant therefore to the 
questions in controversy in this case, and are not in conflict, it 
appears totheir Lordships, with any of the English cases cited, 

The respondents appealed, and on the appeal the learned Judges 
of the Chief Court of Appeal seem to have taken a course as 
unwise as it was extraordinary. The appellants had undoubtedly 
in paragraph 4 of their plaint stated that the Government had in 
the year 1913 dug this canal, shown by letters A. B, C. D. on 
Exhibit “A.” That was no doubt found to be untrue, but no 
evidence whatever was given to show that the Government had 
any jurisdiction or authority to do such a thing, and what is much 
more important that if they had such authority an action could 
not be brought for any injurious consequence resulting to indivi- 
duals from its execution. 

That paragraph of the plaint is followed by two others, Nos 
5 and 9. 

5. The said canal thus facilitated the free outflow of the rain 
water from the plaintiff's paddy lands aforesaid into the said 
Kyonkan Craung and rendered cultivable all the lands situate in 
Kasaung Ngotto West Kwin and Sakangyi South (A) and (B) 
Kwins, which adjoin the said Kamakalu K win, 

9. The plaintiffs have been informed and verily believe that 
during the month of Kason or Nayon, 1279 B. E. the first defeu- 
dant’s tenants and servants by order of the first defendant and. 
the defendants Nos. 2 to 8 closed the said canal at the point B° 
shown in red ink in the plan Exhibit A. 

The alleged wrong for which the plaintiffs claim damages was 
the stopping up by a bund” of the outfall of the canak by which. 
means the water of the canal, having been denied escape at the 
proper place, was ponded up, flowed back, and flooded their Jands, 
The identity of the body of person which or who actually formed 
the canal was a matter wholly irrelevant tothe matters in issue. 
lt did not form even an ingredtent in the cause of action, and. 
there is not an averment in the plaint to show that the plaintiffs 


did. not rely upon the canal being an old natural watercourse 
e 


(1) (1885) I. L° R. 12 Cale. 323. 
(a) (1923) I. L. R. 38 Mad, 149. 
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enlarged, but new or artificial. The plaint is entirely consistent 
with their relying upon the one thing or the other, as suited them 
best. 

Yet, strange’ to say, one ofthe learned Judges in the Chief 
Court (Mr. Justice Duckworth) considered that this statement as 
to the digging of the canal by the Government was a matter of such 
vital importance, that the judgment of the District Judge should 
be reversed, and his decision in the plaintiffs’ favour be over- 
ruled because this allegation had not been proved. 

In justice to Mr. Justice Duckworth, the following passages 
from his judgment should be quoted :— 

“ I have only to add a few remarks. It appears to me that the 
plaintiff-respondent Maung Bya set up a certain case in his plead- 
ings, by which he must either stand or fall. It is clear, from his 
plaint, that his case was that, until Governament made a canal, the 
lands which belong to him were unworkable, but that, after Govern- 
ment made a canal connecting the Fishery creeks with the Kyonkan 
Chaung, his fields became culturable, Further, he contended that 
owing to the appellant Maung Tet closing this canal, at the Kyon- 
kan Chaung end, by a bund, in 1917 he suffered certain damage 
through his fields becoming inu ndated.” 

It does not appear to their Lordships that this is at all an 
accurate or fair construction of the plaint of the appellants. 

The learned Judge then proceeds — _ 

“ In fact, treating this channel, as I think we must, asa natural 
watercourse [see Kaw Za v. Maung Ke (1)], we find that appellant 
is a riparian proprietor, whereas the respondent is not. 

“This is the only view of the case which can be inferred from the 
evidence.” 

“This would go to show that the map of 1906 was right, and 
that what was done in 1913 was to clean up fiooded areas and 
deepen a natural watercourse, and pot to create a new one, 
involving thê forefeiture of the riparian owners’ rights. 

The last paragraph, the different portions of which seem scar- 
cely censi$tent with each other, runs thus :— 

“ It is quite unnecessary to consider any other points. The 
respondent set up a case, which he failed to prove, and obtained a 
decree before the District Court ‘on a case which he had not 
pleaded. It is settled law that a plaintiff must not be permitted to 
succeed on a case which he has not put forward directly or indirect- 
ly in his plaint, Further, it is apparent that the learned Judge 

(1) 8L. B. Ry 556 


. 169 


P. C 


1925. 
d 


Maung Bya 
vo 
Maung Kyi. 





Lord Aikinson. 


Maung Bya 
“Maung Kyi. 


> 


Lord: Atkinson. 


o ; ; ae 
THE CALCUTTA LAW JOURNAL, [Vor XLII 


of the District Court took a mistaken view of the facts, his chief 
error being his overlooking the fact that respondents’ landsdrew no 
advantage whatever from this channel until it had opened a way 
through the road bund into the Kyongkan Chaung, and that 
only some four years prior to any cause of action having arisen. 

“I concur with my learned brother in allowing the appeal with 
costs, and in the decree passed by him, including special costs to 
Messrs. Leach and Lentaigne Junior.” 

The passage appears to suggest that a defendant who 
diverts or stops the flow of a natural watercourse and thereby 
floods the lands of a riparian owner is not to be held responsible 
in damages for the wrong unless he, the defendant, has made a 
profit by. it. In their Lordships’ opinion such a doctrine is 
unsound. 

The other learned Judge, Mr. Justice Maung Kin, deals with 
this point somewhat differently. He says :— 


“ The finding that the canal was not one made by the Govern- 
ment is not contested before us. It is, however, contended that 
plaintiff had the right to the: undisturbed flow of water from his 
land through the canal into the Kyonkan Chaung on the ground 
that the canal is a natural waterway. í 


“ It is doubtful whether the learned District Judge was right in 
giving a decree upon a case not set up by plaintiff in his plaint. 
The basis of the suit as described in the plaint is that the canal 
was dug by the Government for the benefit of the cultivator, and 
that it, in fact, benefited them, because it drained the surplus rain 
water from plaintiff's land.” 


This, as has been already pointed out, is not a true construc- 
tion of the appellants, case and contention. . . 


The learned Judge then`proceeds to add :— 

“I may add that there i is no equity in favour of plaintif. He 
had not derived any benefit before the depression ‘became sufficien- 
tly wide and deep to allow of its carrying water coming from the 
direction of his land, and when the bund was built by Government, 


| there was no reason for thitking that that water would flow in the 


direction of the bund. But the defendants have all along enjoyed 
the benefit of the existence of the bund, because it has prevented 


blackish water coming to defendants’ lands from the Kyonkan 


Chaung. I do not see any justice in allowing plaintiff's claim to 


. remove the bund for the benefit of his land, unless he has a rfatural 


or prescriptive right to'make it. I have held thatthe has no natu- 
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ral right, and sufficient time has not elapsed for a prescriptive right 
to Tipen, 


= For the. above reasons I would allow the appeals N os. 183 and 
188 of 1919, with costs.” 


It appears to their Lordships difficult to understand- whatt he 
learned Judge meant by the first of these paragraphs. 


Their Lordships are quite unable to concur with the learned 
Judges of the Chief Court in the views they have taken of the 
rights and liabilities of the parties litigant in this case. They 
think these views are conflicting #mfer se, unsound and misleading. 
To gather together the points fully dealt with above it may be 
said that in their Lordships’ view it is clearly established (1) that 
a raised road or dund ran transversely across the depressed ground 


through which flowed the channel of water, and was properly.. 


provided with a gap for the flow and a bridge over the channel, (II) 
that the dead thus provided with an eye and a bridge to permit 
the infiow and outflow of water was interfered with by the respon- 
dent who filled up the eyeand channel course thereat and converts 


ed an innocuous 44nd into adam, which dammed back the water’ 


on to the appellant’s land, and that in law (IIT) the respondents are 
responsible for the damage thus caused to the appellant’s property. 
They think the judgment appealed from was erroneous and ought 
to be set aside, that the decision of the District Judge was right 
and should be restored, and will humbly advise His Majesty accord- 
ingly. The respondents must pay the costs of the appellants 
in the hearing of the Chief Court and of this appeal. 


Light & Fulton : Solicitors for Appellants. 
„H. Hilberry & Son: Solicitors for Respondents, 
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i Before Mr. Justice Suhrawardy, 'and Mr. Justice Cuming. l 


_ 1933. , HARA MOHAN BANIKYA CHOUDHURY AND OTHERS ` 
; January, 6. 9. 


° HEM CHANDRA CHAKRAVARTY AND OTHERS.* 





Contract—Zemindar’s right to enhance rent—Express words, of necessary, to 
fix the rent in ‘perpetuity—Acting of “parties—Construing one contract by. 
another. : 

The zemindar holding under the Permanent Settlement, has a right from 
time to time to raise the rent of all rent paying lands within his zemindary 
according to the current rate unless he is precluded from the exercise of that’ 
right by a contract binding on him or by the law- in force : Bamasoondery v. 
Radhika (1) and Nirad v. Harihar (2). i 


“ No express word is needed in a document evidencing a contract to fix “the: 
rent in perpetuity. 


The lease being found ambiguous in the present case, the rule how the parties: 
understood it, is applied. 


It is not proper that a contract in one case should be interpreted in the view 
taken with regard to another contract which is differently worded and under 
consideration in another case. 


Appeal by the plaintiffs. 
- Suit for enhancement of rent. 
The material facts appear from the judgment, 


Babus Jogesh Chandra Roy and Asitaranjan Ghose for the 
Appellants. i 


Mr. Gunada Charan Sen and Babu Probodh ‘Chandra Kar for 
Defendant No. r Respondent. 


Dr. Sarat Chandra Basak and Babu Sajani Kanta Nag for 
Defendant No. 2 Respondent. ba 


The judgments of the Court were as follows ; 


January, 6. Suhrawardy J: Thg main and substantial ground on” which 
this appeal has been pressed is that the finding of the lower appellate 


~ *Appeal from Appellate Decree No: 1330 of 1922, against the decree of Babu 
Jatindra Chandra Lahiri, Subordinate Judge, 2nd Court, of Backargung, dated 
the 1st March, 1922, reversing that of Babu Protap Chandra Sen Gupta, Munsiff 
and Court, at Bhola, dated the 28th September, 1920. e 

(1) (1869) 13 M. 1. A. 2483; 13 W. R. P. C. 11; 4B. LR, P.C. 8. 

(a) (1920) 32C. LJ. 19 
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Court that the Zotfah in suit created a tenure the rent of which 
was not liable to enhancement is not correct. The tenure it 
appears was created by the fortak dated the 30th December 1885, 
It .was a. nimkowla pottah granted by Rajlakshi Debya (who 
was the Howladar) to the predecessor of the defendants. It begins 
with the following words: “There was my husband’s permission to 
grant to you Nimhowladari go#/ah in respect of the entire lands and 
Jamas comprised in the said kowla at a profit or Rs. 75.” Then follow 
some words. which it is not material to quote and then it proceeds 
torun as follows: “I grant to you a nimhowladari pottah in respect 
of the entire lands and Jamas of the said Zow/a. You shall without 
objection pay into my office Rs. 102. 7.6 being the rent for tha 
kowla and Rs. 75 being the amount of my  profits—the 
total . amount being Company’s Rs. 177. 7. 6 year by year 
and month by month according to the kiss mentioned below” 


_ This is followed by the usual recitals in a document of this des- 


cription with regard to the mode of possession and other matters. 
The last clause is in the following words: ‘When survey and 
Jamabandi are made in respect of (the lands or) the other howladars 
and nimhow/ladars of the said tappa, the nimkowla will be measured 
and you will get reduction of proportionate area (Jigba Rakba) 
according to the practice in respect of the other nimkowladars and 
upon dundbast (settlement) according to the rates paid for other 
nimhowlas. Ifthe rent is greater you will pay the same into my 
office, and if it is less you will get reduction.” The learned Subor- 
dinate Judge in the Court of appeal below construing this document 
with certain other documents executed since its creation has come 
to the conclusion that the tenure created by this offa was one: at 
a fixed rent and consequently dismissed the plaintiff's suit. 

< Itis argued before us by the learned vakil for the appellant: 
that this gotak should be read as not interfering with the general, 


right which a zemindar possesses of enhancing the rent of his subor-. 
dinate tenure-holders. The proposition” of law that the zemindar, 


holding under the Permanent Settlement has a right from time to 
time tq raise’ the rent of all rent paying lands within his zemindary 
according to the current rate unless he iseprecluded from the exer- 
cise of that right by a contract binding of him or by the law in force 


is unquestionably correct. See ihe cases of Bamasoondery. 


Dassyah.v. Radhika Chowdhrain (1), and Raja Nirod Chandra 
Singha Sarma v, Hasikar Chakravarti Chowdhury and others (2). 
That*eing so, the only question that remains for considertion is 


(1) (1869) 13 Mel. A. 248. (2) (1920) 32 C. L. J. 19% 
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whether the contract embodied in this pottah precludes. the 
zemindar from exercising that general right which he has of enhan- 
cing the rent of the lands of his zemindary. The learned vakil for 
the appellant has strenuously argued that as theresare no words in 
the contract curtailing or barring the right of the zemindar to 
enhance the rent of the lands within his zemindary, it must be held 
that the tenure created under the fottak was one the rent of which 
was liable to be enhanced. In fact the learned vakil has gone so 
far as to argue that unless any express words are to be found in.2 
document evidencing a contract debarring the lessor from claiming 
enhancement of rent in future,it must be held that the tenancy is one 
of which the rent is liable to be enhanced; and in support of this 
view reliance has been placed upon the case of Zuruch Chunder 
Nundee and others v. Modhoo Soodun Nundee and others (1). We do 
not think that the case carries us so far. In all the cases that have 
been placed before us attempts have been made to construe the | 
particular contracts involved in them and it does not seem to be 
proper that a contract in one case should be interpreted in the view 
taken with regard to another contract which is differently 
worded and under consideration in another case. in . the 
case of Zaruck Chunder Nundee and others vy. Modhoo 
Soodun Nundee (1) the learned Judges found that the pottah was a 
mourasee pottah but the rent fixed in the lease did not appear to 
have been fixed and invariable ; and they remarked. as follows ; 
“There are not in it any such words as these: That the. rent 
shall not hereafter be altered or increased ”, It is not laid down 
that these words are necessary in order to establish fixity of rent. 
In the case of Ramdayal Giri v. Midnapur Zemindary Co. Ld (2).: 
the learned Judges observed at Page 265 of the report as follows ;, 
“ It is trie there are in the lease no words which by themselves 
would bar an enhancement such as are used in formal leases in: 
other parts of the country. But there is the consent .of the parti- 
ES wssssesceee” We therefore consider ourselves relieved from 
looking for any expression or word in the document fixing the rent 


in perpetuity. Me ig 

‘We are next called upofPto consider the general effect of the 
document. The learned advocates for the respondents have argued 
that the contract is plain enoughand gives sufficient indication that 
what the parties intended was that it should be a mourasht. mokarari 


lease. The words no doubt lead to a conclusion very much akin. 


gi 
(1) (1866) 5 W. R. Act. X Rul. 80. (2) (1910) 15 Ce W. N. 263. 


` 


VOL. XLII} . HIGH COURT. 


to what is contended for by the respondents. The foffah states 
that the lease was granted by the lessor and according to the wishes 
of her husband she reserved for herself a profit of Rs. 75 only. The 
last clause mentions the circumstance in which the rent can be 
varied so that it may be reduced or increased according as on the 
survey of the lands of the other Aow/as and nimhowlas the assets 
are found to be less or more than the present and fresh settlements 
made according to the rates paid for by other nimhowladars. This 
contingency has not arisen and it is not necessary therefore to 
consider what would have happened if it arose. But the fact 
remains that the term ofthe lease as to enhancement of rent is 
restricted to the one condition mentioned in it namely when the 
survey and jamabandi are made in respect of lands of other 
howlas and nimhowlas of the same zupa. Itis argued on behalf 
of the appellant that it cannot be maintained that because one 
circumstance is mentioned in which the rent can be varied it 
cannot be varied under any other circumstance ; on the other hand 
the respondents contend on the doctrine of Axfressio unius est 
exclusio alterius that by mention of one condition restricts the 
power of the landlord to vary the rent only tothe happening of 
that event. We are unable to give effect to the contentions 
of either side on the mere construction of the gotak 
before us. We are therefore constrained to hold that the lease is 
not unambiguous in its terms and the interpretations which the 
parties attempt to put upon it are not without some force. The 
lease therefore being ambiguous in its terms, it is necessary to 
look as to how it was understood by the parties. The facts are 
that since its creation in 1855 there has been no variation of 
rent up to the present time i.e. for about 7o years and that the 
nfmhowla in suit was described as a mokarari jama in the mortgage 
bond executed by the nimhowladar in favour of the plaintiffs them- 
selves in 1898 as well as in the kobala “executed by them in favour 
of a predeces$or of the defendants in 1902. Itis also in evidence 
that the plaintiffs themselves described the nimhowla in suit as a 
mokaragi jama in the plaint filed by them in the suit on the afore- 
said mortgage of 1898. These facts were tonsidered by the lower 
appellate Court and it came to the conclusion that the lease was a 
mourashi mokarari lease. The fintling thus arrived at by the 
lower appellate Court is inthe nature of a finding of fact, We 
think that the conclusion arrived at by .the Court of appeal below. 
was cdłrect and that the lease must be taken to be permanent in 
character with the rent fixed. In the view that .we take of this 
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question it is not necessary to consider thé other question’ raised: in 
the appeal .with regard to. ‘the procedure -adopted in fixing “the 
enhanced. rent or to, the inapplicability of section 7. -0f the 
Bengal ‘Tenancy Act to the facts of the’ Present case, as was con- 
tended for by:the respondents.. > | 

The result- is that this appeal is dismissed with costs. to the two 


sets of respondents. , 5 AN KEMO as 
` Cuming J. ::. I agree. Da T o i ge s e 
AT ot "ss Appeal dismissed. 


>° ` Before Mr. Justice Suhrawardy, and Mr. Justice Dugal. 


BANSHIBADAN MANDAL 
ge Wicks = ae D, sa . 7 
“CHHAUNAT BIBI (4Z/45) CHHANNU BIBI AND OTHERS, 
Š ra ee 4 $ S : Ka. 
Second appeal—Order setting. aside execution sale after: deposit of money— 
: Ci:il Procedure Code (Act V of 1908), Sec 47, O. at R. 89, O 43 Rit Uj). 
No second appeal lies from an order passed in appeal from an order passed 
under order 21 rule 8, of the Code of Civil Procedure setting aside an execution 
sale after deposit of money, though the decree-holder > was ` the | execution 
purchaser ; ‘Asimaddi v. Sundari KOH ilan Raghubar v. Jadu (2) 
distinguished. i j : jn ee, 
“AI orders between” decree-holder_ and judgment-debtor under section 47 of 
the Code of Civil Procedure are mot decrees and appealable as such. ` 


“Clause (a) of section 47 of the Code of Civil Procedure excludes an order 
which is an‘adjudication from which an appeal lies as an appeal from order under 


order 43 tule 1. Era ia i 


“~~ Appeal by the Dectee-holder Auction-purchaser. 
‘i _ Application for setting aside an execution sale, after, deposit of, l 
money. pis . 

abe material facts appear om the judgment. 


: g PETT Appellate Order No. 324 of 1983. against the order of G. N, 
Roy Esq, District Judge of 24-Perganas, dated the 28th May, 4923, affirming 
that ot Babu Harijiban eed Munsiff, 2nd noe at Barasat, dated the and’ 
January, - 319233 ~- >- F ‘ 
z (7 (igi) 1 L.R.-38 PEN ae Gai 15 C. L J89 2 = | 2 


Vor. XLÅI). ` HIĜH court. 
Mr. Hemendra Nath Sen and Babu Gopendra Nath Das for 
the Appellant. 


Babu Dwijendra Krishna Dutt for the Rianondanre 
The judgment of the Court was as follows ; 


This is an appeal by the auction-purchaser in execution of a 
money decree. The respondents deposited the amount for which 
the property was sold and, purchased by the appellant; but it was 
contended the money deposited was short by 12 annas. Both the 
Courts below have held that this was due to a dona fide mistaké 
and set aside the sale. The second appeal is from the appellate 
order of the District Judge of 24 Parganahs. 


A preliminary objection is taken by the respondents that no 
second appeal lies. We think that this contention should prevail. 
The order passed after the deposit made under order AKI rule 89 is 
an order under rule gz. An appeal lies from an order passed under 
that rule under order XLIII rule 1 (j) Code of Civil Procédure. But 
no second appeal lies from the order passed upon first appeal, under 
section 104 clause (2). It is argued by the learned advocate for 
the appellant that as the auction-purchaser was the decreé-holder, 
the matter is covered by section 47; and urder section:2 Civil 
Procedure Code the order passed under section 47 is a decree and 
is appealable. We think that this contention is not sound. Section 
47 covers matters arising between parties to the suit relating to 
execution, discharge and satisfaction of the decree. An order 


passed under that section is a decree as defined in section 2. 
Civil Procedure Code. But clause (a) of that section excludes: 


an order which is an adjudication from which an appeal lies as an 


appeal from order. All orders therefore between decree-holder and. 


judgment-debtor under section 47 are not decrees and appealable as 
such. In the present case an appeal lies asan appeal from order 
under order XLIII rule 1(j). A second appeal therefore does not lie, 
“We are fortified in our view by the decision in the case of Asimaddi 
Sheikh v, Sundari Bibi (1). The appellant has referred to the 
case of Raghubar Dayal Sukul v. Jadu Nandan Misser (2) which 
was however a case under the Bengal Tenancy Act. In this view 
we hold that a’second appeal does not lie and this appeal is dismiss- 
ed with costs two gold mohurs. 


Ai T. M, f _ Appeal dismissed. 


(1) (1911) 1. L. R, 38 Calc. 339. (2) (1911) 15 C. L. J. 89. : 


CiviL. 
1925) 
weed 


177 


Banshibadan 


o. 
Chhaunat B 


ibi. 


ban kaa 4 
May, 19. 


148 = THE CALCUTTA LAW JODRAAL. (Von, XLII. 


-CRIMINAL REVISION. 


Before Sir Babington Bennett Newbould, Knight, Judge, Mr. Justice” 
- Buckland and Mr. Justice B, B. Ghose. l 


CRIMINAL. | PROTAP CHANDRA GUHA ROY 
. 1925: E ; v. 
m RASIDUDDIN KHAN.* 
February, 12. : - 4 
March, 23. Defamation—Penal Code (Act XLV of 1860), Sec. 490 and Expl. Il—Imputation 





concerning collection of persons—FPolice force—Offence of defamation, what 
constitutes —General expressions—Defamatory matter applying to class of 
individuals—Complaint under the orders of superior officer—Notes taken, 
if evidence—General words of abuse— Denial: of charge—Fersonal conduct 
of collection of persons—FPerson defamed as member of a class, what to 
- prove— Whether words defamatory or not, a sasaran of fact—Words, how 
to be construed— Proof. 


Per Buckland. F: The charges framed in the case did not conform to the 
requirements of Section 499 of the Indian Penal Code. 


Per Newbould, F: That the words set out in the first charge were defa- 
matory. 


Fer B B. Ghose 7: A charge of defamation fails on the ground that it refers 
to the personal conduct only of a collection of persons as such. 


Fer Newbould and B. B. Ghose F7: Though the whole police force at 
Char Manair were attacked by the petitioner, that was not sufficient to support 
a conviction on the second charge as framed. 


Per Buckland J: As regards the second charge though no one was referred 
to by name or by reference to his office in the imputations charged, the nature of 
the imputations was indicative of the fact that an individual might be meant. 


That the imputations in the charges were general expressing assuming that 
they concerned the complainant. : . 


That the confusion of ideas which these charges disclosed made it impossible 
for a proper trial to be held. 


Explanation 2 of section 499 Indian Penal Code includes a company or an 
association or collection of persons as such within the word ‘“‘person’’ as 
used in the definition, so that the latter should not be Jimited: to indi- 
viduals. E ts ° o 


4 . 

In a case in which. the Explanation is ptoperly called into use the identity 
of the company or association or collection of persons must be maintained: 
throughout with reference to the imputation said to have been made concerning 


e *Criminal Revision No. 887 of 1924, against the order of S. Cy Mallik, Esq,, 
Sessions Judge of Faridpur, dated the 25th September, 1924, modifying that of 
Babu A. R.. Bose, Sub-Divisional Magistrate of Faridpur, dated the 215t 
July, 1924. 


Vou. ALI.) nigh court, 


them as such with the intention of harming their reputation so that thereby 
they are defamed. An imputation concerning a company or association of persons 
as such, and the last two words of Explanation are most material to its correct 
application. cannot by virtue of this Explanation justify a charge of defaming 
an individual, and a charge cannot combine the Explanation with the definition 
for such a purpose. 


The offence of defamation consists in using language which others knowing 
the circumstanees would reasonably think to be defamatory of the person Com” 
plaining of and injured by it: Æ. Hulton and Co. v, Fones (t', per Lord Lore- 
burn L. C. 


An individual is as much defamed by words apparently only of more general 
application as by words referring to him by name. 


Where a defamatory matter appears only to apply toa class of individuals, 
if the description in such matters are capable of being, by inuendo, shown to be 
directly applicable to any one individual of that class, an action may be main- 
tained : Le Fanu v. Malcolmson (a). 


Per B. B. Ghose, 9 : 1f the complainant has been defamed, it is of no conse- 
quence that he complained under the orders of his superior officer in order to 
clear his character., 


An accused in a prosecution under section 500 Indian Penal Code is entitled 
to prove the notes taken by him of the statements made by other persons regard- 
ing the subject matter as evidence of his good faith and they are relevant on the 
question, although the person who made the statements were not examined. 


The words complained of as constituting defamation must be set out in the 
charge and proved before the accused can be convicted. When there isa denial, 
the evidence in support of the prosecution must be scrutinised. 


The words “the British Government themselves and the superior officers inclu- 
ding from the District Magistrate down to the Daroga and Chowkidars were all 
beasts etc.” are too wide to admit of the construction that any particular police 
officer was defamed: Eastwood v. Holmes 13) 


The words ‘‘collection of persons as such” in Explanation II of section 499 
Indian Penal Code mean that a collection of persons as such may be collectively 
defamed in the same manner as a ‘company’. The general principles on which 
a company may be said to have been defamed would therefore apply equally to 
the case where it is alleged that a “collection of persons as such” has been 
defamed. ° ii 


If a person complains that he has been defamed as a member of a class must 
satisfy the (Court that the imputation is against him personally and he is the 
person aimed at before he can maintain a proseeution for defamation. 


The question whether the words are defamatory or not must be decided by the 
Judge as a quistion of fact, and in-deciding, this question the following principle 
should be taken into consideration : ‘‘All circumstances which were apparent to 
the bystanders*at the time the words were uttered should be put in evidence so 
as to place the jury as much as possible in the position of such bystanders, and 

a) (1910) A. C. 20. (2) (1848) 1 H. L. C. 637. 

(3) (1858) 1 F. and F. 347 
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e 
then it is for the jury to say what meaning such words would fairly have conveyed 
to their minds.’’ 


A Judge should not construe the words as he would a document of title accor- 
ding to rules of construction of deeds, specially when the werds spoken have 
not been proved with certainty, and a Judge is to decide not merely whether the 
words are defamatory but also whether the words refer to the complainant. 


Where the defamation imputes a crime to the complainant and the accused 
pleads justification there must be the same strictness of proof as on a trial for such’ 
crime, 

Application for Revision by the accused under section 435 of 
the Code of Criminal Procedure. 


The material facts appear from the judgments : 


The Rule came on for hearing before Newbould and B, B. 
Ghose JJ who delivered the following judgments : 


Newbould J. : The petitioner Protap Chandra Guha Roy was 
tried and convicted by the Sub-Divisional Magistrate of Faridpur 
on three charges of defamation and was sentenced under section 
500 of the indian Penal Code to one year’s simple imprisonment 
for each offence, the sentences to run concurrently. On appeal to 
the Sessions Judge of Faridpur his conviction on the third charge 
was set aside and the sentences were reduced to six months’ simple 
imprisonment on each of the two charges on which the conviction 
was upheld, these sentences alyx running concurrently. The 
petitioner has obtained an open Rule from this Court calling upon 
the District Magistrate and the complainant to show cause why the 
conviction of and the sentence passed on the petitioner should 
not be set aside or such other orders passed as to this Court may 
seem fit, 

The two charges in respect of which the petitioners conviction 
has been upheld are as follows : 

“ Firstly, That you on or about the 13th day of June, 1923 at 
Barhamganj P. S, Silchar defamed the complainant by making and 
publishing the following imputation in your speech af a public 
meeting concerning the police force employed at Char Manair 
of which the complainant was a member and the principal ‘Offices in 
charge of the investigation t8 the effect that not to speak of the 
police only but the British Government themselves and the superior 
officers including from the District Magistrate down to the Daroga 
and Chaukidars were all beasts and pigs in their conduct, dntending 
to harm and knowing and having reason to believe that it would 
harm the reputation of the said complainant and the police force 
employed at Char Manair and that you thereby ‘committed an 
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offence ‘punishable under section sor Indian Penal Code and 
within my cognizance. 

“Secondly, That you on or about the 17th day of June, 1923, at 
Faridpur P. S.-Katwali defamed the complainant by making and 
publishing in your speech at a public meeting the following imputa- 
tion concerning the police force employed at Char Manair of 
which the complainant is a member and the principal officer in 
charge of the investigation to the effect that the police force em- 
ployed at Char Manair had bitten off the nipple of the breast of 
woman and had bitten the cheek of a woman nine months pregnant 
intending to harm and knowing and having reason to believe that 
such imputation will harm the reputation of the complainant and 
the police employed at Char Manair, and that you thereby commit- 
ted an offence punishable under section 500 Indian Penal Code 
within my cognizance.” 

The camplainant is Rasiduddin Khan a Sub-Inspector of police. 
On the night of the 16th May, 1923 a dacoity was committed in 
the house of one Adu Molla in village Char Manair. In conse- 
quence of information received a body of police under another 
Sub-Inspector Badaruddin Ahmed arrived there while the dacoity 
was going on. For some reason that has not, been made clear the 
Sub-Inspector Badaruddin and his party were attacked and kept 
confined by the villagers of Char Manair. Rasiduddin Khan was 
the Sub-inspector in charge of Sadarpur Police Station in whose 
jurisdiction Char Manair is situate. As such he investigated both 
the case of dacoity and the case of assault on the police mention- 
ed above. The petitioner who is a member of the District Con- 
gress Committee made several speeches and the charges set out 
above relate to statements he is alleged to have made in two of 

. those speeches. 

A great deal of time has been wasted in the lower Courts 
owing to their having investigated issues that did not arise on the 
charges frgmed and the defence set up by the petitioner. ` The 
charges though not well worded have evidently been framed on 
the case for the prosecution that the complainant is one of an 
association of persons, the police foree employed at Char Manair, 
and that imputations have been made against this collection of 
persons as such, so as to amount {o defamation as defined in section 
499 Indian Penal Code with special reference to Explanation 2 
of that section. The main defence of the petitioner is a denial 
that he defamed the complainant. ‘Though he does not deny 
having made imputations against some members, of the police 
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force employed at Char Manair, he coutends that these imputations 
are not directed against the whole body of members of that force 
and were not dafamatory ofthe complainant either individually or 
as a member of that body, His case is that so far as he made 
general imputations they were criticisms of the acts of thes Govern- 
ment and so far as he made imputations of definite acts, they were 
against Bengali constables only and not against the whole police 
force at Char Maniar. He has attempted to justify the accusations 
of the constables but no attempt has been made to justify any 
imputation against the complainant. Consequently it is irrelevant 
whether the imputations against the constables were true or were 
made in good faith and it is uanecessary to consider the evidence 
relating to th ese issues. 


As regards the charges on which the petitionar has been convic- 
ted the first contains a definite allegation that the’ complainant was 
defamed by an imputation concerning the police force employed at 
Char Manair of which he was a member. The words set out in 
the charge are not mere abuse and are clearly defamatory. The 
only defence worthy of serious consideration that is made to this 
charge isa denial that such words were used. The principal wit- 
ness as to the words used in the speech delivered at Barhamg1nj 
is Ansar Ali (P, W. No. 6) a Sub-Inspector who took written notes 
of the speech in long hand Bengali. For the petitioner it is urged 
that the defamatory words set out in the charge are not found in 
these written notes (Ex. 7) and therefore the charge must fail. 
But the written notes do not purport to be a complete report of the 
speech, I see no reason why this witness with the assistance of 
these should not be able to remember that tnese words were used. 
Further the charge is not that the petitioner used these actual 
words but that he used words of this effect. That he used words 
imputing bestial conduct to the police force engaged at Char 
Maniar appears not only in ghe written notes but is also supported 
by the evidence of Mahabatulla an Assistant SubSinspector of 
Police (P, W, 7) and three non-official witnesses (P. W. a0, 21 & 
22). From their evidence i itis clear that these impultions were 
made against that police force asa whole and not against the Ben- 
gali constables only. This “evidence i is unrebutted and justifies the 
findings of the lower Courts, that the first charge has been estab- 
lished. . 

In my opinion the conviction on the second charge 
cannot be upheld. Though the learned Sessions Judge finds that 
in the speech delivered at Faridpur, the whole pofice force at Char 
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Manair were attacked by the petitioner, this is not sufficient to 
support a conviction on this charge as framed. The charge does not 
relate to the whole speech but to portions alleging certain definite 
acts of brutality." It is not suggested that the complainant personally 
was accused of these acts. The imputations were not against a 
collection of persons as such but against some individual members 
of that collection of persons. To accuse the police force of 
biting off a nipple of a woman or biting a woman's cheek is absurd 
onthe face of it and no such absurdity is to be found in the 
report of this speech Ex. 12, the accuracy of which is not seriously 
disputed. The prosecution might have been able to make out a 
case of defamation by inuendo on the allegation that the speech 
implied that the officer in charge of the investigation was responsible 
‘for the acts of his subordinates but‘the charge as framed does not 
require the petitioner to meet such a case. 


It was not argued before us that the sentence was too severe, 

I would therefore make this Rule absolute to this extent and 
reverse the finding and sentence convicting the petitioner on the 
second charge. I would not interfere with the conviction and sen- 
‘tence on the first charge. 


I regret that I feel compelled to differ from my learned brother. 
As this difference will necessitate a reference to a third Judge I 
think it necessary to express my opinion shortly on some other 
points though I have held them to be irrelevant to the issues that 
really arise in the case. 


The plea of geritas entirely fails. ln both the judgments of the 
lower Courts, good reasons are given for holding that the evidence 
to support the charges of misconduct against the constables is totally 
false. No attempt was made at the hearing of this Rule to meet the 
arguments in these judgments on which these findings were based. 
I can attach no weight to the argument that so many women would 
not have mage such complaints unless there were some ground for 
them. It amounts to no more than saying thatif enough mud is 
thrown some will stick. 


I am unable to accept the plea that these accusations were 
made in good faith. It is impossible thata man of the petitioner's 
intelligence and education could have believed the stories that were 
told to him. I have no doubt that he made these false imputations 
not believing them to be true but out of hatred of the British 


- Government.. 


The learned Sessions Judge has written in his judgment that 
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_ there he is inclined to hold that there was some kini of rough 


handling of Gaizulla and also that there might have been some 
rough handling such as the catching hold of women’s hand, - pulling 
at their cloth etc. There is no credible evidence to supporta 


_ judicial finding of the facts. The petitioner may have believ- 


ed that there was a substratum of truth in the stories that were 
told to him but even so it was not for the public good to make 
these false charges. Onthe contrary by supporting grossly false 


_ exaggerations he made it more difficult for the truth to be ascer- 


tained and the offenders, if any, to be punished. 

"As my learned brother and myself are divided in opinion, the 
case with our opinions thereon will be submitted to the Chief 
Justice in order that they may be laid before another Judge of the 
Court under section 429 read with section 439 of the Code of 
Criminal Procedure. 

B. B. Ghose J: I regret I have not been able to agree with my 
learned brother on all the questions and as I have come to a different 
conclusion I give my reasons in some detail. 

This Rule was obtained by the petitioner against his conviction 
and sentence under two charges of defamation under Sec. goo 
I. P. C. by the Sessions Judge on appeal from a conviction by the 
trial Court. The Sessions Judge acquitted him of one of the three 
charges on which he was originally convicted and reduced the 
sentence from one year’s to six months’ simple imprisonment on 


“each charge, the sentences to run cuncurrently. The facts are 


that there was a dacoity in the house of one Adiladdi or Adu Molla 


-of village Char Manair on the 16th of May 1923. When the- 


dacoity was going on six constables under two Sub-Inspectors arriv- 
ed at the place and they entered the house and succeeded in cap- 


_ turing three of the dacoits. The villagers turned out and apparently 
. mistaking the police men for dacoits assaulted them and kept 


them tied up in the house of Adu Mollah. Information. 
reached the Sadarpur thaha within the jurisdiction,of which Char 
Manair is situated, next morning, of the dacoity as also of the 
police men having been tied up and police men in, two batches 
arrived at the village. She first batch of police men released the 
men who had been kept tied up the previous night. The complai- 
nant Sub-Inspector Rasiduddin arrived at the village with the and 
batch of men on the 17th May in the afternoon. Other police officers 
also came from other thanas. On the arrival of the police at the 
village almost all the male population fled away leaving tha women- 
behind them. ,Onthe 18th May house to hoyse search was made 
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e 
in the village by police, and the police remained there for several CRIMINAL. 
days making enquiries in both the cases, of assault on the police 1925. 
and of dacoity. The petitioner heard stories of oppressive acts Proso 
committed by the'police in the village, came there early in June v. 
Rasiduddin. 


with some other persons, saw many of the women who were alleged pany 
to have been maltreated and other persons ani took down notes of B. B. Ghose, F. 
what he had been told. Leaving the village with the imformation Tr 
he had obtained he delivered three speches in three defferent 
places in which he is alleged to have made defamatory statements 
with regard to the complainant. We are not now concerned with 
the third charge of which the petitioner has been acquitted by the 
learned Sessions Judge. We have to deal with the first two charges 
“only. I should first dispose of two questions of a preliminary 
nature. It was urged that the complaint is not sustainable because 
it was made at the instance and under the orders of the superior 
Officer of the complainant and not of his own motion. I do not 
think there is any substance in this contention. If the complainant 
has been defamed itis of no consequence that he complained 
under the orders of his superior officer in order to clear his charac- 
ter, although if left to himself he might not have taken the trouble 
of-prosecuting the offender. The second question relates to the 
rejection of the notes taken by the petitioner of the statements 
made by the villagers which he sought to prove in the trial Court. 
The Sessions Judge on appeal admitted the notes of statements of 
those persons only who were called as witnessess at the trial presu- 
mably as corroborative of their evidence but rejected the rest. ln 
my Opinion the petioner was entitled to prove the notes as evidence 
of his good faith and they were relevant on the question,. although 
the person who made the statements were not examined. I hold. 
thate the notes were wrongly rejected, but I do not think there- 
should be an order for retrial on that ground as there are sufficient 
materials on the record for deciding the question. 
Ihe charges eve have to deal with are these— 
“Firstly, that you etc, etc. defamed the complainant by making 
and publishing the following imputations in your speech at a public. 
meeting concerning the police force employéd at Char Manair of 
which the complainant was a member and ‘the principal officer...to 
the effect that not to speak of the police only but the British Govern- 
ment themselves and the superior officers including from the Dis- 
trict Magistrate down to the Daroga and Chowkidars were all beasts, 
and pigsein their conduct, int ending to harm etc, etc. $ 
“Secondly—that you etc, etc. defamed the complainant by making 
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«the following imputation...to the effect that the police force. 
employed at Char Manair had bitten off the nipple of the breast 
of a woman and had bitten the cheek of a woman etc. etc.” 

I shall now deal with the questions raised as applicable only to 
the first charge. It is urged that the words are merely abusive and 
coveccseeeselOt defamatory, General words of abuse may .not be 
defamatory but I cannot hold that to speak of a person that he is 
a beast and a pigin his conduct is not defamatory. The next plea 
is that the petitioner did not utter the words set out in the charge 
but only spoke about the beastly oppression by the constables. 
There cannot be any doubt that the words complained of as cons- 
tituting the offence must be set out in the charge and proved 
before the accused can be convicted. When there isa denial, the 
evidence in support of the prosecution must be scrutinized. The 
notes of the speech were taken in longhand by P. W, 6 who says 
the accused spoke fluently and he could not take down all that the 
accused said. Inhis nutes Exhibit 7 the following words occur, 
—"“what oppression has been committed on women of 14 to 30. 
years, for which itis the duty of every one of us to extirpate the 
police like dogs, hogs and (illegible). Why the police only, the 
barbarous British Government itself from the highest officer the 
District Magistrate down tothe Daroga Duffadar and Chowkidar 
all are beasts (illegible).”” These words are different from those 
set out in the charge. In his deposition the witness gives the words 
in Bengali which may be translated thus,—“We should try to 
extirpate the police with our heart’s blood like despicable dogs, 
pigs and goats. Why the police only—the Daraga, Magistrate, 
Duffadar, Chowkidar all behave like beasts and pigs.” These also 
are not the same words as in the charge. The other witnesses who 
speak about the words uttered by the petitioner are P. W: 7, 
P. W. 20, P.W. at and P. W. 22. I need not set out in detail 
what each witness says., It is sufficient to say that the words 
ascribed to the accused are differently stated by eath witness and 
the petition of complaint also puts them differently. In this state 
of the evidence I cannot hold that it has been proved, that the 
accused spoke the words stated in the charge, and it would not be 
correct to say that the words given in the different versions have the’ 
same meaning. When spokert words are alleged to have constituted 
the offence a very slight alteration of a word may give quite a 
different meaning to them. From the petition of complaint-and 
also the evidence of P. W. 6 itis clear that a distinction "is made 
between the police and the superior officers, as‘Daroga and Duffa- 


Vou. KLJI HIGH COURT. 


dar as well as chowkidar. This supports to some extent the plea 
of the accused that what he said was in relation to the ‘constables ` 
and not with reference to the superior officers. In my judgment 


the evidence does not substantiate this charge and it must therefore 
fail on that ground. The next point urged is that the words the 
accused is charged with are too general and cannot be defamatory 


ofan individual such as the complainant. The case of Eastwood ` 


v. Holmes (1) is cited in support, where it was observed by Willes 


J that ‘ifa person ‘wrote all lawyers were thieves, no particular ; 
lawyer could sue him for libel. It seems to me that the words 
in the charge ` “The British Government themselves and the 


superior officers including from the District Magistrate down 
to the Daroga and Chowkidars were all beasts &c” are too wide 
to admit of the construction that any particular police 
officer was defamed. The other questions raised apply equally to 
both the charges. The first question is whether the complainant 
was the person defamed or in other words whether he is a " person’ 
aggrieved” by the offence as contemplated under section 198 of 
the Criminal Proceduré Code, so as to entitle him to maintain’ 
the prosecution This is what is stated in the petition of com- 
plaint ; “That it appears therefore that in making the above 
charges Dr. Protap Chandra Guha Rai has iotended to harm ‘the 
reputation of police and other high officials of the British Govern- 
ment arid the Government themselves... These allegations are 
being annouticed throughout the district and it is therefore 
necessary that their falsity should be proved in the most effective 
manner, viz., by trial in Court of law &c.” The learned Standing 
Counsel relies on explanation 2 of section 499 , Indian” ‘Penal Code 
as giving the complainant the right to maintain the prosecution. 
That explanation runs as follows : :—“ It may amount to defamation 
to'make an imputation concerning a company or an association or 
collection of persons as such.’ The contention seems to be that in 
this case thete was defamation of the police force i. e a “ Collec- 
tion of Persons as such”. As far as I am aware those words 
in the sexptanation ` have not” been judicially ‘dealt with in any 
reported ease. In my opinion those wofds mean that a collection 
of persons as such may be’ collectively defamed in the’ same manner 
as a ‘company’. The general principles on which a company may 
be said to have been defamed would therefore apply egually to the 
case where it is alleged thata collection. of persons as such has 
been*defamed. Those general principles: were formialated by ast 
(1) (1858) 1 F. and F, 347. 
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Baron Pollock in Metropolitan & Co. v.- Hawkins (1) where he said 

—" }t (a corporation) could not sue in respect of an imputation of 

murder, or incest, or adultery, because it could not commit ‘those 
crimes. Nor could it sue in respect of a charge of-corruption, for. 
a corporation cannot be guilty of corruption, although the indivi- 
duals composing it may”, This was adopted in Mayor &c of Man- 
chester v. Williams (2) where it was laid down that a corporation 
may sue for a libel affecting property, not for one affecting personal 
reputation. Similarly, Lopez L. J. said in South Helton Coa Co. 
v, North Eastern News Association (3) “ A corporation or com- 
pany could not sue in respect of a charge of murder, or incest or 
adultery because it could not commit those crimes. Nor could 
it sue in respect of-a charge of corruption or of an assault because a 
corporation cannot be guilty of corruption or of an assault although 
the individuals composing it may be”. These observations are 
quite.apposite tothe question before us and in my opinion the. 
police force as such cannot complain of any imputation as regards. 
its personal reputation because it cannot be guilty of beastly, 
conduct, nor can the collective body be guilty of the offence of 
biting off the nipple of the breast of a woman or of biting 
the cheek of a woman. The matter may be tested in another 
way. Suppose somebody laid a complaint before a Magistrate in 

terms of the words of the charges in this case, would any Magis- 
trate issue process against the police force as such or any member 
of the police force? I am sure no Magistrate would. . In my judg- 
ment therefore the charges fail on the ground that they refer. to 
the personal conduct only of a collection of persons as such. 

I shall next deal with the case of Zhe King v. Osborne (4) on 
which the learned Standing Counsel relied strongly. I take the 
report of the case from 2 Swanston as it is fuller than the report ip 
Barnardiston. The report runs as follows: “The paper on 
which the information. was prayed,- contained an account of. a 
murder committed on a Jewi$h woman ‘and child by certain Jews 
lately arrived from Portugal and living near Broad Street, because 
the child was begotten by a Christian, and the affidavit, set forth 
that several persons mentianed therein, who were recently arrived 
from Portugal, and lived in Broad Street were attacked by multi- 
tudes in several parts of the city, barbarously treated and threaten- 
ed with death, in case they were found abroad any more. Sfrange 


(1) (1859) 4 H'& N 87 (90). (2) (1891) 1 Q. B. 94- 
.. (9) (1894) 1 Q. B. 133, (141) . a. 
(4) 2 Barn, 138; 2 Swan. so3n. eae G, 


Vou. XLII. ` “HIGH COURT, ` 


showed cause against the information, and that it could not be 
granted as fora libel, because if not appearing who the persons 
reflected upon are, no judgment can be given for the King ; asin 
King v. Orme (x). 

“ Sed per cur. Admitting an information for a libel may be 
improper, yet the publication of this paper is deservedly punishable 
in an information for a misdemeanour, and that of the highest kind ; 
Such sort of advertisements necessarily tending to raise tumults 
and disorders among the people, and inflame “them with an univer- 
sal spirit of barbarity against a whole body of men, as if gitilty of 
crimes scarce practicable, and totally incredible”. It seems to me 
the Court held in that case an information for a libel was improper 
but it was granted for some other misdemeanour, as tending to raise 
tumults &c. Ido not think this case helps the prosecution. Nor 
does the case of Rex v. Williams (2) as in that case the imputation 
was against all the clergy in Durham and the libel was on every one 
of them There is no imputation like that in the present case. I 


- may also refer to the NA Darpan case tried by the Supreme Court 


of Calcutta, cited, in Mayne’s Criminal Law of India. There the 
words complained of were, “ I present the indigo planter’s mirror 
to the indigo planter’s hands......” Sir Barnes Peacock C. J. is 
reported to have observed on the words used,—" This certainly 
appears to me to represent to the indigo planters that if they look 
into this paper, they would see a true representation each of him- 
self.” “The true rule appears to be that if a person complains that 
he has been defamed asa member of a class he must satisfy thé 
Court that the imputation is against him personally and he is the 
person aimed at before he can maintain a prosecution for defama- 
tion. It is argued on behalf of the Crown that the question 
whether the words are defamatory or notis a question of construc: 
tion. This proposition is only partly true. In England the 
question as to how the words were ungerstood by those to whom 
they were addressed is a question for the jury if the Judge holds 
that there is.a- prima facie case. Here when the case is not tried 
with tht aid of a jury, the question must be decided by the Judge 
as a ques-ion of fact, and in deciding this question the following 
principle should be bornein mind. “ All circumstances which 
were apparent to the bystanders at the time the words were uttered 
should be pué in evidence, so as to place the jury as much as possi- 
ble in the position of such bystanders and then it is for the jury to say 
what ‘meaning such words would fairly have conveyed to their minds.” 


(ty r-Lds Raym. - 486. “(2) (181 ng Barn & Ald; 595. a 
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Odgers On Libel and Slander, sth Ed, P. iii, We fshould not 
construe the words as we would a document of title according to. 
rules of construction of deeds, and specially when the words spoken. 
have not been proved with certainty, and we have to decide. not 
merely whether the words are defamatory but also whether the 
words refer to the complainant. Applying these principles and 
taking all circumstances into consideration, I- am of.opinion that 
the words complained of in the charges have not been proved to 
have been used with reference to each and every member of the 
police force and the complainant cannot therefore be said to be a 
person aggrieved by the offence complained of. In my opinion the 
charges are not sustainable against the petitioner at the instance of 
the complainant, 

In my opinion this is sufficient to dispose of the Rule, but as the 
matter must be placed before another Judge on account of our 
difference of opinion I must record my judgment as to whether the 
case falls under any of the exceptions to section 499 Indian Penal 
Code assuming that the complaint is otherwise sustainable. As 
regards the first exception i.e. the plea: of truth, I agree with the 
learned Sessions Judge where he says that where the defamation 
jmputes a crime to the complainant and the accused pleads justifica- 
tion there must be the same strictness of proof as on a trial for such 
crime. But in this case no crime was imputed to the complainant. 
himself and the persons against whom the allegations were made 
were not before the Court. In this case no Court would be justi- 
fied in pronouncing an opinion that the allegations against persons 
not before it were true without giving an opportunity to those 
persons to be heard, I pointed this out to the learned ‘counsel for 
the petitioner when he was submitting that the allegations were 
true. All that the accused could establish in the present «case was. 
that there was prima facie evidence as to-the truth of the allega- 
tions-and which the accused might reasonably believe to be true, 
or in other words his good faith. It is contended on behalf of the. 
Crown that the petitioner cannot urge the plea of good faith, 
because he says he spoke only about the conditt of the 


-constables and all that he heard was about the conduct of the. 


constables. If his plea that he spoke only about the constables is 
not accepted, the plea of good faith on his own statement is not 
maintainable. Ido not think this contention canebe accept- 
ed, as it seems to me not proper that one part of the statement of: 
the petitioner should be rejected and the other part used ds an, 
admission:of guilt, , In one portion of his argunfent the learned 
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Standing Counsel said that although the members .of the police 
force were fluctuating, the imputations might be held to be on the 
complainant because the men were under his controland he was 
at the place all along. If that be so, the petitioner may establish 
his good faith by. giving evidence with reference to the conduct of 
the constables, It was however not argued on behalf of the Crown 
that the petitioner had no reasonable cause for believing the statę- 
ments he had heard in the village and that he has not succeeded 
in establishing his good faith on that ground. But as the learned 
Sessions Judge came toa different conclusion I think it right to 
record my opinion on the question. It appears to me that _on the 
finding of the Sessions Judge himself some acts of oppression were 
committed there. Dealing'with the matter of Gaizuddi who was alleg- 
ed to have been beaten with the result that he died, the learned 
Judge observes, “Moulvi A. Quadery has stated in his deposition 
that. although he found no marks of injury on the man and most of 
the people there said that the man had epilepsy, some people also 
were saying at the time that Gaizudi had been taken by constables. 
I am therefore inclined to hold that there was some kind of.rough 
handling on him.” This witness was the Deputy Superintendent 
of police and he saw the man when he was in a dying condition. 
He also deposed that Deputy Magistrate, Babu Mani Mohan Ghose 
P, W. 14 who was there also heard about this at the time. It is 
regrettable that none of these officers made any enquiry at that 
time about the allegations, which might.have enabled them to find 
out the truth at once. The Sessions Judge further held that there 
“might have been some rough handling such as catching hold of 
women’s hands, pulling at their cloth etc.” I cannot agree with 
the Deputy Magistrate P, W. 14 above-named that pulling women 
by the hand, taking away their cloth, making woman naked, prod- 
ding them with guns, could be legally justified. It is not necessary 
for the purpose of this case to examine the evidence regarding 
the various CAses dealt with by the Sessions Judge. But I think 
it would be right to refer to: some of the cases;one Fuljan 
Bibi came*into Court and deposed amongst other things that the 
nipple of her breast was bitten off. She was not asked whether 
she was willing to submit to an examination of her person, but 
was disbelieved because another Witness who went to the village 
to make enquiries stated that the name of another woman was given: 
to that witness as having been so maltreated. I do not think this 
to be Satisfactory. The case of one Haju Bibi also deserves notice, 
She complained tiat she had been raped. It was alleged that there 
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was an eye witness, a boy of about 16 years named Noai. Noai was 
examined by the Deputy Magistrate several times, a rather uuusual 
procedure. The matter was adjourned for the identification bf the 
man. The Deputy Magistrate P. W. 14 says, “ Noai witness 
identified constable Mir Ahmad Alias the ravisher. The constable 
was mixed up with 30 others.” After -this identification the case 
was dismissed. In this case I think either the constable should 
have been tried for the offence alleged or the woman for bringing a 
false charge against an innocent man. But as I have said it is 
immaterial for the present case whether the stories were true or 
false. .. In my opinion however the petitioner had reasonable 
grounds for believing inthe truth of the allegations made to him 
having regard to all the circumstances and as itis also not argued’ 
on behalf of the Crown that there were no reasonable grounds for 
the petitioner’s belief, I hold that the case comes under the ninth 
exception of section 499 Indian Penal Code although the language 
of the petitioner is otherwise objectionable. On all these grounds 
I would make the Rule absolute and acquit the accused of the 
charge. I donot think it necessary to refer to some other points 
urged by the petitioner’s counsel as in my opinion they fall within 
one or other of the questions I have dealt with. 


Owing to this difference of opinion, the case was heard by Mr. 
Justice Buckland under section 429 of the Code of Criminal 
Procedure. | f è 

Messrs. S. N, Haldar, B. K. Chowdhury and D. N. Sen, Babus 
Suresh Chandra Talugdar, Asita Ranjan Ghosh, Debendra Nath 
Bhattacharyya, Bkudar Haldar and Manmatha Nath Ray (Jr.) for 
the Petitioner. , l 

Mr. B. L. Mitter (Standing Counsel) for the Opposite Party. 

Buckland J. : The petitioner in this case has been trled and 
convicted by the Sub-Divisional Magistrate of Faridpur on three 
charges of defamation and waa sentenced under sectionesoo I. P, C. 
to one year simple imprisonment, these sentences to run con- 
currently. “eg. 

On appeal to the Ses8ions. Judge of Faridpur his ‘conviction 
on the third charge was set aside and the sentences were reduced to 
6 months’ simple imprisonment® on each of the two charges on 
which the conviction was upheld, these sentences also to, run 
concurrently. ` | 

-He has obtained a Rule from this Court calling upon the Dis- 
trict: -Magistrate-and the complainant to-show- cause why the'con-- 
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viction and the sentence passed upon him should not bê set aside 
or such other orders passed as to this Court may seem fit. 

The Rule came on for hearing before my learned brothers 
Newbould and B. B, Ghose JJ. who are equally divided in opinion. 
The case with the opinions of the learned Judges has been laid 
before me under section 429 Code of Criminal Procedure, 

The charges in respect of which the petitioner’s conviction 
has been upheld by the Sessions Judge are as follows :— 

Firstly.—That you on or about the 13th day of June 1923 at 
Barhamganj P. S. Sibchar, defamed the complainant by making 
and publishing the following imputation in your speech at a public 
meeting concerning the police force employed at Char Manair o 
which the complainant wasa member and the principal officer 
in charge of the investigation to the effect that not to speak of the 
police only but the British Government themselves and the superior 
officers including from the District Magistrate down to the Daroga 
and Chowkidars were all beasts and pigs in their conduct, intending 
to harm and knowing and having reason to believe that it would 
harm the reputation of the said complainant and the police force 
employed at Char Manair, and that you thereby committed 
an offence punishable under section 500 Indian Penal Code and 
within my cognizance. 

Secondly.—That you on or about the 17th day of June 1923, 
at Faridpur P. S. Kotwali, defamed the complainant by making and 
publishing in your speech ata public meeting the following impu- 
tation concerning the police force employed at Char Manair of 
which the complainant was a member and the principal officer in 
charge of the investigation to the effect that the police force em- 
ployed at Char Manair had bitten off the nipple of the breast of 
and had bitten the cheek of a woman nine months’ pregnant intend- 
ing to harm and knowing and having reason to believe that such 
imputation will harm the reputation of the complainant and the 
police employgd at Char-Manair and tha? you thereby committed 
‘an offence punishable under.section 500 Indian Penal Code and 
within my cggnizance. It has been submitted on behalf of the 
petitioner that these charges are defectives 


Under section 499 Indian Penal Code, whoever by words ..,. 
makes or publishes any imputation concerning any person, intend- 
ing to harm or knowing or having reason to believe that such -impu- 
tation will harm*the reputation of such person is said to defame that 
persone i 

The „person; cencerning whom the imputation is.made, whom 
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it is-intended to harm in his reputation, and who in consequence’ 
is defamed is the same throughout. Ft 

There is confusion in these charges between the complainant 
and the police force at Char Manair in relation’ to the various | 
ingredients of the charge. l 

It is charged that the complainant was defamed by imputations- 
made concerning the ‘police force at Char Manair, and that the 
reputation intended to be harmed was that of the complainant. 
and the police force, 

It is obvious that charges so framed do not conform to the. 
requirements of the definition. f 

The defects seem to have originated in a failure to appreciate 
explanation 2 to the section and the principles applicable when 
the words making the imputation appear to be general expressions 
but the complaint is that they are directed against a particular 
individual. ve 

The explanation in my opinion is intended to include a com- 
pany or an association or collection of persons as such within the 
word “ person” as used in the definition so that the latter should 
not be limited to individuals. l 

In a case in which the explanation is properly called into use 
the identity of the company or association or collection of persons 
must be maintained throughout with reference to the imputation 
said to have been made concerning them as such with the inten 
tion of harming their reputation so that thereby they are defamed. 
An imputation concerning a company or association of persons as 
such, and the last two words of the explanation are most material to 
its correct application, cannot by virtue of this explanation justify 
a charge of defaming an individual, and a charge cannot combine 
the explanation with the definition for such a purpose. Nor does 
it carry the matter any further to state as has been done by the 
charges in this case that the complainant was a member of the 
police force at Ghar Manair. : . 

The charges seem to have assumed that the police force at Char 
Manair is an association or collection of persons such Ae tha expla- 
nation contemplates ; bêt without expressing any definite opinion 
on the point as it does no? directly arise I have: considerable doubt 
whether such a view is correcte Aldridge v. Barrow (1) which is 
some authority on the point was a civil suit but ‘that would not 
appear to affect the principle [vide the observations of Fletcher 
Moulton L, J. in Jones v. E. Hulton & Co. (2)]. o 


(1) (1907) L Le R, 34 Calc. 662. -7 (2) (1999)°3 K. B. 344 (460). 
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In this ‘case the petitioner is charged with having defamed an 
individual. The imputations in the charges are general expressions 
assuming that they concern the complainant. This would appear 
to be the case notwithstanding the reference in the first to the 
District Magistrate and the Daroga, because neither of those 
officers, who are capable of identification, if the investigation 
referred to in the charge is specified, which has not been done, 
is the complainant in the case. As regards the second charge 
though no one is referred to by name or by reference to his office in 
the imputations charged, the nature of the imputations is indicative 
of.the fact that an individual may be meant. 

It may be that the general nature of the imputations has led to 
the confusion in the charges. There is no necessity for that to 
have occurred. 

The cardinal rule is that the offence consists in using language 
which others knowing the circumstances would reasonably think to 
be defamatory of the person complaining of and injured by it: Per 
Lord Loreburn L. C. in Æ. Hulton & Co. v. Jones (1) Lord 
Shaw of Dumferline: in his speech cited Bourke v. Warren (2) in 
which Abbott C. J. said—‘‘ The question for your consideration 
is whether you think the libel designates the plaintiff in such a 
way as to let those who knew him understand that he was the pere 
son meant. It is not necessary that all the world should under- 
stand the libel : it is sufficient if those who know the plaintiff can 
make out that he is the person meant.” 

Following upon the rule so laid down it becomes a matter of 
comparative indifference whether the words are general or refer to 
a specific individual, but lest this be taken too literally I should 
explain it may be that an individual is as much defamed by words 
apparently only of more general application as by words referring to 
him by name. The test is that formulated by the learned Judges 
whose observations I have quoted. 

A very ggod instance of a case where defamatory matter may 
appear only to apply to a class of individuals yet, if the descrip- 
tions in sugh matters are capable of being, by innuendo, shown to 
be directly applicable to any one indivjsual of that class an action 
may be maintained by such individual in respect of the publication 
of such matter, is to be found in Ze Fanu v, Malcolmson (3). 
The defamatory matter is too long to be reproduced ; all that I need 

“quote are a passage from the judgment of Lord Cotténham L. C. :— 


(1f (1910) A. C. 20. (2) (1886) 2 C. & P. So. 
(3) (1848) 1 H. laa C. 637. ; 
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“Tf a party can publish a libel- so framed as fo describe 
individuals, though not naming them, and “not specifically des- 
cribing them by any express form of words, but still so describing 
them that it is known who they are, as the jurors have found it to be 
here, and if those who must be acquainted with the circumstances 
connected with the party described’ may also come to the same 
conclusion, and may have no doubt that the writer of the libel 
intended to mean those individuals, it would be opening 'a very 
wide door to defamation, if parties suffering all -the inconvenience 
of being libelled were not permitted to have ‘that protection which 
the law affords. If they are so described that they are known to 
all their neighbours as being the parties alluded to; and if they 
are able to prove to the satisfaction of a jury that the party writing 
the libel did intend to allude to them, it would be unfortunate to 
find the law in a state which would prevent the party being protect- 
ed against such libels” and the following passage which is to be 
found'in the judgment of Lord Campbell :— . 

“ The first objection which has been relied- on by the counsel 
for the plaintiff in error, who certainly has argued the case with 
his usual ability, and has brought forward all the arguments that 
learning and talent could supply ; the first objection is that this 
libel applies to a class of persons, and that therefore an individual 
cannot apply it to himself. 


“Now I am of opinion that that is contrary to all reason, and is 
not supported by any authority. It may well happen that the 
singular number is used 5 and where a class is described, it may 
very well be that the slander refers to a particular individual. 
That is a matter of which evidence is to be laid before the,jury and 
the jurors are to determine whether, when a class is referred to, 
the individual who complains that the slander applied to him is, 
in point of fact, justified in making such complaint. That is clearly 
a reasonable principle, because whether a man is called by one name 
or whether he is called by another, or whether he is described by 
a pretended description of a ciass to which he is known to belong, 
if those who look on, know well who is aimed at, the®very same 
injury is inflicted, the very same thing isin fact done as would be 
done if his name and chiristian name were ten times repeated.” 

The confusion of ideas whith these charges disclose makes it 
impossible for a proper trial to be held. To give but .one instance 
the question of the relevancy of evidence will be approached from 
a different standpoint if the charges stand as drawn or if théy are 
drawn as they should be in accordance with the ‘principles appli- 


` ` 
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cable to the case. I may even go so far as to say that there has 
been no trial at all of the petitioner for having defamed the com- 
plainant for a trial on these charges cannot be said to have been 
such a trial. , 

In the circumstances the evidence and the merits generally 
have not been gone into, As I appreciate the situation there 
should be a new trial upon charges properly drawn, and in that 
view I ought to express no opinion on the merits even had they 
been fully argued. The question is-as to the form the final order 
should take, as to which I have now heard learned counsel for the 
parties, 

The order will be that the conviction and sentences by the 
Sessions Judge, Faridpur, be set aside, and I direct that the 
case be retried by the District Magistrate, Faridpur, or by 
such Subordinate Magistrate to whom he may assign the case, 
other than Babu A. R. Bose, Sub-Divisional Magistrate of Farid-' 
pur, before whom the previous trial was held. 


A. T. M. 3 Conviction set aside : Retrial ordered, 


APPELLATE CIVIL. 


Before Mr. Justice Cuming, and Mr. Justice Chakravarii. 


PURUSOTTAM MAHESRI AND OTHERS 
D. | f 
PANCHAN AN MAZUMDAR AND OTHERS." 


Ejectment—Land taten for shap—Lessee subsequently taking land for cultiva- 
tion—Homestead—Bengal Tenancy Act (VYI of 1885}, Sec. 182— Transfer: 
of Property Act (IV of 1882), See. 111. 


Section 182 of the Bengal Tenancy Act is not, but the provisions of the 
Transfer of Property Act are, applicable to a case where land was taken not for 


the purpose of a homestead from which the lesse was to cultivate his jote but 


for the purpose of a shop and is used for that purpose. 


Appeal from Appellate Decree No. 2110 of 1923, against the decree of Babu : 
Banamali Sen,*Su bordinate Judge of Rangpur, dated the 22nd May, 1022, revers?” 


ing that of Babu Ramesh Chandra Dey, Additional Munsiff, Kurigram, dated ; 
the 3dih July, 1921 . 
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Appeal by the Plaintiffs. ° 
Suit for ejectment. 
` The material facts appear from the judgment. 


Dr. Sarat Chandra Basak and Babu Asita ` Ranjan Ghose 
for the Appellants. 


Ms. Atul Chandra Gupta and Babu Radhika Ranjan Guha 
for. the Respondents. 


The judgments of the Court were as follows. 


Cuming J:—In the suit out of which this appeal has arisen 
the plaintiffs sued to eject the defendants under section 111 of the 
Transfer of Property Act on the ground that their lease had expired. 
The facts of the case are these: the defendants first of all tooka 
lease of some 5 kanis of land in 1310 in Lalmanirhat Bandar for 
a term of 5 years for the purpose of establishing a shop on it. The 
defendants then took one additional kani of land at a total rental of 
Rs. 69 per annum for 6 kanis of land and there was a fresh lease 
for 5 years. At the expiry of the term the plaintiffs demanded an 
enhancement of rent and a fresh lease was given for another 5 years 
from 3322 to 1326 at a rental of Rs. 78 per annum. The defen- 
dants executed a kabuliat in the plaintiffs’ favour on the rst Jaistha 
1322. This lease expired in 1326 and the defendants were asked 
by the plaintiffs to evacuate the land. This they refused to do and 
hence this suit. The case of the defendants was that they were 
settled on the land in 1307 as raiyats and that the Aadudfyat was 
merely a confirmatory lease which did not set forth the real purpose 
for which the lands were taken, that the defendants were governed 
by the Bengal Tenancy Act being occupancy raiyats and were not 
liable to be ejected. 


The first Court held that the lands had been taken for the pur- 
pose of a shop and that section 182 of the Bengal Tenancy Act had 
no application. In appeal ¿the learned Subordinate Judge held 
that the defendants had failed to prove their case that they took 
the land for agricultural purpose in the year 1307. He efound that 
they took the land for the purpose of establishing a shop? He 
further found that they subsequent to the taking of the land for 
the shop had acquired certain other occupancy jotes in the vicinity l 
and hence he held that under the ‘provisions of section 182 of the 
Bengal Tenancy Act they must be considered to be ‘holding the’ 
lands'that had been taken for’ the purpose of a shop as gccu- | 
pancy vaiyais and hence they could not be evicted. The learned 
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Subordinate Judge in coming to this conclusion relied upon the 
case of Bhikarivam Bhagat v, Maharaj Bakadur Singh (1). 

Dr. Basak who has appeared for the appellants contends that 
section 182 has no application to the present case and that the 
ruling relied upon by the learned Subordinate Judge of the lower 
appellate Court is clearly distinguishable for in that case the tenant 
had already been a raiyat before he took the land for the purpose 
of a shop and the finding was that the land was taken for a shop 
and also for cultivating as a raiyat other lands using the land in 
suita homestead. The case is clearly distinguishable from the 


-present case. I do not think that the provisions of section 182 of 


the Bengal Tenancy Act can be held to apply to the present case. 
The land in this case was admittedly taken not for the purpose of a 
homestead from which the defendants were to cultivate their 
jotes but was taken for the purpose of a shop and is still used for 
that purpose, It is situated in a part of Lalmonirhat bunder which 
is a large Bazar. , The defendants admittedly had another homes- 
tead and it would be straining the law if I were to hold that they 
were holding this land as their homesteads. Their lease shows 
that it was for the purpose of a shop that the land was taken and 
had been used for that purpose only. Therefore it cannot be 
sald that the defendants have been holding that land as homes- 
stead. 

In my opinion section 182 has no application to the present 
case and this land is governed by the provisions of the Transfer 
of property Act and not by the provisions of the Bengal Tenancy 
Act. 

ln that view thè appeal must succeed. The decree of the 
lower appellate Court is set aside and that of the first Court res- 
tored. The appellants will get their costs of this Court as well 
as of the lower appellate Court. . 

Chakravarti J. I agree with my learned brother in the order 
which he has*proposed to make. I wish only to adda few words. 
The learned advocate for the respondents relied upon the case of 
Bhikarra Bhagat v, Maharaj Bahadur Singk (1) upon which 
the lower appellate Court also relied. That case is distinguishable 
from the facts of the present case. The learned Judges in the 
course of their judgment in the case cited laid down the law in’ 
these words :e “ But supposing that during the first’ aor 3 years 
during which the defendants merely held their shop and resided 
on thé disputed land, and held jotes at Nalhati, they could not. 


(1) (z915) 1, L. R. 43 Cale. 195. Bake 
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. invoke the aid of section 182 of the Bengal Tenancy Act, there can 


be no manner of objection under a long course of rulings of this 
Court to their claiming the protection of that section after they 


: became agriculturist at Sanko and carried on agriculture from their 


residence at Sanko which was also used as a shop.” Now in the 
present case the learned Subordinate Judge has found that the 


.land was taken for the purpose of establishing a shop and not 


for the purpose of carrying on agricultural operation as was claim- 


„ed by the defendants. The learned Judges in the case cited point- 
:ed out that the land in that suit was taken primarily for the 


purpose of carrying on cultivation and the use of it as a shop 
was Only incidental use. In the present case the lease when it was 
„taken. was clearly one governed by the provisions of the Transfer 
of Property Act. The main purpose or the only purpose for 
which it was let out by the landlords was for the defendants to 
establish a shop in a dasar In these circumstances, I agree 
with my learned brother in the judgment just delivered that section 
182 of the Bengal Tenancy Act has no application to this case, 


‘A. Te M. ` Appeal allowed. 


Before Sir Ewart Greaves, Knight, Judge, and Mr. 
Justice B, B. Ghose. ` 


GOUR CHANDRA DAS 
D. 
SUBASHINI DASI.* 


Ejeciment—Solenama— Joint tenancy—Void decree—Execution sale—Title of 
third party, if can be. pleaded. 2 
The principle of joint tenancy is unknown to Hindu law, except in the case 
of coparcenery between the members of an undivided family, R Jogeswar v. 
Ram (1) ‘ . 3 e 
: -A died leaving his widow B, grandson C and grand-daughters D and E, C died 
leaving his widow F. , In a sut on a mortgage executed in favour of A, B as: 
guardian of C :purchased the mortgaged property in. execution. Thereafter F 
_-*Appeals from Appellate Decrees Nos. 1262 and 1263 ef 1923, against the deci- 
sion of R. F. Lodge Esq, District Judge of Murshidabad, dated the rgth 
December, 1923, modifying that of Babu Rabindra Kumar Basu, Munsiff, Addition- 
al Court at Jangipur, dated the 27th September, 1921. 
(1) (1896) 1. L. R. 23 Cale. 670; L. R. 23 1 A. 37.° 
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brought a suit against her for possession of the properties left by her husband C. 


This suit was compromised by a solenamz, which stipulated that certain proper- 
ties, including the properties in suit, would be possessed by B during her 


‘lifetime and after her death, her granddaughters D and E would get them. 


Afterwards rent suits were brought by the landlord against B. Decrees in rent suits 
‘were passed after the death of B without bringing on “the record the legal repre- 
sentatives of B. The rent decrees were then put into execution and the defendant 
purchased the properties and took possession through Court. D died sometime 
after this and the present suits were brought by E for possession of the entire 
lands in dispute : 

Held, that the mere fact that F’s representative did not dispute the interpre- 
tation of the solenama could not confer any right on E to eject the purchaser. 

That the purchaser was entitled in such a suit to plead the title ofa third 
party and to show that the plaintiff was not entitled to the whole of the interest 


she claimed. 
Appeal by Defendent No. 1. 
Suit for ejectment. 
The material facts appear from the judgment. 
Babu Urukram Das Chakravarty for the Appellant. 


Mr. Mahendra Nath Ray and Babu Satindra Nath Mukerjee 
for the Respondent. 


The judgments of the Court were as follows : 


B. B. Ghose J: These two appeals are against the judgments 
and decrees of the District Judge of Murshidabad modifying those of 
the Munsiff of Jangipur. There were two suits for declaration of 
title and khas possession of two jamas. The lands originally belonged 
to Gagan Chandra Majhi and Uday Chandra Majhi and were 
mortgaged by them to one Keshab Choudhury. Keshab Chou- 
dhury died sometime in 1889 and left a widow, a grandson and two 
granddaughters by his predeceased son. The widow was named 
Rukmini, The grandson Asutosh died in the year 1899 leaving a 
widow Rajabala, The two grand-daughtgrs of Keshab were named 
Subashini and Bindubasini. Rukmini, as guardian of Keshab’s 
grandson Ashutosh, enforced the mortgage and purchased the 
mortgaged Property in execution of the mortgage decree on the 
16th June 1892. Thereafter, Rajabala brought a suit against her 
for possession of the properties left by her husband Ashutosh. 
This suit was compromised by a solehama dated the aznd January 
1902. Undes that sofenama, it was stipulated that certain proper- 
ties, including the properties in suit, would be possessed by Rukmini 
during her life time and after her death her granddaughters 
Subashini and Bindubashini would get them and they being entitled 
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to them would possess them (Safvabati and Dakhalkavini). Then in 
1914 and r915, two rent suits were brought by the landlord against 
Rukmini with regard.to the lands in dispute. Rukmini died on the 
14th January r915 and decrees in the rent suits were passed after 
her death without bringing on the record the legal representatives 
of Rukmini. The rent decrees were then put into execution and 
then the defendant purchased the properties and took possession 
through Court in August 1917. Bindubashini died sometime in 
1920. The present suits were brought by Subashini alone for 
possession of the entire lands in dispute. The Munsiff passed a 
decree in favour of Subashini with regard to8 annas share on the 
ground that the rent decrees in execution of which the defendant 
No. 1 had purchased the property were void and infructuous as 
having been passed against a dead person. After the death of 
Rukmini, Subashini and Bindubashini were entitled to 8 annas share 
each of the properties in dispute and as the heirs of Bindubashini 
did not bring any suit, plaintiff was only entitled to a decree for 
joint possession of 8 annas share of the lands in each of the suits. 
There were appeals by both parties against the decree of the Mun- 
sif. The District Judge held that by the terms of the solenama, 
the plaint lands went to Rukmini and after her death to her two 
grand-daughters for their lives and he further held that after the 
death of Rukmini her two grand-daughters Subashini and Bindu- 
bashini succeeded to the properties in dispute as joint tenants, and 
that after the death of Bindubashini, Subashini was entitled to the 
whole of the lands as the survivor of the two joint tenants. In that 
view, he passed a decree for the entire lands in favour of the plain- 
tiff. The defendant No. 1 appeals, and the ground urged on his 
behalf is that the learned Judge was wrong in holding that Suba- 
shini and Bindubashini took as joint tenants. It ought to have 
been held that they were tenants in common. It was further conten- 
ded that the two sisters were entitled to absolute interest in the 
properties and not only for their lives. 1t is not disputed before. 
us that Subashini is not the legal heir of Bindubashini and the 
decree of the learned Judge can only be supported if ‘his decision 
that the two sisters took as joint tenants and not as tenants in com- 
mon is correct. There is nothing in the solenama which would 
show that the two ladies were fo take as joint tenants. As wag 
observed by the Privy Council in the case of /Jogeswar, Narain Deo 
v. Ram Chandra Dutt (1) “The principle of joint tenancy. 
appears to be unknown to Hindu Law, except in the case bf co- 


- (0) (1896) I. L. Ry 23 Calc. 670, 
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parcenary between the members of an undivided family.” The 
District Judge, therefore, was in error in holding that the two sisters 
took as joint tenants. The contention on behalf of the appellant 
that the ladies took an absolute interest was not persisted in, but it 
was argued that even if they took as life tenants the share which 
belonged to Bindubashini would revert to the true owner, and in 
this case it would be Rajabala. The mere fact that Rajabala’s 

“representatives do not dispute the interpretation of the solenama 
could not confer any right on the plaintiff to eject the defendant 
from the entire land. The defendant is entitled ina suit for eject- 
ment to plead the title of a third party and to show that the plain- 
tiff is not entitled to the whole of the interest she claims. The 
plaintiff’s share is only 8 annas, 

It must, therefore, be held that the plaintiff is entitled to 
recover possession of 8 annas share only in the lands in dispute. 
The judgment and decree of the District Judge must, therefore, be 
set aside and those of the Munsiff restored with costs in both 
appeals in this Court and in the lower appellate Court, 


Greaves J :—I agree. 
A. T.M, | Appeals allowed. 


Before Sir Hugh Walmsley, Knight, Judge, and Mr. 
Justice Mukerji, 


ANANDA CHANDRA KACHARU 
D. 
BARADA KANTA DEY AND orHers.* 


Limitation—Limijation Act (IX of 1908), Sch. I%Arts. 36, 49—Suit for com. 
pensation for deterioration of oranges—Detention in Police Station. 

Article 36 andy not article 49, schedule I of the Limitation Act is applicable 
to a suit fo? compensation for deterioration of oranges owing to detention at the 
Police Station. 


Appeal by the Plaintiff. 


Appeal from Appellate Decree No. 1537 of 1923, against the decree of Babu 
Nirode Ranjan Guha, Subordinate Judge, znd Court, of Faridpur, dated the rsth 
February, «923, reversing that of Babu Ram Lal Banerjee, Munsiff, and Court, at 
Madaripur, dated the roth February, 1922. 
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Suit for compensation. 

The material facts appear from the judgment. 

Babu Hemendra Chandra Sen for the Appellant, 

Babu Prakask Chandra Majumdar for the Respondents. 

The judgments of the Court were as follows : 

Walmsley J :—Tbis appeal is preferred by the plaintiff. He 
brought a cargo of oranges to the Madaripore Bazar where there 
was a quarrel between him and. the Ijaradar of the market about 
the payment of tolls., In consequence, the ijaradar informed the 
police and the result was that the boat of oranges was detained at 
the Thana for some days and, while so detained, the oranges deteri- 
orated. The plaintiff brought the suit for compensation on account 
of the oranges so damaged. The learned Munsiff found that the 
plaintiff was entitled to a sum of Rs. 143 odd and gave the plaintiff 
a decree for Rs. 68-43-6 against certain of the defendants who had. 
not compromised the case with the plaintiff as the defendant: 
No. 2 had done. These defendants then preferred an appeal to the. 
District Court and the learned Judge of the Court of appeal below 
held that the suit was barred by limitation. The suit was brought 
exactly three years after the date on which the boat was taken to 
the Thana and the learned Subordinate Judge’s view was that the 
appropriate article of the Limitation Act applicable to the case was 
Art. 36 and not Art. 49 as held by the first Court. If the learned 
Judge was right in this view, then undoubtedly the suit was: barred 
by limitation, On bebalf of the plaintiff appellant, it is urged 
that Art. 49 is really the article applicable to the present case, 
and, in this connection, our attention has been drawn to the deci- 


sion of a Full Bench of this Court in the case of Mangun Jha v. 


Dothin Golab Koer (x). It appears to me that the case does not 
really assist us much here. In the present instance, I think we 
must go by the words of the articles and consider which of those 
articles does apply to the facts of the case. Clearly, the plaintiff 
did not bring the suit to ‘recover ‘any: specific moveable property. 
He did not claim compensation against the defendants for having 
wronpfully taken any moveable property because the finding is that 
it was the police who taok the cargo of oranges to the Tana. It 
was not a case for compensation for injuring the oranges ‘or for 
compensation for wrongfully , detaining the oranges because here 
again the finding is that it was the police who kept the boat at the 
Thana. It appears to me, therefore, that the stfbstance of the- 
claim cannot be brought within the purview of the words of Art. 49. 
(1) (1898) I. L. Re 25 Calc. 692. 
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In my judgment, Art. 36 is the appropriate article applicable to the 
case. That being so, it must be held that the suit is barred by 
limitation. The result, therefore, is that the appeal is dismissed 
with costs. | 


Mukerji J :—I agree. 
A T. M. Appeal dismissed, 


APPELLATE CRIMINAL. 


Before Mr. Justice Suhrawardy, and Mr. Justice Panton. 


“ABDUL GANI BHUYA. 
D. 
KING-EMPEROR.* 


Misdirection— Criminal Procedure Code (Act V of 1898 as amended by Act XVIII 
of 1423), Sec. 288—‘Duly recorded in presence of accused under Chap. XVHUP 
— Evidence recorded not for purposes of commitment—Effect of admitting 
evidence recorded by committing Magistrate— Evidence of witnesses, if can 
be believed in part. á 


The amendment of section 288 of the Code of Criminal Procedure by substitut- 
ing the words ‘duly recorded in the presence of the accused under Chapter XVNU 
for the words ‘duly taken in the presence of the accused before the committing 
Magistrate’ is intended to cover cases where evidence may be recorded by the 
committing Magistrate but not for the purpose of commitment, as under 
section 219 . 

The evidence recorded by the committing Magistrate if admitted under sec- 
tion 288 of the Code of Criminal Procedure is to®be treated as evidence for all 
purposes even as the basis of finding or verdict and on a par with any other 
evidence before the Sessions Court or as a substantive evidence on which the 
verdict gf thefary or the judgment of the Judge can be based. 


e 
It is dangerous to lay down as a general rule of law that in this country it is 
not proper to believe the evidence of a certain witness in part. 


The conviction of the accused under°section 324 Indian Penal Code rested 
upon the evidence of three persons who spoke of the occurrence before the 
committing Magistrate but who in the Sessions Court declared that they knew 


S re >. 
#Criminal Appeal No. 161 of 1925. against the ordet of J. Macnair Esq., 
Additional Sessions Judge of Mymensingh, dated the and March, 1925. . 
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nothing about it. The basis of the verdict of the jury was the evidence of those 
witnesses recorded by the committing Magistrate and admitted by the Judge under 
section 288 Criminal Procedure Code : 


Held, that the conviction based on the evidence admitted “under section 288 
was not wrong : Queen v. Amanullak (1) and other cases considered . : 
Where the Judge in his charge to the jury said: ““It seems clear to me that 


these- persons have decided to go as far as they possibly can towards alteriig 
their evidence in such a way as shall secure the acquittal of the two men here 
on trial. It is for ygutosay whether you feel convinced as to the three Magis. 
terial depositions to an extent which would warrant you as prudent men in acting 
upon them :” 


Held, that as the Judge did not direct the jury to look upon the evidence of 
witnesses who had rectracted their statement before the committing Magistrate 
as suspicious and regard them with great caution, the charge was vitiated. 

Appeal under section 410 of the Code of Criminal Procedure by 
the Accused. 


The material facts appear from the judgment. 
Babu Suresh Chandra Talugdar for the Appellant. 
Mr. Herambo Chandra Guha for the Crown. 


Suhrawardy J :—The appellant Abdul Gani Bhuya‘has been 
convicted under section 324 Indian Penal Code and sentenced 
to six months’ rigorous imprisonment. He was tried with one 
Abdul Rajak for offences under sections 324, 323 and 325 Indian 
Penal Code. The jury unanimously found Abdul Rajak not guilty 
and found the appellant guilty under section 324 Todian Penal 
Code. 
‘On behalf of the appellant three points have been taken by the 
learned vakil who appears for him relating to non-direction in the 
learned Judge’a charge to the jury. The first point is with regard 
to the admissibility of the depositions taken by the Magistrate, 
What -happened in this case is that the case for the prosecution 
rested on the evidence of two alleged eye-witnesses to the occur- 
rence Nawabuddin and Wasiuddin and of another witness Madhu 
a' servant of the family, who had lodged the first information on 
hearing about the occurgence from one of the other witnesses. 
Before the committing “Magistrate” they spoke of having seen the 
occurrence or part of it but in the Sessions Court they practically. 
denied having seen it. Nawabuddin liad said before the commit- 


‘ting Magistrate that there was an exchange of abuse, “Gani Mia 
(accused) then began to cut Abdul Jabbar with his sword and 


‘Kalarbap (Abdul-Rajak) beat Abdul Jabbar on the head. “Abdul 
(1) (1874) 21 WOR. Cregg. com 
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Jabbar fell down and was beaten further. In the Sessions Court 


he said that Abdul Gain gave a stab to Abdul Jabbar with a sword. ` 


but he could not say where it landed, and Abdul Jabbar struck 
Abdul Gani a blow with a pointed Jathi. On being questioned 
by the learned Judge, as to whether he was right: as to the state- 
ment he was making he answered ‘I did not see’. Wasiuddin had 
stated before the committing Magistrate thus : “I heard a cry and 
went upon the courtyard. I found Abdul Jabbar and Nawabuddin 
lying on the courtyard in front of Mamudjan’s hut. There were 
many injuries on their persons. Abdul Razak had a éathi, Abdul 
Gani had a weapon made of iron which is called talwar.” In the 
Sessions Court he said as follows: “I heard a shriek, not the words. 
I saw Nawabuddin aud Jabbar lying in the yard. Razak, Gani 
and Karim were there. I did not clearly notice what was in their 
hands but Gani had something in his hand.” The servant Madhu 
had stated before the Magistrate that he saw the accused going out 
of Mamudjan’s hut with a sword and he saw Abdul Jabbar lying 
unconscious in his hut. He was asked by Mamudjan to go to the 
Thana and to lodge ejakar there and he did according to instruc- 
tion. {nthe Sessions Court he had said “I saw nothing in their 
hands, Then I went in Jabbar Mia’s hut and found Jabbar lying. 
Nawab told me to goto Thana. He told me what to say.” From 
the depositions of these witnesses before the committing Magistrate 
and in the Sessions Court, it is clear that they were deliberately 
attempting to retract the evidence given by them before the commi- 


tting Magistrate. The learned Sessions Judge admitted their evie. 


dence before the committing Magistrate under section 288 Crimi- 


nal Procedure Code and placed it before the jury who apparent-. 


ly based their verdict upon it. 


It is contended on behalf of the appellant. that the evidence 
before the committing Magistrate which was received by the. 


learned Judge under section 288 Criminal Procedure Code was not 
admissible under that section. It is pointed out that the Magis- 


trate originally started the case with a view to try it himself but. 
at a later stage decided to commit it to the Sessions ; the evidence. 


in this case was therefore not recordeg under Chapter XVIIL 
Section 288 as amended by the Act .of 1923 stands thus: “The 
evidence of a witness, duly recorded in the. presence of the 
accused under chapter XVIII, may, in the discretion of the 
presiding Judge, if such witness is produced and examined 
be jreated .as evidence in the case, for all purposes 
subject to the provisions of the Indian Evidence Act, 1872." The 
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words “duly recorded in the presence of the accused under Chapter 
XVIII” have been substituted , by the Act of 1923 for the words, 
“duly taken in the presence of the accused before the committing 
Magistrate” and it is argued that the evidence in this case was not 
recorded by the Magistrate under Chapter XVIII and therefore it 
should not have been admitted by the learned Judge under Sec. 288 
Criminal Procedure Code. This contention has no substance. The 
amendment of the section by substituting the words ‘duly recorded 
in the presence of the accused under Chaprer XVIII’ for the words 
“duly taken in the presence of the accused before the committing 
Magistrate” is intended to cover cases where evidence may be recor-. 
ded by thecommitting Magistrate but not for the purpose of commit- 
ment, as under Sec. 219 Criminal Procedure Code. Besides, there 
is no special procedure laid down in Chapter XVIII for recording 
evidence and any evidence recorded by a Magistrate ‘before commit- 
ment whether recorded with a view to commitment or in the 
ordinary course of trial is evidence recorded in the presence of the 
accused under Chapter XVIII. - 

` The next ground raised by the appellant requires careful consi- 
deration. As I have already observed the conviction of the 
accused rests upon the evidence of three persons, who spoke of 
the occurrence before the committing Magistrate but who in 
the Sessions Court declared that they knew nothing about it. The 
basis of the verdict of the jury therefore in this case is the evidence 
of those witnesses recorded by the committing Magistrate and 
admitted by the Judge under Sec. 288. It is argued that the con- 
viction based solely upon evi Jence admitted under Sec. 288 is wrong 
and that the learned Judge should have directed the jury that on 
the evidence as it stood in the trial there could be no conviction 
atall. Itis necessary to note that there has been a substantial 
alteration in Sec. 288 by Act XVILI of 1923. The words ‘for all 
purposes subject to the provisions of the Indian Evidence Act, 
1872” have been added after the words “be treated ag evidence in 
the case”. Several decisions have been placed before us in support 
of the appellant’s contention. In the case of Queen v. Sduianullak 
(1) it-has been held thata conviction should not be based solely 
upon evidence admitted under section 288 Criminal Procedure Code. 
unless there is sufficient corroboration by other evidence. So far 
as this Court is concerned this case was followed in the case of 
Queen Empress v. Jadub Das (2). The case in the Weelfly Reporter 
was a case in which the High Court had to confirm the sentence 


| “a (1874) 21 W.R. Cre 49. (a) (1899) 1. L.R, 27 Cale. 293 
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of death: passed on the accused and therefore it had to go into the 
evidence to find out if the sentence could be upheld. The case 
of Queen Empress v. Jadub Das (1) was a reference under S2c. 307 
Criminal Procecude Code and the Court had to look to the evidence 
to find if the verdict of the jury could be upheld. In the case of 
Queen-Eempress v, Nirmal Das (2) the same view has been expres- 
sed. lt does not appear that the trial in that case was held with 
the aid ofa jury. It would seem that the appeal was from the 
erder of the Sessions Judge who acquitted some of the accused and 
convicted the appellant. These cases and others bearing on the point 
have been considered in a very recent case decided by the Patna 
High Court, namely the case of King Emperor v. Jehal Teli (3). 
Mr. Justice Buckaill in an elaborate judgment in which almost all 
the cases on this point were reviewed made the following obser- 
vation on the conclusion reached by him. ‘‘I think, therefore, that 
the principle is quite clearly settled by this line of cases that unless 
there is clearly present, besides the evidence given before the 
Magistrate, evidence which will show that the evidence given before 
the Magistrate should be preferred to and substituted for that given 
before the Sessions Judge, the evidence given before the Magistrate 
cannot be effectively utilized in support of a conviction, This case 
was decided in 1924 and after the amendment of the section by the 
Act of 1923. 1 may add that this case was a reference under section 
374 Criminal Procedure Code. The Allahabad High Court ina 
case decided under the old Code had struck a somewhat dissentient 
note. In the case of Emperor v. Dwarka Kurmi (4), Mr, Justice 
Aikman quoted with approval the observation of Plowden J. in Umar 
v. Empress (5) which was to the effect that once the evidence is ad- 
mitted under section 288 it is on the same footing with all other 
evidence in the case, that is to say, “it is to be considered by the 
jury or by the assessors and the Judge, according to the nature of 
the trial, as part of the materials upon which the verdict or a finding 
is to be given., Whether any portion or*the whole of the evidence 
thus admitted is entitled to credit, and if so, to such a decree that 
a conviction may be based upon it wholly or in part, are very im- 
portant questions for the jury or assessors, eor for the Judge, as the 
case may be, but they. are in no way affected by the section,’ I am 
of opinion that the view thus expressed is correct. Section 288 
at any rate as it stands now, makes the evidence recorded by the 


(1) (1899) I. L. R. 27 Cale. 295. (2) (t900) I. L. R. aa All. 445. 
(3) 1. L. Re 3 Patna 781. (4) (1906) I. Le R. 28 All. 683, 
(5) (1887) 2a Panj, Rec, Cr. J. 132. 
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CRIMINAL. Magistrate admissible at the discretion of the trying Judge and it . 
1925. further enacts that it is to be treated as evidence in the case “for 
adsl all purposes subject to the provisions of the Indian - evidence “Act.” 


The only case decided after this amendment is, as L have observed, 
I the case of King Emperor v. Jekal Teli (x). But there the learned 
Suhrawardy, F.. Judges did not consider the effect of the addition of the words “for , 
gai all purposes” to the section, They rightly decided the point stre- 
nuously pressed on their attention as to the meaning of the words 
“subject to the provisions of the Indian Evidence Act,” holding 
that such deposition can be used as evidence so long as the evi- 
dence is an evidence within the meaning of the Indian Evidence 
Act ; or, in other words, that the evidence may be used for all 
purposes if it is admissible under the Indian Evidence Act. As to 
the important question as to how far it is possible to have a conviction 
upon evidence before a Magistrate when the evidence given at the 
trial differs from it and is exculpatory of the accused, the learned 
Judge has considered all the cases which were decided under the 
section as it stood before the amendment and has endorsed without 
further consideration the decision in those cases in the words which 
I have already quoted. That decision therefore is of no help to us 
because the. significance of the addition ‘of the words “for all pur 
poses” was not considered init. The section before the amend- 
ment said that ‘such deposition is to be treated as evidence in the 
case.’ The addition of the words ‘for all purposes’ must be with set. 
design and for the purpose of attaining a definite object. It seems- 
to me that these words have been added to remove the limitation 
to the value of that evidence as fixed by the cases referred to above. 
Under the present section it must be held that the evidence record. 
ed by the committing Magistrate if admitted under section 288 must 
be treated as evidence for all purposes even as the basis of finding 
or-verdict and on a par with any other evidence before the Sessions 
Court or as a substantive evidence on which the verdict of the jury 
or judgment of the Judge càn be based. , Pe j 
The third point taken by the learned vakil for the appellant is, 
that ‘in the circumstances of this particular case the kudge should 
have told the jury not to ake the evidence of witnesses who have 
retracted their statements-ebefore the committing Mazistrate into 
consideration and that it is ngt safe to rely upon a portion of their 
evidence as true and reject another portion as false ; and for this _ 
oe view reliance has been placed on the case of Emperor’y. Satyendra 
Kumar Dutt Chowdhury (2). That case was a-jury Reference in 
(1) 1. L. R. 3 Patna 781. (a) (1922) 37 C L. J. 173 


vw... 
King-Emperor, 
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which the learned Judges had to consider whether the verdict of the 
jury could be supported on such evidence. It is dangerous to lay- 
down as a general rule-of law that in this country it is not proper 
to believe the evidence ofa certain witness in part. Be that as 
it may, in my opinion the learned Judge’s charge is ‘not quite free 
fram this blemish. The witnesses who have retracted their state- 
ments before the committing Magistrate are no doubt lying wit- 
nesses and they must have spoken falsehood either before the 
committing Magistrate or in the Sessions Court. The learned 
Judge ought to have told the jury that they should be looked upon 
as witnesses who are not above suspicion and those evidence should 
be regarded with great caution, The jurors ordinarily are not 


men who are used to weighing evidence and it is therefore necessary : 


that all help should be given to them in estimating the evidence 
in the light of the observations made by learned Judges in decided 
cases. Instead of doing that the learned Judge has expressed his 
opinion with a certain degree of assertion in these words: “It seems 
clear to me that these persons have decided to go as far as they 
possibly can towards altering their evidence in such a way as shall 
secure the acquittal of the two men here on trial.” This is a sugges- 
tion to the jury that the witnesses were speaking the truth when 
they were deposing before the committing Magistrate but that before 
him they were attempting to screen the offender. Though the 
learned Judge has stated in his charge “it is for you to say whether 
you feel convinced as to the truth of the three Magisterial deposi- 
tions to an extent which would warrant you as prudent men in acting 
upon them.” Ido not think that it can be said that the jury were 
left with the option of accepting the evidence given before the 
committing Magistrate or that given in the Court of Sessions. In 
this view I hold that the charge is vitiated by the defect pointed 
out. 

It next remains to consider whether it is a fit case in which we 
should order 4 retrial. The whole of the evidence has been placed 
before us and we do not think that it is so strong as to lead us to 
hold that a Yetrial would be in the interest of public justice. We 
‘accordingly set side the conviction of and the sentence passed upon 
the accused and order that he be acquitted and discharged from 
his bail bond. ° 

Panton J: I agree. 


A. Ts M Br a a Appeal allowed : Conviction set aside, 
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Before Mr. Justice Sukrawardy and Mr. Justice Panton. 


KABATULLA AND OTHERS 
v. 


KING-EMPEROR * 


7 


Misdirection— Possession of stolen goods by accused -Explanation as to fosses- 
sion— Presumption. 


In a case where the evidence of guilt of the accused rests upon discovery of 
stolen property from his possession and which is tried by jury, the proper course 
is to direct that the jury are entitled to take into consideration the explanation 
offered by the accused of their possession. It is not necessary that such claim by 
the accused must be proved. If he states the circumstances under which he 
obtained it, the jury may accept it, and in that case it will be their duty to acquit 
the accused: Hathim v. King-Emperor (1) followed. 


Where a Judge in his charge to the jury insists that, if the prosecution succeeds 
in proving possession by the accused of recently stolen goods, it is the duty of the 
accused to prove his innocence and emphasizes it by explaining that mere allega- 
tion is not proof and that the presumption raised under the law cannot be rebutted 


by mere denial : 


Held, that the explanation of the law is not correct and amounts to a mis- 
direction which vitiates the charge : Satya v. Emperor (2). 


Appeal under section 410 of the Code of Criminal Procedure 


-by the Accused. r 


The appellants were convicted under section 395 Indian Penal 
Code and sentenced to 7 years’ rigorous imprisonment each. 


The facts were sufficiently stated in the judgment. None of the 
dacoits was recognised by the inmates of the house of the com- 
plainant. The charge against the present ‘accused depended on 
the finding of certain property. 

Babu Jatindra Mohan Chowdkuzy for the Appellants. 

Mr. Khundkar (Deputy Legal Remembrancer) for the Crown. 

-The judgment of the Court was as follows : 


Pe a, | 
This appeal is by thrge appellants who have been cOnvictéd 
under section 395 Indian „Penal Code and sentenced to 7 years’ 


‘rigorous imprisonment each, with the direction under section 


565 Criminal Procedure Code to notify the address to the police 


‘6Criminal Appeal No. 188 of 1925, against the order of B. K. Basu Esq, 
Sessions Judge of Malda, dated the 1th January, 1925, 
(1) (1920) 31 C. L. J. 310; 24-C. W. N. 619. (2) I. L, R. 52 Calc. 223. 
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in case of accused No. 1. Four j jurors found the accused guilty under 
section 395 while the 5th juror found them guilty . under section 
412 Indian Penal Code. The learned Judge has accepted the 
‘verdict of the majority of the jury and convicted and sentenced the 
accused as aforesaid. In appeal several grounds have been taken 
pointing to the misdirections alleged to, have vitiated the learned 
Judge’s charge to the jury. It is enough for our present purpose to 
tefer to only one of them. The evidence, it appears, rested main y 
‘upon the recovery of the stolen articles from the possession of the 
accused, With regard to the explanation of the law on ‘this head the 
‘learned Judge made the following observation : : “The law Tegard- 
ing finding of property is this, that if stolen or ` dacoited | property 
is found in possession of any person soon ‘after the “commission of 
the theft ‘of dacoity, you may presume him to be’ either the 
thief or dacoit or a receiver unless hë accounts for possession.” 

Then he proceeds to state the three necessary eleménts which give 
rise to the presumption under the law namely (a) that the propérty 
was found in possession of the accused ; (b) that ‘the’ property’ is 
stolen property and (c) that it was found soon after ‘the theft or 
dacoity. Then the learned ju ige adds that if these three condi- 
tions a are satisfied you may presume against the accused ‘until he 
proves his innocence, otherewise not. “As to ‘what is meant by the 
learned Judge by the word ! proved’, ‘ina subsequent, part of his 
judgment he says “if you are satisfied that the presumption can 
be made you will see how far the presumption ` has been rebutted, 
As to the claim of the articles, allegation ig not the same as ‘proof, 
But if you make the presumption; it’ cannot be rebutted bY, mere 
denial.” © Reading these passages together it is evident that “what 
the learned Judge meant to hold and which the, jury understood 
is that if the ‘articles are stolen properties’ and were found in 
possession of the accused it is “sufficient to Prove that they were 
theives or dacoits and the rebuttable’ piesumption that arises “in 
law is that the accused are either theives ` or `‘dàcoits` until they 
succeed by adducing sufficient proof in establishing their ianiocence, 
This directign bas been considered to be serious misdirection ih 
severat cases decided by this Court. ` In Hathim Mondal v. Ring. 
Emperor (1) the learned’ Chief Justice "quoted a portion ‚of the 
judgment of the learned Chief Justice of England in the case , òf 
R. v. Isaac Schama (2) where it is said that ina case like’ ‘the pre- 
sent the charge to the jury should be to” ‘this effect : 7 Where the 
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prisoner is charged with having recently stolen property, when the 
prosecution has proved the possession by the prisoner, and that 
the goods had been recently stolen, the jrry may be told that they 
may, not that they must, in the absence of any reaSonable explana- 
tion, find the prisoner guilty. But if an explanation is given which 
may be true, it is for the jury to say on the whole evidence 
whether the accused is guilty or not; that is to say, if the jury 
think that the explanation may reasonably be true, though they are 
not convinced that it is true, the prisoner is entitled to an acquittal 
because the Crown has not discharged the onus of - proof 
imposed upon it of satisfying the jury beyond reasonable doubt 
of the prisoner's guilt That onus never changes ; it always rest on 
the prosecution.” In a case where the evidence of the guilt of the 
accused rests upon discovery of stolen property from his possession 
and which is tried by the jury the proper course is to direct that 
the jury are entitled to take the explanation offered by the accused 
of their possession. It is not necessary that such claim by the 
accused must be proved. There may be a case in which it is 
impossible for the person who is in possession of the property to 
prove how he obtained possession of it and if he states the cir- 
cumstances under which he obtained it the jury as a Court of fact 
may accept it ; and in that case it will be their duty to acquit the 
accused, The statement of the law made by the learned Judge iu 
his charge to the jury leaves no such option to the jury. He insists 
that, if the prosecution succeeds in proving possession by the accus- 
sed of recently stolen goods, it is his duty to prove his innocence 
and he emphasises it by explaining that mere allegation is not proof 
and that the presumption raised under the law cannot be rebutted 
by mere denial. We think that this explanation of the law is 
not correct and amounts to a misdirection which vitiates the 
charge. | This view is in accord with that taken in Satya Charan 
Manna v. Emperor (1). Though there is difference in the language 
of the charge under consideration in that case from *that in the 
present case the law as laid down there is equally applicable.to 
the present case. We are accordingly of opinion that “this charge 
is vitiated by the misdirection referred to and that the trial must 
be held to be not according to law. There are other objections 
taken but it is not necessary to «consider them. In the view above 
Stated the conviction of and the sentences passed upop the appel- 
lants must be set aside. 


(1) (1924) L L. R, 5a Cale, 223. 
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We accordingly order that the conviction of. and the sentences 
passed upon them be set aside and that they be retried according 
to law. 

They will remain in jail until 
Court. 


further orders by the trying 


AT. M. l Appeal allowed : Retrial ordered. 


Before Me. Justice Sukrawardy and Mr. Justice Panton. 


AHMED ALI AND OTHERS 
v. 
KING-EMPEROR.* A 
Forgery—Inference—Use of false document —Penal Code (Act XLV Of 1860), 


Sec. 463—'Intent to defraud’—Attesting witness, senatare of, ida of- 
Knowledge of contents of document. 3 


The purpose with which a false document might have: been prepared, is à- 


matter of inference. 


,Tbe inference that the intention was that the false ‘document should be used 
in a judicial proceeding, even though such a proceeding is not in fact instituted, 
isa reasonable one. 


“The signature of an attesting witness does not fix that witness with knowledge 
of the contents of the document or with any liability under its terms. 


‘ The expression. ‘ intent to defraud’ in section 463- Indian Penal Code implies 
conduct coupled with intention to deceive and thereby to injure ; in other words 
‘defraud’ involves two conceptions, namely, deceit and injury to the person 
deceived, that is, infringement of some legal right possessed by him but not 
necessarily deprivdtion of property? : Surendra. The Emperor (1). 


Appeal unger section 410 of the Code of Criminal Procedure 
by the Accused. a RNS 


“The material facts appear from the judgment. 
Babu Santosh Kumar Bose for thee Appellants. 
Babu Probadh Chandra Kar for the. Complainant, 


“Criminal Appeal No. 96 of 1925, against the order of T. M. Dow, Sessions 
Judge of Noakhali, dated the 13th January, 1925. = 
í (1)(1910) 14 C. W. N. 1076 (1085). i 
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Mt r. Khindiar (Deputy. Legal Remembra ncer) for the Crown. 
ae O OA v. 
The jadgeent of the Court was as follows: . ° 


“The present appellants i have been convicted on the unanimous 
verdict of the jury—the appellant No. 1 Ahmed Ali under sections 
193 ‘and 485° “Indiah Penal Code—appellant No. 2 Sayadutulla Khan 
under section 193 read with section 109 and under section 467 
Indian Penal Code and appellant No. 3 Yusuf under section 193 read 
with section rog and section 467 read with section 109. They have 
been sentenced under the earlier of these sections to rigorous impri- 
sonment for three years and under the latter section to rigorous 
imprisonment for 5 years, the sentences running concurrently. I 
may observe that | the jury, returned also. an alternative verdict of 
guilty ‘under sections $95, 465, tgi respectively against these 
appellants. The case against them was that they were concerned 
in the preparation of a certain dorga kabulyat:which recites that the 
appellant Ahmed took a sub-lease from the appellant Yusuf of 
certain land which Yusuf, according to the recital, held under 
the landlord Joy. ‚Gobind, Chowdhury... This , document, was pre- 
sented. for registration. with the signature as an attesting witness of 
one Chittaranjan Chowdhury. The -case for : the prosecution was 
that none.of the appellants-had any title tothe land and that the 
signature of Chittaranjan Chowdhury wae a forgery. 


:.-Three main points have been urged against the charge delivered 
by the learned Judge to the jury: The first is that he has wrongly 
explained to the jury the law in respect to all the offences charged. 

1A*“the second placé, it is “said: that he has not sufficiently ° directed 
them as to “the defence set up by the appellants ; and in the third 
place; it is said that he has adopted a wrong method in placing long 
ektracts “froni the depositions. of the witnesses before the jury. 


x Now as - regards the segond of these points, we do not ‘consider 
that it is of very great impottance having regard to the view which ` 
we-take asto the convictions under chapter XVIII gf the Indian 
Penal Code. As regards the third point, I may say that’ the ‘learned 
Judge might have adopted a better method of putting new evidence 
before the jury, and he might have arranged the matter with greater 
skill ; but at the sametime it is ‘impossible to say that” because he 
adopted the method Which he did adopt, the jury was in any manner 


misled i in consequence, 


e s 


The real objection to the janaka Judge" s ‘chard is the first to: 
which I have referred, namely, the misdirection which is said to 
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have been given fo the jury on the subject of the law applicable to 
the particular charges. | | 

As regards the charge under section 193 Indian Penal Code, 
it is urged that the material is insufficient to justify a ‘finding that 
this document was prepared for the purpose of being used in any 
stage of a judicial proceeding. The purpose with which the 
document might have been prepared isa matter of inference and 
in dealing with this part of the case the learned Judge told the jury 
that they would have to-consider Ahamed Ali’s intention in making 
in the Kabulyat this false statement viz “that you are the owner 
in “possession,” and he went on to say “ you will ask yourself what 
is thé natural intention of the offender who manufactures a false 
document with regard to land” ; and he finally leaves, it to the 
jury to decide what that intention was. It seems to us that the 
inference that the intention was that the document in question 
should be used in a judicial proceeding even though such a proceed- 
ing had not in fact been instituted isa reasonable one; and that 
the verdict arrived at by the j jury in this respect is justifiable. 


‘It is in respect to the direction given by the learned Judge as to 
the offences under Chapter XVILI Indian Penal Code, that, in our 
opinion the learned Judge has fallen into error, But itis not neces- 
sary in view of ouc opinion as to the conviction under section 193 
and our view as to the, punishment inflicted, that I should do more 
than very shortly admit to the learned Judge’s charge in this res- 
pect. It seems to us that on the two subjects the learned Judge 
has gravely misdirected the jury. In explaining section 467 Indian 
Penal Code he said: “ Here the injury would be the deprivation 
of Chittaranjan of the right in land to which prosecution asserts he 
is entitled.” Then .again when he was discussing the meaning of 
the expression valuable security he says in respect to the signature 
of Chittaranjun that it “ purports to be an acknowledgment that 
he: accepts the Aadulyaf and the projfosals made therein. His 
signature, when joined to the forged kabulyat’ -purports to be an 
acknowledgment that he has not a certain legal right.” That is 
distinctly wrong because the signaturee of an attesting witness 
does not fix that witness with knowledge of the contents of the 
document or with any liability undęr its terms. The learned Judge 
has fallen into a second error in discussing section 463 Indian Penal 
Code. He says "But the forging of the signature may be regard- 
ed as, fraudulent i.e. with intent to deceive since if the forged 
signature ever appeared before a Court it would deceive the 
Court and lead it to believe that the title of Ahamed or Yusuf was 
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acknowledged by the over-landlord Chittaranjan which was not 
the case.” Thatis not a correct explanation of the words as it 
occurs in section 463. In this respect it is only necessary to refer 
to the observation of Mr. Justice Mookerjee ‘In the case of 
Surendra Nath Ghosh v. The Emperor (1) which occurs at page 
1085., The learned Judze there says “ The expression ‘intent to 
defraud’ as it occurs in section 463, Indian Penal Code implies con- 
duct coupled. with. intention to deceive and thereby to injure; in 
other words ‘.defraud’ . involves two. conceptions, namely, deceit 
and injury, t 0 the. person deceived that is infringement of some legal 
right possessed by him but not necessarily deprivation of property” 
Having regard to this observation it is clear that the learned 
Sessions Judge did not properly explain to the jury the bearing 
of the. word ' defraud’ upon the point at issue. For this reason we. 
think that the conviction of offences under "Chapter XVIII of the 
Indian Penal Code cannot be supported. 

It has been argued however that the evidence does establish 
facts which in other respects would justify the conviction under. 
this Chapter of the Indian Penal Code. We do not, however, 
think it necessary to go into this matter or to express any opinion 
upon it, because, as I have just now said, the conviction under sec- 
tion 193 Indian Penal Code is a good conviction’ and the punish- 
ment inflicted ‘under it is in our judgment adequate: We, therefore, 
set aside the conviction, under section 464 and confirm those under 
section 193 and section 193 read with 109. 

` The punishment that has been inflicted under these latter sec- 
tions is 3 years’ rigorous imprisonment. We have taken into con- 
sideration, however, the nature of the document in question. We 
think that it was not a very dangerous document and that we can 
safely reduce to 2 years’ rigorous imprisonment which we accord- 
ingly do. 

A.T. M. Appeal allowed in part: Sentence nee 

(1) (1910) 14 ©. W, N 1076 (1085). 
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CIVIL RULE. 


Before Sir Babington Bennett Newbould, Knight, Judge. 


KAMINI KUMAR ROY AND ANOTHER 
2. 


RAJENDRA NATH ROY AND ANOTHER.” 


Suit, withdrawal of—Bringing fresh suit, not granted— Objection, if to be 
express—Frocedure. 

Where the plaintiff does not desire to withdraw from the suit unless with 
liberty to bring a fresh suit, and the Court considers that such liberty should not 
be granted, the proper course is simply to dismiss the application: -Makant 
Biharidasji v. Farshotamdas (1). It is not necessary for the plaintiff to express- 
ly take such objection before his application is rejected. 

Application under section 115 of the Code of Civil Procedure 
and section 107-of Goverment of India Act by the Plaintiffs. 


Suit for possesion of land on the allegation that the plaintiffs 
were wrongfully dispossessed fron the same by the defendants. 


After some witnesses for the plaintiffs were examined, it was 
found that there was a formal defect. An application was then filed 
for permission to withdraw the suit with leave to institute a fresh 
suit on the same cause of action. The Court granted leave to with- 
draw the suit but refused permission-to have leave to institute a 
fresh suit. 


Babu Rupendra Kumar Mitter for the Petitioners. 
Mr. Gunada Charan Sen and Babu Someswar Prosad Mukherjeo 
for the Opposite Party. 


The following judgment was delivered by 
Ld 


Newbould J: The plaintiffs petitioners during the hearing of their 


suit No, 69 of 1924 in the Court of the second Munsiff of Chikandi 
appliedfor p&rmission to withdraw from the suit with liberty to bring 
afresh suit. The Munsiff allowed them „to withdraw from the suit 
without permission to bring a fresh suit and directed the defen- 
dants do get their costs from the plaintiff. This order was passed 


®Civis Rule No. 552 of 1925, against the order of Babu N, N, De, 2nd Mun- 
sif of Chikandi, dated the 2oth February, 1925, 
(1) (1908) 1. L. R. 32 Bom: 345. 
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in connection with two suits, but in this Rule we are only concerned 
with suit 69 of 1924. f g a 

That the Munsiff’s order was wrong is clear from the decision 
of the Bombay, High Courtin Makant Bikaridasji Gurw Govind- 
dasji v. Parsko Amdas Ramdas (1) As there pointed out, where 
the plaintiff does not desire-to withdraw from the suit unless with 
liberty to bring a fresh suit, and the Court considers that such liber- 
ty should not be granted the proper course is simply to dismiss the 
application, On bëhalf of the opposite party in this Rule the same 
argument was urged as had been urged at the hearing of the case 
a a o aha ne oe 7 3 

_ It was-contended that the. permission having been refused 
without any objection on the part. of the plaintiff he must be deemed 
to have withdrawn from the suit. It was not necessary for him to 


‘expressly take such ‘objection before his application was refused. 


The Rule is accordingly made absolute with costs and the order 
passed by the Munsiff will be varied by substituting therefor an 
order in these terms. The application for permission to withdraw 
from the suit, with liberty to bring a fresh suit for the subject 
matter of the suit is dismissed with costs. The result will be that 
the case must be restored to the file. | 
I assess the hearing fee at two gold mohurs. . 

ALT. M ` ; ii mk Rule made absolute. 


(1) (1908) I. L. R. 32 Bom. 345. 
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Before Sir Ewart Greaves, Knight, Judge, and Mr. Justice 
B. B. Ghose. 


NEPALDAS MUKHERJEE 
v. 
PROBHAS CHANDRA MUKHERJEE AND OTHERS.* 


Inheritance—Bengal School.-—Daughter’s son’s son—Spiritual benefit—Near- 
ness of Kin—Ejectment, suit for—Tiile to be proved. 


Unless a person is in a position to confer spiritual benefit on the owner of 
the property whose property he claims, he is not and cannot be an heir of such a 
person and cannot therefore claim to inherit such property: Gooroo Gobind v. 
Anund Lall (1) and Digumber v. Moti (2). 


Daughter’s son’s son is not an heir according to Bengal school. Even if there 
be no one alive who can confer spiritual benefit he cannot inherit on the ground 
of his propinquity to the original owner of the property. 


A person suing in ejectment must establish his title. 

Appeal by Defendant No. 6, 

Suit for declaration of title and for possession of land. 
The material facts appear from the judgment. 


Dr. Jadu Nath Kanjilal, and Babu Surendra Nath Das Gupta 
No. 2 for the Appellant. 


Babus Suresh Chandra Talukdar and Nibaran Chandra Samaj- 
paty for the Respondents. 

The judgment of the Court was as follows ; 

This is an appeal by defendant No. 6 from a decision of the 
Subordinate Judge of the znd Court of Faridpur reversing a deci- 
sion of the Munsiff of the grd Court of Bhanga. The suit was 


brought by the plaintiffs for declaration of their title to and for 


possession of a cettain plot of niskary land, plot No. 137 of the 
cadastral survey „Which was in estate No. 1187. Some question 
was raised in the Courts below as to whether the property in dispute 
was niskar or mal land of the estate but it has been found that the 


"Appeal from Appellate Decree No. 1285 of 1923, against the decree of Babu 
Nirode Ranjan Guha, Subordinate Judge of Faridpur, dated the 24th January, 
1923, reversing that of Babu Dhirendra Nath Bagchi, Munsiff, 3rd Court, at 
Bhanga, dated the sth April, 1922. 

(1) (1870713 W. R. F. B. 42 (59); 5 B. L. R. i5. 

(2) (1883) I L R. 9 Calc. 563 (567). 
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property is niskay and this is not questioned in second appeal. 
The plots originally belonged to one Raghumani Banerji. He died 
leaving a daughter Dakhina who had a son Purno. Purno died 
leaving ‘him surviving three sons who are the plaintiffs in the pre- 
sent suit. Their case was that Dakhina succeeded to the property 
on the death of Raghumani and that on Dakhina’s death the pro- 
perty passed to her son Purno and on his death to his son¢ the 
present plaintiffs’ Their case was that they had been in possession 
tbrough their dag tenants and that they have been dispossessed. 
The defendants or some of them were owners of the estate No. 
1187. As we have already stated they claim the land as mad land 
of the estate. The case was only contested by defendant No. 6 
who had purchased the land from the other defendants. Although 
the plaintiffs’ case was that Purno had inherited after his mother, 
they had inherited from him, it turned out in the course of the 
case that Purno predeceased his mother Dakhina. The suit was 
dismissed by the first Court but the lower appellate Court allowed 
the plaintiffs to raise what is said to be a fresh case, namely, that 
although Purno predeceased his mother, Dakhina, the plaintiffs 
inherited the property as Dakhina’s heirs, 

The only question that arises in this appeal is whether ais 
the facts and circumstances stated, namely, that Purno predeceased 
bis mother, the plaintiffs are entitled to claim the property as heirs 
of Raghumani The lower appellate Court has held that they were 
entitled and this is the proposition which is disputed before us. It 
is stated that in no case can the grandsons of a daughtèr inherit 
the property as they cannot confer spiritual benefit on the original 
owner Raghumani and that the power to confer spiritual benefit is 
the only test of inheritance. In support of this proposition we 
were referred, first of all, to a passage in Mayne’s Hindu Law (8th 
edition) page 706, section sos and also to a passage in Trevelyan’s 
Hindu Law (2nd edition) page 410 where the learned author states 
that the daughter’s son's sòn is not an heir accordingto the Bengal 
School. Then we were referred to the actual test of the Dayabhaga 
in the translation by ‘Colebrook Chapter xr, section %, verse (ii) at 
page 159 where it is stated as follows: “ It is the daughter’s son 
who is the giver of a funesal oblation, not his son, nor the daugh- 
ter’ 5 daughter for the funeral qblation ceases with him” and in. the 
analysis at p. IX it is stated that “in default of athe widow the 
daughters inherit.” The daughter that is barren ora sonless widow ` 
or female children, hence daughter's daughter and daughters‘ son’ s 
sọn are not heirs being incompetent to confer spiritual benefit 5 and 
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in support of the proposition that inheritance depends on the 
power to confer spiritual benefit and on this alone we were teferred 
to the Full Bench Case of Gooroo Gobind Shaka v. Anund Lali 
Ghose (1) The passage relied on in the judgment of Mr. Justice 
Mitter is to the following effect: “ Having shown by the preced- 
ing ¢ observations that the principle of spiritual benefit ig the sole 
foundation of the theory of inheritance propounded in the 
Dayabhaga, we proceed to determine whether the particular 
claimant before us, namely, the son of a paternal uncle’s 
daughter is competent to confer any such benefit on the 
deceased proprietor. We are of opinion that he is, and we may 
add that this point was not even contested before us by the pleader 
for the respondent”. We think, therefore, that this passage clearly 
lays down the principle that the foundation of the theory of inheri- 
tance as propounded in the Dayabhaga proceeds on the ‘doctrine 
that only those can inherit who can confer spiritual benefit on the 
owner whose property they claim to inherit. Similar authority is 
to be found in another Full Bench case of this Court in Digumber 
Roy Chowdhry v. Moti Lal Bundopadhya (2) the material passages 
in this judgment on this point being those occurring at page 567. 
There is no doubt as has been pointed out bya reference to the 
text books and to passages in the case to which we have referred 
that from time to time attempts had been made to throw doubt on 
the proposition laid down in the passage to which we have referred 
in Goovoo Gobind v. Anund Lall (1) but the attempts that had 
been made to re-open the question have always failed on the ground 
that the Courts have stated that that principle must be taken as 
decided by the passage to which we have referred in the case which 
isa decision which has stood for 50 years. But itis argued on 
behalf of the respondents that even accepting this principle as there 
is no one alive who can confer spiritual benefit, the grandsons of a 
daughter may be entitled to inherit on the ground of their propin- 
quity to the original owner of the property in default of the exis- 
tence of persons who can confer such spiritual benefit. In support 
of this proposition we were referred to the case of Radharaman 
Chowdhuri v. Gopal Chandra Chakravarty (3). The cases to 
which we have referred are there considered and the . argument that 
was propounded to the Court based on the’ right of persons stand- 
ing in propinqujty to the original owner to inherit in default of the 


existence of persons who can confer spiritual benefit was discussed.. 


e 
(1) (1870) 13 W. R. F. B. 49 (59). (2) (1883) I. Le R. 9 Cale, 563. 
(3) (919) 31 C. Ly J. 81. Lak at 
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But in the result no decision was arrived at by the Court on the 
application which was merely an application to appear and con- 
„test certain probate proceedings. We do not think therefore that 
‘the learned vakil who appeared for the respondents is entitled to 
ely on anything that occurs in 3r Calcutta Law Journal in support 
of his argument for as we have already stated we do not think 
that any. decision was come to there. In my view the passage to 
.which we have referred in the two Full Bench.cases lay down clearly 
that unless a person is in a position to confer spiritual benefit on 
_ the owner of the property whose property he claims, he is not and 
‘cannot be an heir of such a person and cannot therefore claim to 
inherit such property. : 

This being so, we think that the appeal must succeed on this 
ground, namely, that the respondents here who succeeded in the 
Courts below are not heirs of Raghumani and have, therefore, no 
interest in the property which they claim. They were suing in 
ejectment and it was for them to establish their title. This they 
have failed to do and the appeal accordingly succeeds and with 
costs in all Courts. 


A.T. M. Appeal allowed. 


CIVIL RULE. 


Before Mr. Justice Suhrawardy and Mr. Justice Duval. 


RAI RAMESH CHANDRA GUHA BAHADUR AND OTHERS. 
9. 


. DINESH CHANDRA GUHA AND orHmrs.* 


Ex parte decree—Decvee, if Ex parte—Civil Procedure Code (Att, V of 1908), O, 
9 R.13,0 17 R. 3—Order that application to be considered after taking 
evidence— Evidence not ‘taken for want of witness—Application for adjourn- 
ment for bringing witnesses rejected—Successor of Fudge, if can pass order. 


A suit for accounts and declaration of title was instituted and subsequently 
referred to arbitration. The arbitrators submitted their award te which the defen- 


-dants took objections. On the date of hearing, the petitioners applied for time for 


oe 
-® Civil Rule No. 495 Of 1925, against the .order of the Subordinate Judge, 
ist Court, Dacea, 
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summoning their witnesses which was refused. Thereafter the Judge pronounced 
judgment in accordance with the award. Subsequently the petitioners filed an 
application under order 9 rule 13 of the Code of Civil Procedure for setting aside 
the decree. On this application the Court passed the order that it should be con- 
sidered after taking the evidence of the parties. The only objection taken at that 
stage was that it did not disclose sufficient grounds under order ọ rule 13. A 
supplementary affidavit was filed by the petitioner and the Judge accepted it as 
curing the defect : 


Held, that the decree on the face of it inter partes could not be treated as 
exparte. 
. That, asin the present case the decree did not purport to be ex parte, an 


application under order 9 rule 13 was not maintainable. 


That by the order of the Judge accepting the affidavit as curing the defect, 
his successor was not precluded from going into the propriety of the 
application. 

Application under section 115 of the Code of Civil Procedure 
by the Defendants, 


Application to set aside an alleged ex parte decree. 
The material facts appear from the judgment. 


Dr. Sarat Chandra Basak and Babu Jitendra Kumar Sen 
Gupta for the Petitioner. 


Dr. Naresh Chandra Sen Gupta, Babus Bimala Charan Das 
and Surendra Lal Mukherjee for the Opposite Party. 


The judgment of the Court was as follows : 


This Rule is directed against an order of the Subordinate Judge 
of Dacca, dated the 6th February 1925, by which the learned 
Subordinate Judge held that the application by the petitioners 
under order g rule 13 Civil Procedure Code could not be main- 
tained. The facts are that a suit for accounts and declaration of 
title was instituted and subsequently referred to the arbitration of 
three arbitrators The arbitrators submitted their award to which 
the defendants took several objectiows. Oa the date of hearing 
the petitioners applied for time for summoning their witnesses 
which was.erefused. Thereafter the Court pronounced judgment 
in accordance with the award. Subseqyently the petitioners filed 
an application under order g rule 13 which has been rejected on 
the ground that it is not maintainable. Two objections have been 
taken against this order. Ia the first place it is argued that the 
order of the*Court below is wrong inasmuch as the order decreeing 
the guit was an order passed under order 17 rule 2 and therefore 
an application under order 9 rule 13 would lie. With reference to 
this objection it appears from an examination of the record that 


zZ 


225 


Civin. 


— 


1925. 
s 


Ramesh Chandra 


Ve 
Dinesh. 


May, 29 


226 


Civil. 


1925. 
ww 


Ramesh Chandra 
2. 


Dinesh . 





THE`CALCUTTA LAW JOURNAL, [Von XLII 


an application was made on behalf of the petitioners for summoning 
his witnesses. The learned Subordinate Judge passed the following 
order :—"The defendant No. 1 has filed a petition for summons to 
his witnéssess, Heard pleader for defendant No. I, petition will be 
considered in judgment.” In the judgment that was passed, the 
learned Judge stated as follows :—“The objections were filed by the 
defendant on 28, 2. 24 in suit No. 274 of 1922. Since then he has 
been allowed sufficient time to bring his witnesses and adduce 
evidence. On a perusal of his objections 1 find that they are very 
vague. At this stage the defendants filed a petition for time to 
bring witnesses. I reject this application on the ground that it 
is made to harass the opposite party. I therefore affirm the award 
in both cases.” The decree that was drawn up in pursuance of the 
judgment mentioned the names of the several pleaders for the defen- 
dant in whose presence it was passed. There is nothing in the 


, record to show that the pleader who applied for time had no further 


instructions to appear and so the decree was passed ex parte. A 
decree on the face of it inter parties cannot be treated as ex parte. 
The decree does not purport to be ex parte ; the present application 
does not accordingly lie. 


Besides it cannot be said that it is an order passed under order 
17 rule 3. That rule provides that ifa party ıs allowed time to 
produce his witnesses and fails to do so, the Court will proceed to 
decide the suit forthwith, It is argued that this rule applies only’ 
to cases where there are materials before the Court upon which 
to decide the suit. In this case it cannot be said that there were 
no materials before the Court as the award was before the Court 
and on it a decision could be passed. Moreover the rule says that 
if the party does not appear the Court will proceed to decide the 
suit. It is open to question if it refers to interlocutory proceedings 
such as one under order g rule 13. In this view we think that the 
order of the Court below is ceriect. 


. 

The second objection taken 1s that on the application under 
order g rule 13 the Court passed the order that it should* be consi- 
dered after taking the evidemce of the parties. It is contended that 
the successor of the Judge whe passed the order was not entitled 
te override the order of his predecessor. It appears that the appli- 
cation: under order 9 rule 13 was made before Mr, Biswas. The 
only objection taken at that stage was that it did not disclose suffi- 
cient grounds under order g rule 13. A supplementary affidavit 
was filed by the petitioner and the Judge accepted it as curing the 
defect but it is not decided by that order whether order 9 rule 


Voi. xij igh court. .. i 


13 applies to the case at all. We therefore think that this succes- 
sor. was not precluded from going into the ia of the appli- 


cation. ' 
In this view the Rule is discharged with costs three gold 

mohurs. 

A. T. M. Rule discharged. 

s H 


PRIVY COUNCIL. 


Praesens: Lord Phillimore, Lord Carson and Sir John Edge. 


RAJAH BHUPENDRA NARAYAN SINGH 
D. 
NARAPAT SINGH. 


Puini—Resumption of Chowkidari Chakran lands—Zamindar’s right to 
additional rent for lands. 7 
A putni grant by a zemindar of his interest in lands includes his interest in 
resumed Chaukidari Chakran lands and where the profits of the Chaukidarl lands 
were not taken into account in determining: the rent payable by the putnidar, 
the zemindar is entitled to have an additional rent fixed for such lands: 
Pryambada v. Monahar (1) approved. Ranjit v. Kali Dasi (2) and Ranjit v. 
Maharaj Bahadur (3) explained. 
wW Appeal against a judgment and 18 decrees of the High Court at 
Calcutta (4) (Greaves and B..B. Ghose JJ), dated the 27th February, 
1922 reversing those of the District Judge of Birbhum (P.: C. 
De Esq), dated the 13th September, 1919, which confirmed those 


of the Munsiff, rst Court, at Rampurhat (Babu Ram Dulal Deb), 


‘dated the 3th September, 1910. 
The material facts appear from the judgment of their Lordships. 
Sir G. ‘Lowndes, K. C. and Dude for the Appellant. 

De Gruyther K. C. and R. H. Hodge for the Respondent. 
The judgment of their Lordships was delivered by 

(1) (1924),29 C. W. N. 328. 

(a) Gotz) L. R. 44 I. As 117; 1. La R. 44 Calc. 841 ; 25 C. L. J. 4990 


(a) (1918) L. R. 45 I. A. 162; 1. LR. as Cale 1733 29 C. Le J. 193. 
(4) (1923) 36 C. L. J. 145. 
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- Lord Carson: This is a consolidated appeal by sa leave : 


from one judgment and 18 decrees dated the 27th February 1922, ° 


of the High Court of Judicature at Fort William in Bengal. Each. 
of the 18 decrees though relating to a distinct subject “matter, raises 
the same question for decision. Each suit was a suit to recover 
Possession from the defendant (who is the present appellant) the 
zemindar of certain villages in putni settlement of Chaukidari ° 
Chakaran lands which had been resumed by the Government under 
the provisions of Bengal Act VI of 1870, and were transferred to 
the zemindar subject to the payment of rent assessed on the lands 
in accordance with section 51 of the Act. The plaintiffs (respoh- 
dents) alleged that by a pottah dated 13th November 1853 the 
predecessors in title of the appellant z3mindar granted five villages 
in putni settlement at the annual rent of Rs. 4:539, to one Krishna 
Chandra, from whom the plaintiffs derived title. It was further 
alleged by the plaintiffs and it is not now in dispute that at the 
time of the putni settlement there were certain lands in every 
village which were Chaukidari Chakaran lands, and were held and 
enjoyed by the Chaukidars in lieu of their salaries, and that such 








lands which had been transferred as aforesaid by the Collector form f 


part of the lands of the putnidar under the said pottab of r 3th 
November, 1853. The appellant, on the other hand, denied that 
under the terms of the said pottah the plaintiff; hai any title to thel 
Chaukidari Chakaran lands released by the Government and that 
in any event the plaintiffs were not entitled to get possession there- 
of without paying some rent in addition to the annual rent of 
Rs. 4,589 fixed in the pottah. 


All the suits were tried by the Munsiff of Rimpurhat, who by ;" 


his judgment dated 30.h September, r1gto, held that the disputed 
property was included in putni settlement, and that the plaintiffs , 
were entitled to obtain Khas or actual possession of the lands in 
suit, but that they could not do so without paying an additional | 
rent to the zamindar, and he °concluded’ his judgmens in the 
following terms :— 

“ The plaintiffs’ putni lease appears to cover all tle lands 
within the boundaries of the mahals, but the profits of the Chauki- 
dari lands were not taken into account in determiniag the rent 
payable by the putnidar The plajntiffs must be held to pay a 
higher amount for the resumed lands than that which has been 
assessed for Chaukidari purposes on these lands by the Collector as 
by the resumption the lands were enfranchised and the putnidags 


t. 


1 
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The principle has been laid down in Hari Narain vy. Mukund (1) 
‘the Putnidar is bound to pay to the zamindar such a rent for these 
lands as corresponds to the proportion between the gross-collec- 
tion and the putni rent formerly payable by him,’ ” 

On an appeal and cross appeal to the District Judge of Birbhum 
the decree and order of the Munsiff was by a judgment of 13th 
September, 1919, affirmed. The plaintiff, now respondent, appeal- 
ed to the High Court of Judicature against so much of the order as 
adjudged that the plaintiff should pay to the defendant No, r such 
increased putni rent over the Doul Jumma as may be proportionate 
to the increase of the present collection over what it had been at 
the time at which the putni mahal was created. The learned 
Judges of the High Court allowed the appeals of the plaintiff and 
made decree setting aside that that part of the decision of the 
District Judge which declared the zemindar entitled to obtain 
additional rents from the plaintiff, and the only question to be 
considered on the present appeal by the appellant zemindar 
against the said order is as to whether such increased rent is or is 
not payable. It has not been disputed, and indeed it was so 
stated by the judgment of the High Court that by a long series of 
decisions the zemindar’s right to a share of the rents and profits in 
addition to the amount payable to the Chaukidari fund under 
the provisions of Act VI of 1870 was established :— 

“ These decisions,” say the learned Judges, “ have recently been 
considered and followed in the case of Maharaja Beioy Chand 
Ve Krishna (2) which was decided in December, 1920, snd no 
useful purpose would we think be served by going through them 
again. They undoubtedly do support the contention urged before us 
on behalf of the zemindar respondent and it is useless to suggest that 
they are in the main distinguishable from the cases before us.” 

The learned Judges, however, held that the series of decisions 
laying down “this principle could no longer be supported having 
regard to the decisions of this Board in two cases wiz, : (1) Raja 
Ranjit Singh v. Kali Dasi Debi (3) and Ranjit Singh.v. Maharaj 
Bakadur Singh (4). Their Lordships cannot agree with the appellate 
Court that either of the cases referred fo has the effect attributed 
to it by the learned Judges. In tht first of these cases where it is 
to be observad the order was in substantially the same form as in 
the present case, all that this Board decided was that a putni grant 
by a®zemindar of his interest in lands includes his interest in 


(1) (1900) 4 C. W. N. 814. (2) (1920) 34 C. L. Ja 275. 
(3) (1917) La R. 44 1. A. 117. (4) (1918) L. R. 45 L A. 162. 


229 


P. C. 


1925. 
— 
Bhupendra Narayan 


T. 
Narapat. 


Lord Carsgn. 


230 


P. C. 


19254 
ww 
Bhupendra Narayan 


v 
Narapat. 


— 


Lord Carson. 


eo 


THE CALCUTTA LAW JOURNAL. (Vou. XLII 


Chaukidari Chakaran lands within the boundaries of the grant, and 
that “upon their being resumed and transferred to the zamingdar : 
under Bengal Act VI of 1870, the patnidat or darpatnidar holding 
from him is entitled under s. 51 of that Act to possession, The 
patnidar did not in that case challenge the validity of so much of 
the order appealed from as rendered the decrees for possessiot 
subject to the fixing of a fair and reasonable assessment, In giving 
the judment of the Board Lord Parker of Waddington added: “It 
isa satisfaction to find that the view above expressed is that 
hitherto universally adopted in the Indian Courts.” 

In the second of the above-mentioned cases referred to by the 
Judges of the appellate Court, the only point decided was that 
upon the transfer of Chaukidari Chakaran lands situated within the 
villages to the gemindar an action by the patnidars for declarations 
that such lands formed parcel of the patni mahal, and that they 
were entitled to a settlement and Khas possession was not an 
action for specific preformance of contract within Art. 113 of Sched. . 
11 of the Indian Limitation Act, 1877, but a suit for possession of 
immovable property within Art, 114. Their Lordships can find 
nothing in the judgment in anywise affecting the point raised upon 
the present appeal. The Board has examined the record in that 
case, and it is to be observed that the order appealed from as in 
the former case, recognised the right of the zemindar to have a 
rent fixed for the Chaukadari Chakaran lands in question, and this 
part of the order was not questioned or appealed from in the case 
before the Board,sand the judgment appealed from was in their 
Lordships opinion correct. 


In a case decided by the High Court of Calcutta in 1924. 
Pryambada Debi v. Monahar Mukhopadhya (1) the Jearned Judges 
refused to follow the decision appealed from in the present case, 
holding that the appellate Coust had misread or had not appreciated 
the two judgments of the Privy Council oa which they had based 
their decisions. Their Lordships agree with this view, and are of 
opinion that the Court below was in error in holding that the cases 
referred to before the Privy Council made any change in the law a: 
to the right of the zemindar to have a rent fixed under the circum: 
stances existing in the present Case. It was, however, argued ir 
the present case before the Board that under s. 51 of Act VI o 
1870, the patnidar is entitled to hold the lands tent free, or withou 
paying additional rent for them. Their Lordships cannot accep 

(x) (1924) 29 C. W. N. 428. [Decided by Subrawardy and Cuming Je t 
the sgth December, 1924-Rep]. 
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this view.” The peculiar character of Chaukidari Chakaran lands, 
and how they came to be included, without paying rent, in the 
various putai Pottahs, as is found in the present case, has been 
frequently discussed before the Board, asin the cases referred to 
and others, and as Lord Buckmaster says in Ranjit Singh v. 
Maharaj Bahadur Singh (1) (supra) — 

e “It does not follow that because the rights originally arose by 
virtue of a grant declared to be a contract within the meaning ọf 
S. 51 they are therefore rights, contractual in the sense that the 
contract by its terms creates and regulates the personal obligations 
and duties of the grantor in the circumstances that haye arisèn. At 
the time when the øużní grants were made the resumption of the 
chowkidari chakran lands was not even contemplated, and the 
grant necessarily contains no reference whatever to the circum- 
stances that would arise and the relationships that would exist in 
the event of the Government resuming possession,” 

Their Lordships, therefore, see no reason for interfering with 
the long series of authorities commencing as far back as the year 
1900, which have established the right of the zemindar to have an 
additional rent fixed for such lands, nor can their Lordships over- 
look the fact that in the cases already referred to before this Board 
no exception was taken by the putnidar to the fixing of such rents 
as a condition of being put into possession. 

Their Lordships are therefore of opinion that this appeal should 
be allowed, that the decrees appealed from should be set aside, 
except so far as they confirm the decrees of the lower appellate 
Court, and that such last mentioned decrees should be restored. 
The respondent should pay the costs of this appeal and of the 
appeals in the High Court. Their Lordships will humbly advise 
His Majesty accordingly. ` 


A, T. M. Appeal allowed, 


(1) (1918) L,R. 45 I. A. 162. 
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Before Sir Hugh Walmsley, Knight, Judge, Sir Ewart | 
Greaves, Knight, Judge, Mr. Justice C. C. | 
Ghose, Mr. Justice B. B. Ghose and Mr. l 
Justice M. N. Mukerji, ie 
oe l KAILASH CHANDRA MITRA 
apip BROJENDRA KUMAR CHAKRAVARTI AND OTHERS.* 


— | 
Suit, maintainability of—Suit for rent against some of the heirs of the tenant — 
Tenure—Defect of pavties—Heirs, liability of —Tenants-in-common;—Con- 
tract Act (IX of 1872), Sec. 43—Bengal Tenancy Act (VII of 1885), Sec. 88— 
Civil Procedure Code (Act V of 1908), O. 1 Rr. 6, 10 —Parties defendants. 


Held, by majority (C. C. Ghose and Mukerji, JJ. Contra): A suit for rent is 
maintainable against some of the heirs or successors in interest of a deceased 
tenant without bringing all the heirs or successors in interest on the 
record. j 


Per B. B. Ghose, F: Such a suit is maintainable buta decree in such a suit 
will not have the effect of a decree for rent under chapter XIV 'of the 
Bengal Tenancy Act. i 


Per Mukerji, } : The suit as framed is not maintainable without impleading 
as defendants all the parties who are known to be the tenants of the holding, 
but the suit cannot be dismissed on that ground. The Court must proceed| under 
order 1 rule 10 (2) Civil Procedure Code to make an order for the addition of 
such of these persons as are not already on the record ss defendants, and it is 
only in the event of the necessary amendments not being made that the suit is 
liable to be dismissed. On such amendment being made the suit should be tried 
out against the added defendants in accordance with law and the suit will not 
fail merely because ths plaintiff may have lost his remedy against the | added 
defendants. 





Per B. B. Ghose, ¥: The heirs ofa tenant do not take the tenancy as an 
entire body forming as it wefe a partnership or a corporation, the individual 
members of which have no definite interest. They took as tenants-in-common, 
each having a definite share in the whole, which he might deal with in any 
way he pleased. 


The liability of a tenant to pay rent arises from the fact of possession 
of the land asa tenant where “there is no express contract, and all persons in 
. 

#Full Bench Reference No. 1 of 1925 in Appeal ! from Appellate Decree No, 
586 of 1923, against the decree of Babu Probodh Chandra Basu, Subordinate 
Judge, 3rd Court, of Daccag dated the roth September, 1922, affirming that of 
Babu Satchidananda Mukherji, Munsif, 2nd Court, at Munshiganj, dated the 
ist December, 1921. 
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e 
possession of land as tenants are under an implied obligation to pay the rent for 


the land to the landlord, whether they got into possession by right of succession 
or assignment. 


A tenant in common is entitled to possession of every part of the estate and 
there is privity of estate between him and the landlord in the whole of the 
leasehold. The law imposes a liability on a tenant-in-common based on prie 
vity of estate for all covenants running with the land, and as his estate is an 
estate in the whole of the leasehold, there is no reason why he should not be 
liable for the entire rent. 


Per Mukerji, J: When a person obtains a share of a tenure either by 
assignment or by inheritance he becomes co-tenant with the other tenant or 
tenants in the whole tenure, and in so far as the relations between him and his 
landlord are concerned he cannot be deemed to hold any estate in severalty, 
Each one of the persons on whom a share of the estate may vest by assigne 
ment or inheritance becomes a tenant-in-common in the whole of the estate 
by reason of the indivisibility of the estate without the landlord’s consent, Each 
one of such co-tenants has a privity of estate with the lessor in respect of the 
whole estate and will be liable to the lessor on the covenants running with the 
land, and so, for the whole rent : United Dairies Lid. v. Public Trustee (1). 


Fer. B. Bu Ghose, F: Section 43 of the Indian Contract Act may be applied 
in such a-case 3 that section is applicable to express as well as implied pro- 
* mises. 


Per Mukerji, F: Exceptin the case of original lessees or persons who 
Were parties to the contract, the provisions of section 43 of the Indian Contract 
Act have no application. 


Per Mukerji, 9: 1f lands are let out to two or more tenants, their liability 
to pay the rent is joint and several, except where it is made joint and not several 
by express agreement ; the liability of assignees of the original tenant or tenants 
may be a joint liability ier se as amongst the assignees, or it may be a joint and 
several liability ; if there is an agreement to that effect the liability of the persons 
upon whom the rights of the original tenant or tenants devolve onthe death 
of the latter is a joint liability to the extent rof the interest which devolves and 
not a joint and several liability in respect of that interest, as the whole body of 
persons who succeed in this way constitute in law but one heir. 


Cases of joint liability or of joint and several liability do not come 
with right to havg his co-debtors joined : Wilson? Balcarres Brook Steamship 
Co. (2) and Robinson v. Guisel (3). 


In this country there is no reason why this general right should be denied to 
a person under a joint liability where the liability, arises not under a contract 
to which order 1 rule 6 of the Code of Civil Procedure is confined and where 
the persons are neither severally nor jointly and severally but are only jointly 
liable. A 


In a case where the liability of the defendants arises not on contract, but on 


(1) t1923) L. R. 1 K. B. 471, (a) (1892) 1 Q. B. 422 (424). 
(3) (1894) 2 Q. B. 685 C. A, 
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account of privity of estate, the defendant may insist on all the persons jointly 
liable, to be made party defendants. All such persons are not merely proper, 
but also necessary parties. If objection is taken to the maintainability of the 
suit in their absence, the Court has to follow the provisions oforder 1 rule 10 (2) 
of the Code of Civil Procedure. G j 





In a suit for rent, persons who are under a joint liability to pay the rent, 
are necessary parties. e 


A lessor is bound to implead in his suit all the lessees er assignees from the 
lessees who are known to him. 


A decree obtained in the absence of some of the co-tenantsis not a nullity 
but a valid decree and is effective only as a decree for money. 

But, if objection is taken at the right moment as to the maintainability lof the 
suit, the suit is not properly constituted. 

Appeal by Defendant No. 1. 

Suit for recovery of arrears of rent. 


The facts of the case were as follows : 
1 


This was a suit for arrears of rent in respect of an intermediate 
tenure Khanda Kharid Gour Sundar Sing under the superior Taluq 
Omar Daraj, Plaintiffs were a four-anna co-sharer landlords and alleged } 
separate collection, The total rent was Rs. 62-4-and in the plain- 
tiffs’ 4 anna share it was Rs. 15 and odd. Rent was claimed at 
this rate with cesses Rs. g and odd per year and the claim was j laid 
at Rs. 117-4. On the death of Gour Sundar Sing, the original 
tenant, a certain share of the tenure devolved upon his heirs|and 
the remainder had vested in a large number of transferees from him. 
The record of rights showed that 21 persons were recorded as 
owners thereof and the present suit was instituted against two of 
Gour Sundar’s heirs and two out of the many different transferees. 
The Courts below over-ruled the contention of the defendants 
that the suit was not a properly constituted one for defect of par- 
ties and decreed the suit. 


The defendant No. 1 appealed to the High Court, and the appeal 
was heard by Greaves and M. N. Mukerji, JJ. who „referred the 
case to the Full Bench by the following judgment : ; 


This appeal arises out af a suit wherein the plaintiffs as four arnas 
co-sharers of a certain Taluq squght to recover arrears of rent from 
the defendants who they alleged were holding under them i as 
tenure-olders. The defence of the defendants, in substance, was 
that they were not tenure-holders but co-proprietors of the ¿estate 
and further that the suit was not maintainable as ail the persons 
who are sucçessors-in-interest of the original transferee Gour 
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Sundar Sinha and whose names are recorded as such in the finally 
published record of rights were not made defendants therein. 

The suit was decreed by the Court of first instance, and the said 
decision has been upheld by the lower appellate Court. The 
defendants have thereupon preferred this appeal, in which the 
valjdity of the decisions of the Courts below has been challenged 
upon the two grounds which formed their defence as stated 
above. 

As regards the first of these grounds we: are not prepared to 
accede to the appellant’s contention. This necessitates our 
dealing with the second ground. 

a So far as the second ground is concerned, on the finding of the 
lower appellate Court it is clear that some of the persons on whom 
devolved the interest of the original transferee Gour Sunder Sinha, 
by purchase and inheritance, have not been made parties to the 
suit, The question whether under such circumstances the suit is 
maintainable is one about which there is a clear conflict of judicial 
opinion in this Court, and we must necessarily dissent from one or 
other of the catena of decisions dealing with the point. 

The authorities in favour of the view that a suit framed in this 
way is maintainable are the cases of Chamatkari Dasi v. Triguna 
Nath Sardar (1); Lalit Mohun Singh Roy v. Haran Chandra 
Khamrin (2); Subashi Dasi v. Raj Krishna Roy (3); Meajan 
Mondal v, Jogendra Nath De (4). A contrary view has been taken 
in the cases of Kasi Kinkar Sen v. Satyendra Nath Bhadra (5); 
Shaikh Sahad v. Krishna Mohan Basak (6); Stbkrishna 
Sinha v. Jagat Chandra Talukdar (7), and Abinash Chandra Roy v, 
Fulchand Chaudhuri (8). In the case of Krishna Das Roy v. 
Kalitara Chaudhurani (9) Chatterjea, J. expressed an opinion that 
the liability of all the heirs of a contracting tenant is a joint liability, 
but Richardson, J reserved his opinion on that question. 

This conflict has been noticed in several cases decided in this 
Court, amongst which reference may be made to the decision in 
the case of- Mokendra Nath Bosev. Abinas Chandra Bose (10), 

(1) (1913) 17 Ce W. N. 833. e 

(2) (1916) S. ʻA. No. 1015 of 1915, decided on 18th july. 

(3) (1918) 23 C. W. N. XXVIII. 

(4) (1920) Unreported. S. A. No. 318 of 1919, decided on 13th July. 

(5) (1910) 15 C. W. N. 1915 126 C. L. Je 642: : 

(6) (1916) 24 C. L. J. 371. 

(7) €1918) S. Ae No. 1279 of 1916 decided on 4th April ; (1918) 45 I. C. 732 
(8) (1923) I. L. R. so Cale. 737. (9) (1917) 22 C. W. N. 289, 
(10) (1923) 27 C. W. N. 521. 
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Civit. in which the advisibility of referring the matter to the Full Bench 
igis: was recognized, In the present case, the question directly; arises 
aa and in our opinion it must be decided in order to dispose of the 

v appeal. h . 
Brojendra The point upon which we must necessarily differ from the one 
or the other set of decisions referred to above is as to whether a suit 
for rent is maintainable against some of the heirs or successors- 


in-interest of a deceased tenant without bringing all the heirs or 
successors-in-interest on the record. 

We accordingly refer the case to the Full Bench in accordance 
with the provisions of rule 2. Chapter VII of the High Court Rules, 
Appellate side. 

Babu Upendra Kumar Roy (with Babu Mon Mohan Banevjee) 
appeared for the Defendant Appellant : (I) Section 43 of the Indian 
Contract Act relating to joint promisors did not apply to the! case 
of heirs and transferees of one original contracting party. 

At the inception of the tenancy in favour of one person no ques- 
tion of joint or several liability arose. On the death of the original 
tenant his heirs and successors-in-interest in law constituted one 
body and they could be sued together as one individual or not at all: 
Decharms v. Horwood (1) ; Ahinsa v. Abdul Kader (2); Krishna 
Das v, Kalitara (3); Kasi Kinkar v, Satyendra (4); Abinash v. 
Fulchand (5). Section 2 of the Contract Act defines “proposal” 
which when accepted becomes a “promise.” Section 43 speaks of 
a joint promise. The heirs and transferees who come in by succes- 
sion or on the strength of valid transfers cannot be supposed to have 
made any contract as is contemplated by the section. See Sibkvishna 
v. Jagat (6) ; Shaikh Sahad v. Krishna(71); Satyabhusan' v, 
Monmotha (8). The covenant to pay rent runs with the land and 
unless the heirs and transferees enter into a fresh contract either 
express or implied they continue to be governed by the original con- 
tract. As there is no fresh attornment individually the liability remains 
one for which they are responsible in a body. A i 

[B. B. Ghose, J: Is that necessary ?.îThey become tenants-in- 
common by privity of estate and being in possession must be pre- 

sumed to have made a joint promise to pay]. 

No doubt the class af cases which maintain that section 








u) 10 Bing. 526 (529). (2) (1901) I. L. R. 25 Mad, 26 (35). 
s (3) (1917):23 C. W. N. 289 (293). . 

(4) (1910) 15 C. W. N. 191 (195) 5 12 C. L. J. 642. 

(5) (1923) I. L. R. 50 Cale. 737. (6) (1918) 45 I. C. 732. man 


(7) (1916) 24C. L. J. 371. (8) (1914) 27 I C. 3130 
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45 applies to the heirs have relied chiefly on the factum of actual 
possession : Lalit v, Haran (1); Subashi v. Raj Krishna (2); 
Meajan v. Jogendra (3). But so long as the tenancy continues 
and there is ho surrender or relinquishment the question of 
possession becomes immaterial for they would be liable for the rent 
all the same even if not in actual possession: See Baoli Bibi v. 
Hamijuddi (4) and Peary v. Kumaries (5). There ought to be 
some distinction between squatters who become tenants at the 
option of landlords and the heirs who come into possession of a 
pre-existing tenancy with all its incidents and liabilities—a case of 
“inherited contract” as described in Shaikh Sahad v. Krishna (6). 
(II) Assuming that section 43 does apply to the heirs and successors- 
in-interest the liability is joint and cannot be joint and several : 
Joint” not in the sense in which it is understood under the com- 
mon law of England with its distinguishing feature of survivorship 
but as giving rise to a joint cause of action which is exhausted 
when a suit has been brought against any one of the joint promi- 
sors. Second suit against the others, the previous decree 
remaining unsatisfied, is barred. This principle which was laid 
down in the case of King v. Hoare (7); Kendall v, Hamilton (8), 
was recognised in India by the High Courts of Calcutta, Mad- 
ras and Bombay but not by the High Court of Allahabad. See 
Hemendro v. Rajendro Lall (9); Gursami Chetti v. Samurti (10); 
Lukmidas v. Purshotam (11) ; Muhammad v. Radhe Ram (1 2). Sec 
tion 43 does not convert a joint liability into a joint and several 
liability. In Krishna v, Kalitara (13) the observations of Richardson, 
J. pointing out the distinction between a joint, and a joint 
and several, liability appear to have been based on the idea of joint 
liability as understood in England which except in Mitakshara fami- 
lies is unknown in India and apparently ignores section 42 of the 
Indian Contract Act which speaks of the joint liability of the heirs 
of one joint promisor with the surviving promisor. | 
Whether 2 liability is joint or joint and several is a question 
of construction : Halsbury’s Laws of England, Vol VII Article 694 
And in case of joint and several liability each of the joint promisors 


(1) (1916) 36 1. C. 243. (a) (1918) 23 C. W. N. XXVIII. 
(3) (1920) 63 I. C. 949; I. L. R. 48 Calc, 518. 

(4) (1910) 12 C. L. J. 267. (5) (1892) I. L. R. 19 Calc. 790. 
(6) (1916) 34 C. L. J. 371, (7) (1844) 13 M. & W. 404. 

(8) £1879) 4 App» Cas. 504. (9) (1878) I. L. R. 3 Calc. 353. 
(10) (1881) I. L. R. 5 Mad. 37. (11) (1882) I. L. R. 6 Bom. 700. 


(12) (1900) I. L, R, 22 All. 307. (13) (1917) 22 C. W. N. 289 (293). 
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must at the same time make the same promise to the ‘promisee : 
Article 693 of the same volume. | i i 

These are the principles applicable in construing express con- 
tracts, and in cases of implied contracts the matter is more difficult ; 
separate considerations must move from the parties separately and 
individually : See Addison on Contracts, r1th Edition p. 318 and 
Satyabhusan v, Monmotha (1). In the case of heirs and succéssgrs- 
in-interest there is no room for any such implication unless and until 
a fresh tenancy is created in their favour on a determination of the 
old. Case of two or more original contracting parties stands on an 
altogether different footing and the liability in such cases may be 
joint and several. See Mokendea v. Abinas (2) where a suit against 
all the heirs of one of the original tenants was held to be a properly 
constituted suit. 

(III) The cases of this Court which have held that 
section 43 is applicable to heirs etc, have proceeded mainly 
upon (i) the observations of Jenkins, C. J. in Chamatpari v. 
Triguna (3) where, without explaining the matter, his Lordship 
says that the liability of the heirs is contractual and (ii) upon the 
question of possession. It will appear that the said observations in 
Chamathari v. Triguna (3) are mere obiter the suit being one in 
which the effect of a decree against some of the heirs was consi- 
dered. Lalit v. Haran (4) relies on Chamathavi vy. Triguna (3) as to 
fact of possession ; Sudashi v. Raj Krishna (5) gives no detailed 
reasons ; Meajan v, Jogendra (6) simply follows the earlier decisions 
and there were special grounds which could support the decision 
viz. a previous decree. The question of rent falling due in the time 
of the original tenant or in the time of the heirs is not of much im- 
portance as rent is a first charge on the tenure and nobody who wants 
to remain in possession can escape the liability to pay the same, 

(1V) In the cases where the landlord sues only the recorded 
tenant the question of representation is of material importance and 
if the co-tenants have allowed one of them to represent them in the 
office of the landlord they must take the consequences of their own 
act and cannot afterwards be heard to complain. ; 

In cases of tenures the landlord gets notice of transfers on depo- 
sit of landlord’s fees and in, the present case the record of rights 
finally published in the presence of the landlords conclusively 


(1) (1914) 27 I. C. 313. (2) (1923) 27 C. WAN. 521. 
(3) (1913) 17 C. W. N. 833. (4) (1916) 36 I. C. 243. 
(5) (1918) 23 C. W. N. XXVIII. H 


(6) (1920) 63 I. C. 949; 1. L. R. 48 Cale, 518. 
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proves landlords’ knowledge. No case of hardship and.inconve- 


nience can be made out for landlords, they can easily obtain infor- 


mation if they choose to doso as to who are the heirs even in 
case of holdings mot to speak of tenures. 

Landlords here deliberately omitted to join the rest and hence 
this present suit is fit to be dismissed. ` 

Babu: Prokas Chandra Pakrashi for the Plaintiffs Respondents : 

(I) The heirs of the deceased tenant inheriting from their 
predecessor by exercising possession and by other conduct must be 
presumed to have contracted impliedly on the same terms as those 
of the deceased on the principle of privity of estate. 

They are in possession as tenants in common by virtue of the. 
existing contract and intention of the parties is to be gathered 
from possession and their conduct. They are not trespassers, 


They became jointly and severally liable ; to apply one test—the 
landlord cannot partially evict on breach of any condition any of 
the individual joint tenants. Refers to Krishna v. Kalitara (t) and 
Meajan v. Jogendra (2). 

(II) Landlord is bound to sue the registered tenant and not 
to hunt for them all over the world: <Khetter v. Pran Kristo (3). 
It was the duty of the heirs to notify their succession : Sections 15 

“and 16 Bengal Tenancy Act. 


Babu Upendra Kumar Ray in reply :—Record of right in this 
case was prepared in the presence of the landlord and the question 
of sections 15 and 16 do not arise. 


[B. B. Ghose, J: Does that exonerate the heirs from statutory 
liability to notify their successor ?] 


Some of the heirs are on the record nothing to show that they 
do not represent the other brothers. As to the rest the landlord 


had statutory notice at the time of each transfer on deposit of land- 
lords’ fees. 


Babu Ramendra Mohan Majumdar appeared for Defendant 
No. 2 Respondent whose interest was identical with that of the 
appellant. 

The following judgments were delivered : 


Walmsley J: I agree in the view expressed by my learned 
brother Mr. Justice B. B. Ghose in the judgment which he is 
going to deliv€r. 


(1).(9917) 22 C. W. N. 289 (295). 
(2) (1920) 63 I. C. 9493 L L. R. 48 Calc. 518. (3) (1899) 3 C. W. N. 321, 
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Greaves, J: I also agree in the view expressed in that” 
jugd ment. | 

C. C. Ghose, J: The question that has been referred to the 
Full Bench is as to whether a suit for rent is maintainable against” 
some of the heirs or successors-in-interest of a deceased tenant with- 
out bringing all the heirs or successors-in-interest on the record. 
In my view, the answer to the question ought to be in the negative. 
It will serve no useful purpose to discuss the conflicting authorities 
on the point. It is sufficient for me to observe that 1 adhere to the 
view which I expressed in the case of Abinash Chandra Roy v. 
Fulthand Chaudhuri (1). I have heard nothing during the 
course of the argument to induce me to depart from the opinion 
expressed by me in the above case. In my opinion, the suit as 
framed should be dismissed and the appeal preferred by the 
defendants allowed. | 

B. B. Ghose, J :—The facts of the case which led to this 
Reference shortly stated are these, The plaintiff is entitled to 4'annas 
share of a Taluk under which there isa tenure which formerly be- 
longed to one Gour Sundar Singh and which by successive devolu- 
tions and assignments has come into the possession of about twenty 
persons. The plaintiff has sued for his sbare of the rent of the 
tenure for the years 1324 to 1327 B. S. five persons some 
of whom have acquired their interest by succession and others 
under assignments from some of the heirs of Gour Sundar. All these 
persons were in possession during the period in suit along with 
others who have not been made parties. The only plea which now 
requires consideration is that the suit is not maintainable as the 
other tenants bave not been made parties. The trial Court passed 
a decree for money personally against the defendants and held that 
the tenure would not be bound by the decree, and on appeal that 
decree was affirmed by the Subordinate Judge. One of; the 
defendants preferred a second appeal to this Court. There are 
two lines of cases in this Court taking contrary views, which has 
made it necessary for a Reference to the Full Bench of the question 
“ whether a suit for rent is maintainable against some of the heirs or 
successors-in-interest ofa deceased tenant without bringing all the 
heirs or successors-in-intefest on the record.” f 

It would scarcely serve any useful purpose to examine the 
various conflicting authorities. The question should be decided on 
well-recognised general principles. It is argued that the tenancy 
as well as the liability for payment of rent has been inherited by 





* (1) (1923) I. La R. 50 Calc, 7370 l 
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the representatives of the deceased tenant one body and this 
body as a whole is liable for the rent on the contract of their pre- 
decessor. .If the landlord omits to implead any one of them in 
his suit for rent, the suit is defective and must be dismissed for not 
having been brought against the body of representatives as a whole. 
This argument seems to me to be grounded on a misconception. 
The heirs did not take the tenancy as an entire body forming as it 
were a partnership or a corporation, the individual members of 
which have no definite interest. They took as tenants in common, 
each having a definite share in the whole, which he might deal 
with in any way he pleased. Asa matter of fact, as already stated, 
some of the heirs of the original tenant had assigned their interest 
to third persons. The liability of a tenant to pay rent 
arises from the fact of possession of the land as a tenant 
where there is no express contract, and all persons in 
possession of land as tenants are under an implied obligation to 
pay the rent for the land to the landlord, whether they got into 
possession by right of succession or assignment. A tenant in com- 
mon is entitled to possession of every part of the estate and there 
is privity of estate between him and the landlord in the whole of the 
leasehold. The law imposes a liability on a tenant in common 
"based on privity of estate for all covenants running with the land, 
and as his estate is an estate in the whole of the leasehold, there is 
no reason why he should not be liable for the entire rent. This view 
is supported by what is stated in Leake on Contracts, 7th Edn. at 
p. 931, that each tenant in common being possessed of the whole 
may be sued separately upon covenants running with the land. 
Thus, whether a contract is implied for payment of rent by all ten- 
ants in common in possession of a leasehold, or whether it is held 
that the law imposes the liability for payment of rent by reason 
of privity of estate, any one of such tenants may be sued for the 
entire rent due to the landlord. This may be either in accordance 
with the provisions of section 43 of the Indian Contract Act, which 
applies to express as well as implied promises or under the general 
law based on privity of estate. 

It is hardly necesssry to add that a decree in such a suit will not 
have the effect of a decree for rent under Chapter XIV of the Bengal 
Tenancy Act. X 

On the grounds stated above I would asswer the question in 
the affirmative, with the result that the appeal should be dis- 
missed, h s 


Mukerji, J : The authorities bearing upon the point involved 
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in this Reference have all been noticed and their precise effect 
accurately summarised in the judgment of my learned brother 
Chatterjea, J. in the case of Mokendra Nath Bose vy, Abinash 
Chandra Bose (1) and it is unnecessary to discuss them as the quese 
tion has to be answered upon broad and general principles. 

The question is whether a suit for rent is maintainable against 
some of the heirs or successors-in-interest of a deceased tenant with- 
out bringing all the heirs or successors-in-interest on the record. To 
answer this question, the matter has to be considered from two dis- 
tinct points of view : Zrs¢ly, from the point of view of the defendants’ 
liability and secondly, from the point of view of the frame of the 
suit. 

As regards the first of these matters, we start with the position 
that in view of section 88 of the Bengal Tenancy Act, it must be 
conceded that when a person obtains a share of a tenure either by 
assignment or by inheritance he becomes a co-tenant with the other 
tenant or tenants in the whole tenure, and in so far as the relations 
between him and his landlord are concerned he cannot be deemed 
to hold any estate in severalty. Each one of the persons on whom 
a share of the estate may vest by assignment or inheritance becomes 
a tenant in common in the whole. of the estate by reason of the 
indivisibility of the estate without the landlord’s consent. Each one 
of such co-tenants has a privity of estate with the lessor in respect 
of the whole estate. The proposition is thus enunciated in Foa on 
Landlord and Tenant, sixth Edition p. 469: “Where, however, the 
share of the demised premises is not held by the assignee in 


‘severalty as where they become vested in joint tenant or tenants in 


common the case is different because he, with othetrs, holds the 
whole estate, and privity in respect of it exists accordingly between 
him and the lessor.” From this it would seem to follow that. each 
of the joint tenants or tenants in common would be liable to the 
lessor on the covenants running with the land, and so, for the whole 
rent. The contrary view was contended for in thecase of United 
Dairies Lid. v. Public Trustee (2). In that case Greer, J. observed 
as follows :—‘'The present case was argued before me on the assum- 
ption that in English Law, whatever may be the case in Ireland, a 
tenant in common is not liable for the whole rent, but only‘for a 
proportionate rent, but I do not think this question appears to be 
definitely concluded by any of the decisions in the English Courts.” 


‘The learned Judge exhaustively dealt with the authorities bearing 


upon the point and explaining the decision in the qase of 


(1) (933) 27 C: W. N. gate (2) (1923) lL. Ret K. B 471. 
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Movceron v. Dowson (1) which apparently contains dicta to the 
"contrary effect, further observed as follows :—“It seems to me, on 
‘the authorities, that it has never been conclusively established that 
an assignee holding with other tenants under the terms of the ori- 
ginal lease is not liable jointly with those other tenants for the 
whole rente He has an interest in the whole of the land leased: 
dnd I see no valid reason why tenants in common should be in a 
position as regards liability for rent different from that of joint 
tenants. I am inclined to think that each of the tenants in common 
has the privity of estate with the landlord in the whole of the land 
leased.” The reasoning of the learned Judge seems to be unassai- 
lable and I agree in his conclusions. I am accordingly of opinion 
that each one of the defendants in the present suit is liable for the 
entire fent and there can be no objection to the maintainability of 
the suit on that ground. lam further of opinion that except in 
the case of original lessees or persons who were parties to the con- 
tract, the provisions of section 43 of the Indian Contract Act have 
no application and need not be resorted to. 
Turning now to the other question, namely, whether the suit is 
`, maintainable by reason of defect of parties, the point is as to whe- 
ther all the persons who are under a joint liability are necessary 
parties toa suit based upon such liability. Here again we start 
with the following propositions: If lands are let out to two or 
-more tenants their liability to pay the rent is joint and several, 
except where it is made joint and not several by express agree- 
ment ; the liability of assignees of the original tenant or tenants may 
be a joint liability nze? se as amongst the assignees, or it may be 
a joint and several liability if there is an agreement to that effect 
the liability of the persons upon whom the rights of the original 
tenant or tenants devolve on the death of the latter isa joint liabi- 
lity to the extent of the interest which devolves and not a joint and 
‘several liability in respect of that interest, as the whole body of 
persons who*succeed in this way constitute in law but one heir. 
S. 43 of the Indian Contract Act expressly refers to ‘tpromisor” 
and: “promisee.” As far as the liability under a contract is con- 
-cerned, it appears to make all joint confracts joint and several. O, 
T R. 6 Civil Procedure Code provides ‘that the plaintiff may at his 
“option, join as parties to the same suit all or any of the persons 
severally, or,jointly and severally, liable on any one contract inclu- 
ding parties to bills of exchange, hundis and promissory notes, 
Cases of joint liability-or of joint and several liability which do not 
(1) (1826) § B. and C. 479, 
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come within section 43 of the Contract Act or O. 1 R. 6 must. be 
treated as cases for which no exception has been made in this boun- 
try to the general rule which obtains in English common law! and 
which is in consonance with justice, equity and good conscience, 
In the words of Lord Redesdale “All persons materially interested 
in the subject ought generally to be parties to the suit, plaintiffs or 
defendants, however numerous they may be, so that the Coutt 
may be enabled to do complete justice by deciding upon and settling 
the rights of all persons interested, and that the orders of Court 
may be safely executed by those who are compelled to obey them, 
and future litigation may be prevented.” This general rule | em- 
braces two classes of parties as defendants, that is to say those 
who are indispensable and necessary parties without whom no decree 
at allcan be rendered, and those who are proper patties whose 
presence makes the adjudication more complete and effectual. 


‘Under the English law where the liability is a joint and several 


one the plaintiff will not be compelled to add all the persons so 
liable as defendants: Chalmers v. Guthrie (1) ; but where an 
action has been commenced - against one or some only of.seyeral 
joint contractors the defendant or defendants can apply to have 
the other joint contractor or contractors added and the proceedings 
stayed until this is done : Kondall v, Hamilton (2). The effect of 
the latest decisions seems to be a joint debtor, though he has not an 
absolute, has an ordinary and a grima facie right to have his co- 
debtors joined : Wilson, Balarres Brook Steamship Co. (3); Rabin- 
son v. Geisel (4) There is, in my opinion, no reason why Ithis 
general right should be denied in this country to: a person under a 
joint liability where the liability ‘arises not under a contract to 
which O.1 R.6 is confined and where the persons are neither 
severally nor jointly and severally but are only jointly liable. | 

In a case where the liability of the defendants arises not on 
contract, but on account of, privity of estate, the defendant may 
insist on all the persons jointly liable, to be made party defen- 


‘dants. All such persons, in my opinion, are not merely proper, 


but also necessary parties. If objection is taken to the maintain- 
ability of the suit in their absence, the Court has to follow:the 
provisions of O. IR. 10 °(2) of the Civil Procedure Code. | In 
England it has been the essence of the procedure since the Judi- 





~ (a) (1923) 156 L. Te J. 382. . (2) (1879) 4 App. Case 504? . 
(3) (1893) 1 Q. B. 423, (4) (1894) 3 Q. B, 658 C. Ae 
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non-joinder of the right parties. The same rule has been embodied 
in O.1 Rr.g and 10 Civil Procedure Code. These two, rules 
correspond to O. 16 R. 11 of the rules of the Supreme Court 1883 
with regard to which the following is what has been said in Chitty 
and Marks’ Yearly Practice of the Supreme Court 1925. “This 
Rule has not altered the legal principles with regard to the parties to 
actions or the right of a defendant to insist on the necessary parties 
before the Court. It has however altered the procedure and subs- 
tituted an application to add the parties improperly omitted or 
to strike out the parties improperly joined or to stay the proceed- 
ing until the necessary parties are added. The Court has now, 
however, a discretionary power to refuse the order; but in the 
exercise of this discretion it is guided by the same principles 
as were applicable to the old plea in abatement.” 

In my judgment persons who are under a joint liability to pay 
the rent, are necessary parties, in a suit for rent. They are so 
from more points of view than one. They are necessary for deter- 
mining whether the liability which is prima facie joint is also joint 
and several ; for protecting the defendant from being made to pay 
what may have already been paid by others; for safeguarding 
against the eventuality of his being defeated ina suit for contribu- 
tion, as the co-tenant against whom 2 suit for contribution is 
brought, will not be bound by the result of the earlier suit; for 
preventing conflicting decisions as to the character and incidents 
of the same tenancy being arrived at in different suits ; and for 
various other reasons. That a lessor is bound to implead in his 
suit all the lessees or assignees from the lessees who are known to 
him is a principle recognised from the earliest times. Bayley J. in 
the case of Merceron v. Dowson (1) observed thus: “It may be 
conceded to the defendant that when the plaintiff is informed of 
the persons in whom the whole interest is vested they must be sued 
jointly." This principle has been seldom dissented from in this 
country, and ¢here is no reason that I can think of why it should 
haye been departed from. I do not suggest that a decree obtain- 
ed in the absence of some of the co-tenants is necessarily a nullity ; 
it is a valid decree and is effective only as a decree for money. 
But, if objection is taken at the right moment as to the maintaina- 
bility of the suit, Iam clearly of opinion that it should be held 
that the suit js not properly constituted.” In Rup Narain Singh v. 
Jugoo Singh (2) it was ruled that a suit for rent from several raiyats 
on account of a holding which has been let out to them, cannot 


(1) (1862) 5 B. & C. 478. (a) (1868) 10 W. R. 304. 
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be brought against one of them, but must embrace all of them as 
defendants. This decision was passed before the Indian Contract 
Act was enacted. Section 43 of the Act and the provisions of the 
Civil Procedure Code relating to parties to an action have abroga- 
ted this rule in some measure only. In Khetter Mohan Pal v, 
Pran Kristo Kabiraj (1) it was assumed as well-settled that upon : 
the death of the original tenant the landlord would be bound to stie 
SO many at any rate of the heirs as had notified their names to 
him. The same principle appears to have been recognized almost 
consistently in this Court, and the following cases will show ` the 
current of judicial opinion on the point : Ananda Kumar Naskar vV. 
Haridas Haldar (2) ; Sreemati Jogemaya Dass v. Girindra Nath 
Mukherjee (3); Rammoy Dasi v. Rupai Pramanich (4) ; Abdul Rab v, 
Eggar (5) ; Baoli Bibi v. Hamijuddi Mandal (6) ; Kasi Kinkar. Sen 
v. Satyendra Nath Bhadra (7). 1 am aware that the rule has been 
departed from in recent years in some instances, but only on {rare 
occasions and under exceptional circumstances. To depart from 
this rule gives rise to serious anomalies. To take the case of a 
permanent tenure, as an instance it would make nugatory ‘the 
provisions of section 17 of the Bengal Tenancy Act and deprive the 
transferee of a share of his right to recognition which he is entitled 
to under the law. | 

It follows from what I have said above that in .my opinion ithe 
suit as framed was not maintainable without impleading as defendants 
all the parties who are known to be the tenants of the holding. 
The plaintiff cannot take shelter under the plea of ignorancé as 
to who the persons are : their names are entered in the finally pub- 
lished record of rights. The suit however cannot be dismissed| on 
that ground. The Court must proceed under O. x R. 10 (2) Civil 
Procedure Code to make an order for the addition of such of these 
persons as are not already on the record as defendants, and it) is 
only in the event of the necessary amendments not being made that 
the suit is liable to be dismissed. On such amendmest being made 
the suit should be tried out in accordance with law, it being noted 





“that the suit will not fail merely because the plaintiff may have lost 


his remedy against the added defendants. 
In my judgment, therefore, the decree passed by the Courts 
below should be set aside, and the suit remanded to the Court of 


(1) (9899) 3 C. W. N. 371. (2) (1900) I. L. R. 27°Calc. 548 (549) 
(3) (1900) 4 C. W. N. 590 (592). (4) (1905) 13 C. L. J. 267 (269). 
(5) (1907) I. L. R. gg Calc. 182 (1849) (6) (1910) 12 C. L, J. 267. 


(7) (igto).15 Ce W., N. 191. 
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first instance to be dealt with as indicated above,” and all costs 
hitherto incurred including the costs of this Reference should abide 
the result, < 

The Court then passed the following order : 
* In accordance with the judgment of the majority the appeal is 
‘dismissed with costs before the Divisional Bench but without 
any order as to costs in respect of this Reference. 


ALM Appeal dismissed. 


CRIMINAL REFERENCE. 


Before Sir Ewart William Greaves, Knight, Judge, and Mr. 
Justice Mukerji. 


EMPEROR 
2. 
PREMANANDA DUTTA.* 


Dying declaration—Question of fact~D ying declaration, elicited asa result of 
leading questions and answers— Reference under section 307 of the Code of 
Criminal Frocedure (Act V of 1908)—Foreman, reasons given by—High 

- Court, when can refuse to accept the verdict of jury. 


A dying declaration stands upon a widely different footing from the testimony 
of a witness given in Court. In the case of the latter it is permissible and at 
times necessary under certain circumstances to accept a part which is unimpeache 
able and reject that which is obviously untrue though to founda criminal convic- 
tion on such appraisement of evidence is very often unsafe. As regards a dying 
declaration, to accept a portion and reject the rest is entirely out of the question, 
there must be absolute guarantee of the accuracy of the record and the truth 


of the entire statement before it can be acted upon. 


The law of a dying declaration in India is different from the law in England. 
A dying declaratfon is relevant under the Indian Evidence Act, whether the per- 
son who made it was or was not at the time when it was made, under expectation 
of death, and the weight to be attached to it depends not upon the expectation 
of death, which is a guarantee of its truth but ufon the circumstances and sur- 
roundings under which it was made and very mych also upon the nature of the 
“record that has been made of it. It is almost always a question of fact as to 
whether it should be relied upon or not. 


Where a statement is not the ipsissima verba of the person making it but is 


composed of a mixture of questions and answers, there are several objections open 


e 
#Criminal Reference No. 62 of 1924 by H. C. Stork Esq., Sessions judge of 
Chittagong, dated the 29th September, 1924. 
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to its reception in evidence, which it is not desirable should be open in cases in 
which the person has no opportunity of cross-examination. In the first place the 
questions may be leading questions and in the condition of a person making a 
dying declaration there is always very great danger of leadiag questions ibeing 
answered without their force and effect being freely comprehended. In such 
circumstances the form of the declaration should be such that it would be possi- 
ble to see what was the question and what was the answer, so as to discover how 
much was suggested by the examining Magistrate and how much was the produe- 
tion of the person making the statement: 2. v, Mitchel (1). 
If it appears to the jury that a dying declaration has been elicited as a result 





of leading questions and answers, it is a matter entirely within the province of the 
jury to attach little or no value to it. 
The reasons given by the foreman need not necessarily be taken as constituting 
all the grounds which he and the other jurors may have had for their verdict. 
Even when most of the reasons given by the foreman be not very convincing, 
the verdict will not be rejected on a reference under section 307 of Criminal Proce- 
dure Code unless it is unreasonable. | 
Ina reference under section 307 Criminal Procedure Code, the High Court 
cannot refuse to accept the verdict of the jury unless it is unreasonable. 
Reference under section 307 of the Code of Criminal Proce- 


dure. 1 
The material facts appear from the following. 





Reference. 


1. A brie? outline; The case is concerned with the murder 
of Sub-Inspector Profulla Kumar Roy, at Chittagong, on the evening 
of May 2sth last. There is no dispute that the Sub-Iuspector/met 
his death by revolver, or pistol shots on that day. The prose- 
cution case is that his murderer was one Premananda Dutta, son of 
Harish Chandra Dutta, of Chittagong, a Congress volunteer, 
and a young man who had been watched for some time as a politi- 
cal suspect. The main evidence of the prosecution is to the effect 
that the Sub-Inspector gave out the name of his assailant to a 
number of witnesses who came from the houses near by on hearing 
the shots and his cries, and that in a statement recorded about an 
hour subsequently by the Sub-Divisional Magistrate, he again gave 
the name of his assailant, with an account of certain circumstances 
leading up to the occyrrence. The prosecution also adduced 
evidence of a circumstantial nature, concerned with previous relations 
between Premananda Dutta and the deceased Sub-Inspector, and 
setting forth an alleged motive “for the crime. ' 

Premananda Dutta was arrested early the morningefollowing the 
crime, and was put on trial and committed to the Sessions, where, 
after a motion for transfer of the case on certain grounds had been 


(1) 17 Cox C. C. 503 per Cave J. 
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rejected by the Honourable High Court,he was tried by me with 
the assistance of a special jury. The jury have unanimously found 
him not guilty. 

2. It is this finding of the jury which I am unable to accept, 
and after a careful examination of all the circumstances and the 
evidence, I refer the case in the conviction that the verdict is un- 
sabstantial, is against the weight of the evidence, and if accepted 
and acted upon would occasion a grave miscarriage of justice. 

3. A statement of reasons for this reference. The locality and 
its surroundings will be clear from the plan Exhibit 1 prepared and 
proved by P. W., 1., a Surveyor in the Land Acquisition department. 
The actual place of occurrence is said by the prosecution to be at 
a place where three trees grow, towards the eastero side of the 
` maidan known as the “Pultan Ground” or “Pultan field.” The prose- 
cution have adduced the evidence of nine witnesses P. W.’s 2, 4, 5, 6, 
7, 8, 9, to and r2 with regard to the hearing of shots and cries from 
this place, and it is mainly on the evidence of Nos. 2, 4, 5, 6, 7, 8, 
and 10 that they rely in fixing the guilt on the accused. P. W. 2 
is Rai Bahadur Satish Chandra Sen, the Government Pleader of 
Chittagong, and the President of the local Bar Association whose 
house is at the south-east corner of the maidan. His evidence is 
that he heard three shots from a north-westerly direction (in which 
direction the trees lie), followed immediately by acry. The inter- 
val that elapsed between this and his coming out was very small, 
within a minute or two, and he saw something that looked like a 
man being carried on to the road, in a westerly direction, which 
brought him to the gate of the house of the Excise Superintendent, 
who is the Government Pleader’s neighbour to the north. The wit- 
ness recognised the man, who was bleeding, as Profulla Kumar Roy, 
Sub-Inspector, and in answer to a question the latter said that 
Premanada Dutta had shot him. 


The prosecution also examined two excise peons, Rajani Kanta 
De (P. W. 9) and Biseswar Das (P, W°? 6) whose evidence is to the 
effect that on hearing the shots, after a little delay sufficient to fetch 
a light, they went tothe trees, found Profulla Babu there, and 
carried him, or assisted him on to the roat. Biseswar states that in 
reply toa gestion, Prafulla Babu said -Premananda had shot him, 
and in reply to a question “Which Premananda ?” answered “son 
of Harish Dutta.” This was before they helped him on to the road. 
The evidence of Rajani is practically identical, 

‘Phere is further the evidence of three witnesses, Nalini Kumar 
Chaudhury (P. W. 4) a clerk in the Traffic Manager's office of: the 
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A. B. Railway, Dhirendra Nath Maitra (P. W. 7) an M. A, B. Lọ, 
who has applied for permission to start practice as a pleaderj and 
Rasik Chandra Bhattacharjee (P. W. 8), the Sadar Kanungoe of 
Chittagong all of whom live in the house of Babu Monoranjan 
Maitra, the personal assistant to the Commissioner, which lies in a 
south westerly direction from the alleged place of occurrence. ;The 
evidence of these witnesses is that they came running with a lantesn 
on hearing the shots and cry, that they came to the tree where they 
saw the injured man being either raised or helped along towards 
the road. P, W. 8 says that it was on the road that Profulla Babu 
said that Premananda had shot him, and in answer tu a question 
said it was “Premananda, son of Harish Dutta.” P. W, 7 gives simi- 
lar evidence, P. W, 4 states that it was whilst they were taking him to 
the road, and before they got there, that he said it was Premananda 
who had shot him, and that the question "which Premananda ?” 
and the answer “Premananda son of Harish Dutta” occurred on ‚the 
road. 





In giving their reas ons for their verdict, the foreman of the jury 
stated that they found that there were many contradictions in the 
depositions of the witnesses that militated against their accuracy 
and that they found discrepancies regarding the manner in which 
Profulla gave out the name and father’s name of his assailant. They 
consider, which is the defence suggestion, “that Premananda’s name 
was inspired to him by sume one there.” With the latter opinion 1 
find myself totally unable, on the evidence, to agree. That there are 
contradictions and discrepancies it is impossible to deny. I have given 
the depositions of these witnesses most careful and anxious consider- 
ation. I particularly noted their demeanour in the box. The Govern- 
ment Pleader is a gentleman who by his position and character is 
deserving of the very highest possible reliance. The three gentle- 
men from Monoranjan Babu’s house gave their evidence in, a 
manner I found satisfactory and convincing. I saw no reason whatever 
to regard with suspicion the evidence of the Excise*peons. The 
irresistible impression I derived from this evidence, both in general 
and in detail, was that the witnesses arrived at the scene with such 
despatch that there was not the remotest possibility of any interested 
person having access to the “injured Sub-Inspector in such a way 
as to succeed in persuading Wim to give a name falsely. My 
irresistible impression is that the discrepancies regarding the actual 
place where the name, orthe name with the father’s name, of the 
assailant were given out by the Sub-Inspector, are due entirely to 
the fact that the witnesses are truthfully giving their own personal 
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experience. Iam of opinion most distinctly that the Sub-[nspector 
was being continually asked—as was only natural under such circum- 
stances—who his assailant was, and that the witnesses are truthfully 
deposing as to the exact place and time when the answer was 
heard by them individually. 

The allegations that the name was suggested to Profulla Babu, 
in my opinion, do not bear the test of examination. It is suggested 
to Inspector Coulter (P. W. 10) who lives in a house on the 
western border of the maidan, that he was the first to reach the 
Sub-Inspector, and that he was the source of the inspiration. It is 
suggested that the occurrence was under a mango tree which is at 
the south west corner of the maidan and that Inspector Coulter 
found Profulla.Babu there, and went with him to the three trees on 
the ‘eastern side, persuading him meanwhile to give the name 
falsely. It is pointed out that in his statement recorded by the 
S. D. O., Profulla Babu makes mention of a mango tree, and 
it is known that the only mango tree is the one near Inspector 
Coulter’s house. It is submitted that there cannot be any substance 
at all in these suggestions. Inspector Coulter's evidence is that 
he delayed for ten minutes whilst he got out of a box his rifle (it is 
no part of my intention to criticise his conduct), and that when he 
reached the scene Profulla Babu had already been put in the 
carriage which it is in evidence was standing outside the Govern- 
ment Pleader’s house, and this evidence is in my opinion corroborat- 
ed by that of Mr. Black (P. W. y) who lives in the house of Messrs. 
Bullock Brothers at the south east corner. This gentleman on 
hearing the shots and cry, sent his servants to enquire, and himself 
went a short time later, and he deposes that his arrival coincided 
with Inspector Coulter's. The latter also states that he did not 
even know Premananda’s name before. He has been stationed 
here since November last, and I can find nothing in the evidence 
remotely suggesting the possibility of his even desiring to persuade 
Profulla Babu do give the name falsely. ° 


It is suggested also that other police officers were there, and had 
access to Profulla Babu before he gave out the name, I am most 
clearly of opinion that the suggestion is untenable, I am of opi- 
nion that Profulla began to give out thé name (and I regard the 
discrepancies as to the exact moment when the father’s name was 
given as indicating the dona fides of the evidence, and as being in 
fact natural and inevitable under the circumstances) at the time his 
rescuets first appeared, and continued doing so in answer to ques- 

tions. It is in evidence that he twice asked to be left alone and 
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not “ bothered” or “ vexed”, There is no direct evidence that any 
police officers were present whilst Profulla Babu was being taken to 
the road or put into the carriage, and it is during this period that 
the evidence indicates that he gave out the name.of his assailant. 
The fact that the senior Sub-Inspector Babu Beni Madhub Chau- 
dbury (then officiating as Inspector P. W. 21) was on tour that 
day in the moffussil and that, according to their evidence (which 
in my opinion has not been assailed and should be accepted) the 
two Sub-Inspectors, Moulvi Sharafatulla (P. W. 19) and Babu 
Sachindra Kanta Bhowmic (P. W. 20) were both present in the 
thanaa mile or so away at g9—10 p.m., when the first informa- 
tion was received over the telephone (the evidence clearly indicat- 
ing that the occurrence was at 8-30 p.m. ora little later) precludes 
the possibility of their being concerned in the matter. 

My decided opinion is that the finding of the jury that the discre- 
pancies noticed (and set forth in the charge to the jury, and to 
which I have given every consideration) cast doubt upon the 
voluntary nature of Profulla Babu's naming the accused as his 
assailant is untenable and result from anything but a reasonable 


* survey of the evidence. Iam clearly of opinion that the circums- 


tances preclude any possibility of Profulla Babu’s being inspired by 
outside influence, unknown to the witnesses, to give a false name. 
1 am also clearly of opinion that Profulla Babu was not giving a false 
name of his own accord. This opinion is based on a review of the 
whole evidence. Other circumstances point distinctly in my opi- 
nion to corroboration of Profulla Babu’s . statement, and it is 
impossible to ignore the general consideration that a man in his 
condition (the evidence clearly indicates he was expecting death) 
would be not only most unlikely to implicate a person falsely, but 
would be incapable of doing so. 

The jury have found that the “dying statement” recorded by 
the Sub- Divisional Magistrate at 9°45 p.m. that night at Messrs. 
Bullock Brothers’ Bungalow is vitiated by the putting of leading 
questions to him. The point has been fully discussed in the 
charge to the jury, and it is a finding against which I am diffident 
in expressing a contrary Spinion. Iam however decidedly of opi- 
nion that even if this findmg of the jury isa true one, there is no 
justification arising therefrom to reject the whole of the prosecution 
case. This statement was recorded sometime after the statements 
made by the Sub-Inspector to the witnesses as discussed above, and 
it is on these statements which the prosecution is bound maialy to 
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I consider it unnecessary to enlarge on this question, as my 
position is that the statements of Profulla Babu to the above- 
mentioned witnesses are sufficient to establish the guilt of the 
accused, and that even if the evidentiary value of the statement 
recorded by the Sub-Divisional Magistrate is impaired, or even 
altogether destroyed, by a conviction that it was mainly or entirely 
the‘result of leading questions, such a finding cannot alter the fact 
that those previous statements were made. 

It is also my opinion (a point on which the jury have not 
expressed a definite finding) that the circumstantial evidence 
adduced by the prosecution, and set forth in the charge 
to the jury, is entitled to belief. The evidence of motive 
is in my Opinion very strong, that the murder was prompted by the 
accused’s anger with the Sub-Inspector on account of the arrest of 
one Ananta Lal Singh, and an account of his connection with the 
detection of a case known as the “ Manicktolla Case.” It is of 
course nowhere suggested in the evidence in this case that the 
accused had any criminal connection with the said Ananta Lal 
Singh, or with any persons concerned in the Manicktolla case, but, 
in spite of the considerations given above in connection with the 
dying declaration of Profulla Babu I find it impossible, from a 
point of view of reasonableness and common sense, to reject as 
worthless that part of the statement in which Profulla Babu 
gives the motive himseif, as alleged to have been given him 
by his assailant: “you area dangerous map. You were res- 
ponsible for the detection of the Manicktolla case, and 
arrested Ananta Singh”. It is in my opinion impossible to 
hold that this passage had its origin in the inspiration of any by- 
stander, and it is in my opinion satisfactorily corroborated by 
the evidence discussed in the charge, and by the whole circums- 
tances and probabilities of the case. 

I cannot agree with the finding of the „jury that there is ‘ con- 
siderable doubf as to the time when Profulla went to the place of 
occurrence.” The evidence of P. W, 14 in my opinion is of great 
significance in showing that Profulla Babu left the police 
club, for an appointment at a time which would bring him 
to the maidan at the hour he states (7 p.m.) I cannot find 
that the evidence of Syama Chara De (P. W. 11), as discussed 
at length im the charge to the jury, in any way precl- 
udes the possibility of Premananda’s being with Prafulla 
at, or shortly after 7 p.m. and continually till 8-30 p.m. or shortly 
after, There is a very striking contradiction between the 
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Emnat between Profulla Babu and Premananda, which has been set forth 
v. at length-in the charge to the jury. I cannot find’ that this contra- 
Premananda 


diction is sufficient to vitiate the whole case. It is no part of my 
intention to suggest explanation for it. It is however my strong 
conviction that to allow it unduly to prejudice the decision ofthe 
case is unreasonable, and that to regard the whole case as false 
merely because of such a contradiction is unwarranted by a proper 
consideration of the case as a whole. 

The jury also state that they have given consideration to the 
fact that there are no eye-witnesses. It is submitted that under the 
circumstances of the case there could not be any such eye-witnesses. 

I can find nothing in the probabilities of the case sufficient to 
throw any doubt whatever upon its truth. The jury look with 
suspicion upon the fact that Profulla Babu is said to have gone 
unarmed to meet a dangerous political suspect. I can find no 
reasonable ground for supposing that he anticipated any danger. 

The actual place of occurrence is a little way from the public 
road, and on a dark night would be invisible from the road. More- 
over it is to my mind clear beyond a shadow of doubt that Profulla 
Babu was murdered by revolver shots in this place. This reference 
is made in view of my clear opinion, even though it is opposed toa 
unanimous verdict of a jury, that the evidence that Profulla 
Babu gave out the name of the accused as his assailant, not only 
immediately but continually, and of his own accord, is conclusive, 
and that it represented the truth. 

4. Itis therefore recommended that the verdict of the jury be 
not accepted, and that the accused Premananda Dutta be convicted 
of the offence of murder as I can see no circumstances warranting 
a conviction fora highter offence. The delay in submitting this 
letter is due to the fact that the Reference was originally made, by 
mistake, through the Legal Remembrancer. ° 

Mr. K. N, Chaudhuri and Babu Probodk Chunder Chatterjee 


for the Accused. 
Mr. B. L. Mitter (Standing Counsel) for the Crown. 





C. A. V. 
The judgments of the Court were as follows : 

o February, 12. Mukerji:J. The accused Premananda Dutta wasetried by the 

— Sessions Judge of Chittagong with the aid of ajury on a charge under 

Sec. 302, I.P.C., for causing the death of one Profulla Kumar Roy 

by shooting him on the Paltan ground in the town of Chittagong on 
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‘ J 
the evening of May 2sth, 1924 at about 8-30 P.M. The jury brought 
in a unanimous verdict of Not Guilty, and the learned Judge 
having disagreed with the same, has submitted the case to us under 
the provisions of Sec. 307, Cr. P. C. 

In the course of an elaborate summing up, which is remarkable 
for its lucidity and its fairness, the learned Judge has set out all the 
facts and circumstances of the case and the various points that arise 
for consideration and his charge bas been of immense assistance to 
us in dealing with the case. 

The accused Premananda Dutta, according to his own statement 
was a Preventive Officer in the Customs Department, which appoint- 
ment, he says, he resigned and he became a Congress Volunteer. 
He appears to be a young man about 24 years of age, and is what is 
ordinarily known as a political suspect. 

The deceased Profulla Kumar Roy was a Sub-Inspector of the 
Criminal Investigation Department. The accused and the deceased 
appear to have been known to each other for some time past, and 
there is evidence to show that since February 1924, the deceased 
was in touch with the accused, presumably watching him as a 
political suspect, and had met him on several occasions,—on some 
occasions by appointment. 


The case for the prosecution is that on the day and at the hour 
mentioned before the accused and the deceased met by appointment 
at about 7 P.M., talked together for sometime and they had talks on 
political matters, that they were seated under a tree, and eventually 
the accused said to the deceased “ Prafulla Babu, you are a very 
dangerous man, you caused the Manicktola case to be detected and 
Ananta Singh arrested ;” that the deceased replied, “What can I 
do? I am a paid servant.” It is said that the accused then stood 
up and asked the deceased whether he would not leave the place; 
to which the daceased replied in the negative and said that the 
accused might go. The prosecution case is that when in this 
position the accused fired 3 shots at the deceased, as far as can be 
made out the time when the shots were fired was somewhere near 
8-30 P.M. Immediately alter this people came to the spot hearing 
the shots or cries, and carried the deceased or assisted him on to 
the road on the east of the field, put him into a garry which they 
were able to secure and removed him.to a bunglow at a short dis- 
tance to the south, and there first aid was administered to him. 
Thence he was removed to the General Hospital. Next morning 
it was, considered necessary to remove him to Dacca in order to 
localise and trace the bullets and for better treatment. A journey 
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by rail was unquestionably risky but it was decided to undertake the 
risk as it appeared to be the only means of saving his life. He was 
put into a train, but expired on the way. 

That the occurrence took place at or about the time mentioned 
above and under circumstances which clearly point to the offence as 
being one of murder are matters about which there can hardly be 
any doubt or dispute. Nine witnesses have deposed that they came 


to the spot immediately or shortly after the occurrence on hearing 


shots or cries from the place. They are P.W. 2, Rai Satish Chandra 
Sen Bahadur, P.W, 4, Nalini Kumar Choudhury, P.W. s, Rajani 
Kanta De, P.W. 6, Biseswar Das, P.W. 7, Dhirendra Nath Moitra, 
P.W. 8, Rasik Chandra Bhattacharja, P.W. 9, H. L. Black, P.W. 10, 


. D. W. N. Coulter and P.W. 12, Pramatha Kumar Das, P.W. 15, 


Dr. Chatterji the Civil Surgeon has deposed to the injuries revealed 
on postmortem examination on the body of the deceased and. said 
that they were caused by revolver or pistol shots and pointed to three 
shots having been fired, and the shots having been fired at close 
quarters, that is to say, from a distance of not more than two feet. 
P.W. 23, Mr. Howg, and employee of Messrs. Rodda & Co, on 
examining the discolouring round the two holes made by the shots 
in the shirt of the deceased, deposed that the distance of the muzzle 
of the pistol that fired the shot would be over 3 and less than 18 
inches from the shot. Firing shots at such a close range unmis- 
takably indicates intention to cause death. Upon the evidence of 
P.W. 15, Dr. Chatterji, the Civil Surgeon and also of P.W. 22, 
Dr. Lees, the Chief Medical Officer of the A. B. Railway, it is clear 
that the journey to Dacca was undertaken as it was considered to 
afford the only chance of saving the life of the deceased and there 
are absolutely no circumstances in the case suggesting that he would 
not have died if he was not so removed. 

The prosecution, in order to fix the guilt on the accused, have 
adduced evidence, which falls into three groups: (1) Circumstantial 
evidence by which a motive is sought to be establisheé for the crime. 
(2) Evidence of witnesses who depose to the hearing of the shots 
and cries and who say that they came and saw the deceased and 
that the deceased then‘and there gave out the name of the accused 
as his assailant, and (3) ethe dying declaration of the decéased 
made before a Magistrate in which the details of the occurrence are 
given and in which isto be found a declaration alleged to have been 
made by the accused himself of his motive in taking the steps’ that 
he was about to take. ° 

So far.as the first of the aforesaid items of eviderice is concerned, 
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the position is this. By an order (Ex. 6) passed by the Deputy 
Superintendent of police, Chittagong, on the 5th January 1924 
Profulla Kumar Roy was deputed to Calcutta to assist in the arrest 
of four personsy amongst whom was the name of one Ananta Singh. 
From a Police Report [Ex. 7 (r)] it appears that he arrived at 
Caleutta on 7th January 1924 and two days later made a report to 
the effect that he had come to know that the accused Premananda 
Dutta associated with one Sachindra, a suspect From entries in 
Police Diaries (Exs. 7(4), 7(3) and 7(2) ) dating from 7th February 
1924 to 29th February 1924 it appears that the deceased met the 
accused during this time, and the latter made appointment with him 
to meet him which he did not keep and also gave a false address 
where the deceased was unable to find him. These entries show 


that the deceased was anxious to be in touch with the accused, but i 


the accused was avoiding the deceased, From the evidence of 
P.W. 15, Upendra Chandra Ghose a Sub-Inspector of Police and 
P.W. 16, Tinnatali a Constable it appears that the deceased, while in 
Calcutta, was watching premises No. 10C. Ward Institution Street, 
at Manicktola along with other Police Officers, that they did so for 
the whole of February and up to the middle of March 1924 and two 
persons were arrested of who.n one was the aforesaid Ananta Singh. 
It would seem that the object of the watch was to arrest absconders 
in a case which is described in the evidence as the Chittagong 
Robbery case in which Ananta Singh was an aceused, and that in 
the course of the search of the aforesaid premises certain explosives 
were found which resulted in a case which is described as the 
Manicktola case. Apart from the dying declaration which I shall 
deal with hereafter and in which the accused is said to have declared 
that the deceased was a dangerous man for what he had done in the 
matter of the aforesaid two cases, the only other evidence as to the 
previous connection between the two is to be found in the deposi- 
tion of P.W. 11 Shama Charan De, who states that on Saturday the 
24th May 1984 at 7 oF 8 A.M., in the*’morning the deceased had 
asked him to tell the accused that he wanted the latter to meet him 
that afternoon. This request suggests that it was not an altogether 
unusual thing that the two would meet. ‘There is also the state- 
ment of the deceased contained in his dying declaration that he had 
met the accused twice or thrice before, The learned Judge pointed 
out to the jury, that the name of the accused was not, amongst those 
the deceased had been sent to Calcutta to enquire about, that there 
was no connection of a criminal nature proved between Ananta 
Singh and the accused, and there was nothing else beyond this 
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that they were both political suspects, that they were friends and 
neighbours and both had been seen exercising together in a gymna- 
sium. The learned Judge rightly warned the jury that the evidence 
referred to above is of little or no value as indicating a motive 
strong enough to prompt the accused to take the life of the deceased, 
As the learned Judge put it to the jury the ‘ cornerstone of the 
prosecution case regarding motive’ is the statement in the dying 
declaration, to which I have referred and for corroborating which 
the said evidence is only useful. 

Turning now to the second group of evidence, it consists of the 
testimony of nine witnesses namely, P, W, 2 Rai Bahadur Satis 
Chandra Sen, P. W. 4 Nalini Kumar Choudhury PW. 5 


< Rajan Kanto De, P. W.6 Bisseswar Das, P. W, 7 Dhirendra 


Nath Maitra, P, W. 8 Rasik Chandra Bhattacharya P. W. g 
H. L. Black, P. W. ro D, W. N. Coulter and P. W. r2 Pra- 
matha Kumar Das. Of these so far as can be made out 
from the evidence the first to arrive on the scene were P, W. 
5 and P. W. 6 the two Excise peons who came from the house of the 
Excise Superintendent just on the east of the field and separated from 
it by a road intervening. Their evidence is to the effect that on 
hearing shots, after a little delay sufficient to fetch a light, they went 
to a group of trees, found the deceased lying on the ground there 
and carried him or assisted himon to the road, P. W, 5 says he 
asked the deceased what had happened and the deceased replied 
that Premananda had shot him, that he and P. W. 6 then raised him 
and asked him “which Premananda ?” and the deceased replied, 
“son of Harish Dutta.” P. W. 5 gives practically similar evidence 
and says that the deceased said “Premananda has shot me, Prema 


s nanda has shot me,” and that as he and P. W. 5 were bringing the 
` deceased along and while still in the field, he i.e, P. W. 6 asked him 


“which Premananda ?” and the deceased replied "Harish Datta’s 
son Premananda.”.Next came to the spot three witnesses, —the exact 
order of their arrival being not very clear—P. W’s. 4, 9 and 8. These 
witnesses came from the house of Babu Manaranjan Moitra, the 
Personal Assistant of the Commissioner, which lies in a south- 
westerly direction from the alleged place of occurrence. Of these P. 
W. 4 is a clerk in the Traffic Manager’s office of the A. B. Railway, 
P. W. 7 is a gentleman who had then applied to be enrolled asa 
pleader and P. W. 8 is the Sadar Kanungoe of Chittagong. They 
came to the spot and saw the deceased being either raised or helped 
along towards the road. P. W. 4 says that when he was helping 
the deceased to go towards the road, when near some low lying 
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land he said that Premananda had shot him, and that on the road 
some one asked him “which Premananda ?” and he said “Prema- 
nanda, son of Haris Datta.” P. W. 7 says that when the deceased 
was being taken along he followed the deceased, that the deceased 
sat down near a gate and then said Premananda had shot him, that 
he himself did not ask any question, but some one asked the 
dtceased “who is Premananda?”’, and in answer the deceased said 
“son of Haris Datta.” P. W, 8 gives similar evidence. P. W. 2 
appears to have arrived when the deceased was on the road. He 
is the Government Pleader of Chittagong and his house is to the 
easton the other side of the road, little to the south of the Excise 
Suprintendent’s Bunglow. He says that he found the deceased 
lying on the road, bleeding and he was very much upset and said, 
“What has happened ?” and that the deceased replied that Prema- 
nanda Datta had shot him. P. W. 9 and P. W. ro arrived almost 
together as appears upon the evidence of the former. P, W. g is an 
assistant, of Messrs. Bulloch Brothers and came from his Bunglow 
which is at some distance to the south, and P. W, to is the Town 
Inspector of Police whose bunglow is on the west of the field. When 
those witnesses came the deceased was lying on the road. P. W. g 
says that he as well as P. W. ro asked the deceased the name of the 
assailant that this they did before the carriage into which he was put 
for removal to his bunglow, moved on, and that the deceased gave a 
name which he could not catch. P. W. 10 says that the deceased, 
when he was in P. W, 9’s bunglow gave the name as “Premananda 
Datta, son of Haris Chandra Dutta.” He said the deceased had told 
him before that he had recognised his assailant and he had then 
asked for the name, but before the deceased had time to reply he 
was in coversation with P. W. g. The last of the witnesses is P, W, 
12 who is the Sanitary Inspector of Chittagong and lives in a 
house behind the house of the Government Pleader, He arrived 
when the deceased was being helped into the gharry in front of the 
Excise Supefintendent’s house. He says he went up to the deceased 
and heard him say “How often must I repeat this,” and that he 
heard the name of Premananda only. The meaning of this last 
mentioned statement is not very clear. He says he remained beside 
the carriage till it was taken away, that the did not hear any question 
put to the deceased as to who his assailant was or his father's name 
and he did got hear mention of the name of Haris Chandra. 

I have set out the evidence somewhat in detail in view of the 
conttntion which was put forward in the Court below and which 
has also been repeated before us to the effect that in view of the 
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discrepancies and conflicts that appear in the evidence as to the 
circumstances attending the mention of the names of Prema- 
nanda and of his father, it should beheld that the deceased 
did not give out the names or that at any.rate it is very 
doubtful that he did. So far as this question is concerned the thief 
argument of the defence has been directed to show that there are 
discrepancies and contradictions as to the exact place or places 
where the deceased gave the name of the accused or his father. 
The evidence of these witnesses has also been criticised in respect 
of other matters as well as that are to be found in their depositions, 
notably the contradictions between P. Ws, 4, 7 and 8 on the one 
hand and P, Ws, 5 and 6 on the other, the latter apparently denying 
that the former came to the spot when they were helping the 
” deceased to walk up to the road, the conflicts as to the persons who 
were carrying the lights and the uncertainty suggested by some of 
them as to whether there were two excise peons or one. On the 
other hand the witnesses, judging from their position and character, 
are persons to whom no suspicion of a bias or prejudice can reason- 
ably be attributed. Allowance must be made for the state of their 
mind, haying regard to the suddenness and horror of the crime and 
the confusion that it naturally caused. On a consideration of all 
the circumstances and not forgetting at the same time the improba- 
bility of every single person coming up to the deceased and making 
him repeat the name aad father’s name of the assailant, I think, on 
the whole it may be safely held that the deceased did in fact give 
Out the name of his assailant and his father’s nanie as well. 

It is convenient to deal herewith some of the other arguments 
which appear to have been advanced on behalf of the defence in 
the Court below and some of which were also put forward before 
us as to the naming of the assailant by the deceased at this time. 
It was argued that the deceased may have been inspired to give 
out the name, and that it was Inspector Coulter or some other 
Police Officer who was re$ponsible for the inspiration. As for. 
Iospecior Coulter what is suggested in effect is this; that the | 
occurrence took place not at the place where the three trees grow ` 
but at a place under a mango tree Which is somewhere to the south 
of the Inspector's bunglow je what basis there is for such a sugges- : 
tion, I propose to say later on ;, that he was then helped to go or 
taken to the place where the three trees grow, ang Inspector 
Coulter’s apathy is criticised as suggesting that he had a hand in 
such removal in the course of which he had an opportunity 
to put the name into the mouth of the deceased. Reference jn 
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this connection was made to the fact spoken to by him in his 
evidence that he did not come to the spot till sometime after the 
occurrence and that he spent ten minutes in getting his rifle out of 
a box ; and comment has also been made on the fact that he did not 
display any anxiety to send the deceased to the Hospital. The in- 
ference sought to be drawn is hardly justifiable and nothing appears 
or the record which would suggest that the charge levelled against 
the Inspector had the slightest foundation in fact. As regards the 
other police officers, the evidence is sufficiently clear to the effect 
that one of them P. W. ar S. I. Benimadhab Chowdhury was not 
at Chittagong at all on that night add the only two other officers 
stationed there, namely, P. W. 19S, I Sarafatulla and P. W. 20 
S. I. Sachindra Kanta Bhowmik were at the zana when the tele- 
phone measage gave them the first intimation of the occurrence. 
Taking into account the evidence of P. W. 22 Dr. Lees and also 
the other evidence on the record bearing upon this point, there 
can be no room for doubt that the name had been given by the 
deceased before these police officers ever came to know of the 
occurrence. Certain circumstances were pointed out on behalf of 
the defence to show that P. W, 19 Sarafatulla and P. W. 20 Sachin- 
dra Nath Bhowmik were not at the Thana at that hour ; but to my 
mind, they do not lead to such a conclusion. Reading the evidence 
as a whole, there can be no doubt that the deceased did give out 
the name before any interested person could possibly have had any 
access to him. 

This giving out of the name of the assailant however in the 
peculiar circumstances of the case and in the absence of anything 
further, would not necessarily show or conclusively prove that 
the shots were actually fired by the person who was so named. It 
is an admitted feature of the prosecution case that the deceased 
and the accused were to meet by appointment. Whatever conffict 
there is between the dying declaration on the one hand and the evi- 
dence of P. W. II Shama Charan Dey’ on the other as to the 
circumstances connected with this appointment—a conflict to which 
I shall refer when dealing with the dying declaration itself there 
can be no question that the deceased was expecting to meet the 
accused at the Paltan field at about 7 p.m. that evening. P. W. 14 
Srikanta Chakravarti, Inspector of Rolice, says in his evidence that 
on the date jn question at about 6-30 P. M. he went to the Police 
Club and met the deceased there, that he was with the «deceased 
for 14 or 20 minutes and the deceased then went away after asking 
him if it was 7 p.m. and on his replying that it was nearly so, and 


265: 


CRIMINAL. 
1925. 
ww 

Emperor 
2 
*Prémanandi. 
Mukerji, F- 


2632 


CRIMINAL. 
1925. 
ww 
Emperor 
v. 
Premananda, 
Mukerji, F. 


—— 


ÍBR CALCUTTA LAW JOURNAL, [Vor. XLII. 


that the deceased said he had to go and meet a gentleman. The 
deceased evidently came to the place and at the hour appointed and 
if after waiting for some time he came to be shot, it is only natural 
that regard being had to the character of the man he was there to 
meet and for whom he was awaiting recognition or no recognition he 
would name the man as his assailant. It was not a moment when 
one shot thrice on vital parts of his body, could be expected 40 
calculate and discriminate between what one has seen with his 
eyes and what one bonestly believes as being what must have 
happened. The name of the accused was uppermost in his mind 
and it is not unreasonable to hold that situated as the deceased then 
was he would not find it necessary to make a distinction between 
the man who bad shot and the man who was responsible for the 


“shooting. The eviđence of P. W. 2 Rai Bahadur Satis Chandra 


Sen is to the effect that it was a very dark nigbt, the moon would 
tise about six hours after sunset and it was a cloudy night, the first 
part of the night was very dark and one could not identify another 
person without a light within 2 or 3 feet. There isalsoa body of 
evidence on the record that many of the people that came to the 
spot did not start until they got their lanterns. To my mind 
therefore the mere fact that the deceased gave out the name and 
father’s name of the accused does not carry the case very far, 
certainly not far enough to bring the offence home to the accused. 
The third item of evidence, to my mind, is the most material 
one. To that we must look, as affording an adequate motive for 
the offence, the details of the occurrence and the circumstances 
which would go to show that the deceased had opportunities to 
recognize and did in fact recognize his assailant. If this dying 
declaration can be relied upon, the case becomes a clear one and no 
reasonable doubt can possibly arise as to the guilt of the accused. 
So far as the dying declaration is concerned the learned Judge has 
not clearly dissented from the opinion which the jury formed of it. 
The foreman of the jury stated “We find that the statements in 
the dying declaration are vitiated by these having been elicited as a 
result of question and answer”. The learned Judge in his letter of 
Reference observed with egard to this matter as follows: “ The 
point has been fully discussed in the charge to the jury, and it isa 
finding against which Lam diffident in expressing a contrary opi- 
nion.” He makes his position quite clear in these words: “ I con- 
sider it unnecessary to enlarge on this question as mf position is 
that the statements of Profulla Babu to the abovementioned wit- 
nesses are sufficient to establish guilt of the accused, and even if 
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the evidentiary, value of-the statement“ recorded by: the Sub-division- CRIMINAL, 
al: Magistrate is-impaired-or even altogether: destroyed; by: a‘convic- ore 
tion that-it-was-mainly, or-entirely’ the result- df leading: questions, Emperêk 
such a-finding cannot'alterthe fact that those- previous-statements o 
were made.” He-thus-relies-forhis- recomiendation - not-upun the Premanadda; 
dying-declaration but upon the statements made: previously: by: the Mukerji, F. 
deceased to- or- in the presence of the- witnesses. With- this, I ~~ .; 


regret,-I-cannot agree. As I have-said- the- ‘dying: declaration*must 
-be-referred to for the solution-of the difficulties- as to-motiva’ and as 
to recognition. The. learned Standing- Counsel has asked- us to 
rely. upon such portions of the dying- declaration: as- may be taken 
‘to have been made not in pursuance of. any. leading question or 
such portions: of it as are corroborated by. other evidence. In my “ 
opinion a dying delaration stands upon a widely different footing 
from the testimony. of a witness ‘given in-‘Court; In the case-of the 
latter it is permissible and at times necessary. under certain circunis- 
tances to accept a part whicn is unimpeachable and reject that 
_ which is obviously untrue, though to found a criminal conviction on 
such appraisement of evidence is very often unsafe. As regards a 
dying declaration, to accept a portion and reject the rest is entirely 
out of the question ; there must be- absolute guarantee of the 
accuracy. of the record and the truth of-the entire statement before it 
can be acted upon. In the case of a dying:declaration which by the 
law of this country assumes a character very. widely different from what 
it is under the English, Law, which is relevant under the Indian-Evi- 
dence Act whether the person who made it was or was not at the time 
when it was made; under expectation of death and the weight to be 
attached to which depends not upon the expectation of death 
which is a guarantee of its truth, but upon the circumstances and 
surroundings under which it was made and: very much also upon 
the nature of the record that has» been made of- it, it becomes 
almost always-a question of-fact as to whether it should be relied upon 
or not. There fs high authority for the proposition that “ where a 
statement is not the épsisséma verba of the-person making-it but is 
composed of a mixture of questions and answers,. there are several 
objections open to its reception in evidence, “which:it is not desir- 
able should be open-in cases in which the-person has no- opportu- 
nity of cross-examination.’ In the ffrst place the: questions~ may 
be leading questions and in the condition ofa person making: a 4 
dying. declaration there is-always very. great danger of leading. ques- 
tions being. answered without their force and- effect’ being: freely 
comprehended, ‘In such circumstances the form of the declaration 
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- should be such that it would be possible to see what was the question 


and what was the answer, so as to discover how much was suggested . 


, by the examining. Magistrate and how much was the production of 


the person making the statement” per Cave J. in R. v. Mitchel (1). 
The Sub-divisional officer Mr. Satis Chandra Mazumdar was 
examined as a witness, being P. W.3. He stated that such 
unimportant words on questions as “ go on” or “ and then”, “ what 
else”, “ on what topic’ may have been asked by him. He 
stated that very few questions and only the unimportant ones were 
left out. He stated that it was not necessary to put down all 
questions in recording a dying declaration, and he did not consider 
it necessary to put down a question “Do you know so-and so” 
or “Have you met soand so.” As tocertain specific statements 
he was positive that they were not made in answer to any question of 
his andhe also said that before the deceased said that Shama Charan 


“was shop-keeper he may have put a question to him to elicit who this 


Shama Charan was. It is unnecessary to refer to other portions of 
his evidence, The jury heard him and they had also the record of . 
the dying declaration before them and it was a matter entirely 
within-the: province of the jury as to what value they should attach 


„toit. The matter could be left to the jury in no better-words than 


those of the learned Judge “if you consider the statement was 
elicited as a result of leading questions, that isto say, questions 
suggesting answers, if you believe this against the words of the 


‘S.-D; O. then you are bound to regard the: statement with the gra- 


vest suspicion, to the extent even of refusing ‘to give it any credence 
at all, because unless such questions are recorded it is impossible 
for a tribunal sitting in consideration of the evidentiary value of the 
statement, to assess how much, if ans, of it is voluntary outcome 
of the‘man’s own mind and volition, and how much isthe result of 
such suggestion.”: The jury, as I have said had the record of the 
declaration -before theme They: had also before. them the fact 


“proved: in this case that before the deceased made” the statement, 
, outsiders'and Police officers had ample access-to him. If therefore 


the jury- were not prepared to rely upon the declaration it is hardly 
‘a matter upon which we can dissent from them when dealing wih 
the case under section 307 Criminal Procedure Code. : : 
There are also certain othér arguments which have been advanc- 
ed before us and.to them I desire shortly to refer. elt is urged on 


` behalf:ofithe defence that the dying declaration is at variance ~ with 


“the other evidence on the record, and it should not therefore” deserts 
`A (1)" 17 Cox. C, C. 503. 5 ABa waat 
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that sanctity which might otherwise attach to it as being the state- 


ment of a man who was about to die. In the first place it is pointed 


out that the deceased spoke of a mango tree as being the tree under 
which the shots were fired and it is pointed out that the only 
mango tree there was the one on the south east corner of Inspec- 
tor Coulter’s house, and it is pointed out that the deceased upon 
his own statement knew the place very well and was hardly likely 
-to make a mistake for the three jungly trees for a mango tree. In 
support of this point, ‘reference is also made to a passage inthe 
deposition of P. W. 5 who says as follows: “I saw a man run and 
fall down and another man running away to the north-west. 1 saw 
a figure fall and a figure in white running. I did not see actually 
a man fall. It looked like something falling.” It is said that this 
lends support to the defence suggestion that the occurrence did 
- not take place under the three trees. Next it is said that whereas 
the deceased said in his declaration that he was sitting under the 
- tree and the accused shot him standing, P. W. g Black in his 
evidence stated that the deceased had told him that the man .who 
shot him was walking with him and talking with bim on the golf 
maidan. It is next said that the statement of the deceased tbat he 
met the accused in front of Satis Babu’s house at 7 p.m. is falsified 
by what has been spoken to by Satis Babu and the Excise peons. It 
is urged that the accused was not in the habit of wearing shoes and 
in support of that reference is made to the evidence of P. W. 2 and 
P., W. g. Comment is also made as to the non-examination of Mr. 
Kelly, Mr. Mckean, Mr. Shallow., the coachman’ and some other 
witnesses. It is urged that the place is a much frequented one and 
also that the Rai Bahadur’s horse is groomed there, so that it was 
not a likely spot to be used either for the crime or for the purpose 
of sitting on the ground. It is unnecessary to deal separately with 
these matters. Most of them to my mind present no real difficulty 
and are easily explicable. | ` 


There are however two matters which pfesent some difficulty to 
my mind. I shall not say that ıt is altogether an insurmountable 
difficulty. The deceased said that the day before the accuse i sent 
information to bim through Shama Charaa that he had business 
with him and had asked him to meet the accused at the spot. In 
answer to a question as to what Shama Charan told him, he stated 
“ Babu Premananda wanted you to meet him in that place.” So 
there can be no mistake that the deceased meant to convey that the 
accused sought for an interview with the deceased:through Shama 
Charan and requested hiin to be at the spot at that hour. P, W. rr 
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CRIMINAL. Shama Charan is equally positive that no such thing took place; 
TEA He is positive that he had no talk with the accused at any time on 
Reccice Sunday. He says that on Saturday, May 24th, he met the deceas: 
v.. ed about 7 or 8 a.m. in the morning and the deceased requested 
Premananda, him to ask the accused to meet him that afternoon, i.e., on Satur- 
Mukerji, F. day. There is therefore a conflict which it is hard to reconcile 
. a It may be that a satisfactory explanation of it is obtainable ; ebut 


there it is and it may have weighed with the jury. The next thing 
is this, Tf the accused sought foran interview with the deceased, 
and came there fully prepared and armed to shoot him to death, 
would he wait in the way suggested and be conversing with him 
all, the time on various matters and then tell the deceased why | it 

. was that he was about to kill bini and think it necessary to acquaint 
him with the fact that he was a dangerous man, that he had caused 
the Manicktola case to be detected and Ananta Singh arrested and 
then fire the shots. It is not altogether impossible that such a 
conversation took place but it is certainly somewhat improbable and 
may have seemed to be so to the jury. 

There remains to notice one further point which the defence 
sought to make in this case, P. W. II Shama Charan in his evidence 
stated that he met the accused on the evening of the occurrence at 
the time of candle light just as the light had been lit. He states 
that he then met him in front of his shop on the road, and there 
was a man one Bimal Babu with him, Bimal Babu was pushing a 
bicycle and the accused was walking slowly beside him. He also 
states that he met the accused again shortly before or shortly after 
nine o'clock and that he came from his house towards his shop, and 
stayed there a couple of minutes, He states further that before 
the accused came Benoy had come to his shop and purchased some 
cigarettes and that the accused came and took one from him. It is 
sought to be showa from this evidence that the accused could not 
have been at the place of. occurrence at the time suggested by the 
prosecution and that Benoy Babu who was a witness on the charge 
sheet was withheld by the prosecution. In the absence of any 
further data itis not possible to appreciate the exact significance 
of this evidence. y 

On the whole therefore there were matters before the jury upon 
which they might have felt themselves unable to convict the 
accused and J am not prepared to hold that their verdict under 
the circumstances was an unreasonable one such as would justify: 
our refusal to accept the same. Most of the reasons given by the 
foreman i in support of the verdict may- not commend themselves to 
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us or may not be very convincing but- the reasons - -that the foreman 
gave need not necessarily be taken as constituting all,the grounds 
which he and the other jurors may have had for their verdict. It 
is well-known that even trained minds find it difficult when asked 
off hand to formulate all the grounds which they may have in 
support of an opinion which they may have formed. After all, 
what we bave'got.to.find: before we can refuse .to.accept: ithe verdict 
of the jury in a case under section 307 Criminal -Procedure Code 
is that the verdict is unreasonable. jln .the present case Jit is 
not possible to say that the verdict of the seven jurors who ‘sat at 
the trial, was an unreasonable one. 

The result i is that in my opinion the verdict of the jury. should be 
accepted. The Reference should be rejected and the accused 
should be released. 

' Greaves J : 


I agree. 


A.C, R Reference rejected. 


APPELLATE CIVIL 
Before Sir Nalini Ranjan. Chatterjea, Knight, Judge, gnd 
Mr. Justice Graham. 


JOGENDRA NATH MAITI AND OTHERS ` 
v. 
BHAGABAT DAS AND orusrs.* 


Appeal, forum oj—Suit for possession and mesne profits prior to suit valued 
at-Rs. 4000—Suit-in Subordinate -Judge’s Court—Suit for possession and 
~ mesne. profits, after ascertainment, found.tgibe more than. Rs. 5600. 


Where a “ik for possession ef land with mesne profits prior to. the suit 
was valued a at Rs. 4090; and. which was, instituted i in the, Court of the Subordinate 
Judges, but in, which ‘the whole amount actually found “due, inclusive of mesne 
profits was Rs. 5109, "appeal by any of the partits ‘tes to the ‘High Court and 
not to the District Judge : ijatulla v: Chandra Ga), followed. Bidyadhar v. 


Manindra (2). distinguished. 


e 


*Application in Appeal from Original Decree Noe 114 0f 1925, against the 
decree of Babu Ashutosh Pal, Subordinate Judge dated the 30th July, 1924. 

(6) (1907) 1. L. R. 34 Calc. 954 F. B. ; 6 C..L..J. 255:F. - Bo 

(a) (1925) 42 C. L. J. 49 F. B- 5 29 Cu. We.N, 869.F..B- 
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Application by the Defendant. a aa 
Suit for possession and mesne profits. i 


The material facts appear from the judgment. bs E 


Mr. Gunada Charan Sen and Babu Someshwar Prosad 
Mukherjee for the Peitioners. 


Mr. Maity (Counsel) and Babu Apurba Chandra Mooberje 
for the Opposité. Party, 


The judgment of the Court was as follows’: 4 ; 


The plaintiffs opposite parties instituted a suit for recovery of 
possession of land valued at Rs. 2800 and mesne profits tentatively 
valued at Rs. 1200, the total value being Rs. 4000, A decree was 
passed for possession with a direction for determination of mesne 
profits at “a further stage of the suit.” The mesne profits were subse- 
quently ascertained and the trial Court gave a decree for Rs.’ 3116-8 
with interest thereon, The defendants appealed to the District Judge 
while the plaintiffs appealed to this Court valuing their appeal- at 
Rs. 5500. The plaintiffs then applied to the District Judge for 
dismissal of the petitioners’ appeal on the ground that the appeal 
lay to the High Court and not to the District Judge. While the 


application of the plaintiffs was pending before the District Judge, h 


the petitioners submitted an application on the zoth July last to us 
to decide the question of the forum of appeal, and if it was held 
that the appeal lies to this Court then to treat the application as one 
under section 5 of the Limitation Act. The application was 
ordered by this Court to be kept pending until the decision of the 
question by the District Judge. i 


The District Judge on the 29th July last held relying upon the 
Full Bench decision in the case of Zyjatulla v, Chandra Mokan (x); 
that the appeal lies to this Court as the land had been valued at 
Rs, 2800 and the mesne profits which had been tentatively valued 
in the plaint at Rs, 1200 had.been found to be Rs. 2300, the total, 
being. Rs. 5100. ; a, | 


Our attention has been drawn to the case of Bidyadhar ` 
Bachar (2). “That case however Telated to mesne profits pendente, 
lite. In the present case mesne profits were claimed prior to the! 
suit and is thus governed by Full Bench decision in dfjatullah’s ' 


case (1). It ds „to be noted that Ujatulla’s case (x); was not. 


(8) re LL. Res Calc. 954- bint ce 
(2) (1925) 42 C. L. J. 493 29 C. W. N. 869. 


A 
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referred toin the judgment in the later Full Bench decision : 
Bidyadhar v. Manindra (2). 

-We accordingly hold that the appeal lies to this Court. We think 
however that there was sufficient cause for not presenting the appeal 
in this Court in time, and we accordingly direct that the appeal be 
admıtted though out of time. “The petitioners however must pay 
costs to the opposite party one gold mohur. 


A. T. M, AA Application granted, 


(2) (1925) 42 C. L. J. 49 F. B.; 29 C. W. N. 869 F. B. Í 


Before Mr. Justice Cuming and Mr. Justice Chakravarii. ' 


‘TARAPROSAD SAW 
v. 
MADHU SUDAN GIRI AND OTHERS.* 


Hindu widow—Mortgage—Legal necessiiy—Burden of proof—Enguiries tobe, 


made by creditor—Meeting future expenses of litigation—Necessity for 
loan ‘b-ought about by wrongful act of reversigoner—Creditor, when dis- 
charged of his burden of proof—Money borrewed more than necessity 
required — Relief. 


A creditor of a Hindu widow must prove that legal necessity did exist or that 
he made proper and dona ‘fide enquiries as to the existence of such necessity and 
satisfied himself by all reasonable means as to its existence. He is not bound 
to see to the application of the money borrowed when the money was lent for legal 
necessity : Kameswar v, Run Bahadur (i). 


The enquiries which a creditor can make is as-to the existence of the necessity 
and also as to the debts she has incurred for a legal necessity and the amount she 
is in need of for meeting a necessity. It is impossible for a widow to satisfy the 
creditor as to the actual-amount she must borrow for meeting the future expen- 
ses of litigations to which she was driven by the®reversioner. In such a case the 
Court should be satisfied that legal neeessity existed and that the sum lent was not 
unreasonably large. The transaction should: be shown to be “genuine and free 


*Appeal from Appellate Decree No. 2298 of 1922, a:ainst the decree of G.N. 
Roy Esq, 2nd ‘Additional District Judge of Midnapore, dated the 28th June, 1922, 
affirming that of Babu Nitai Charan Ghose, Subordinate Judge, and Court, at 
Midnapore, dated the ia] Janitary, 938e a Kas PEOP 

(1) (1880) E R, 8'1'A.8; T. L. R. 6 Cale, 843. Ki 
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from doubts of collusión ‘between the creditor-and the widow for raising- larger 
sum than was really needed. 


When the main necessity for the loan was-brought about’by ’ the wrongful act 
of the reversioner himself, he should not be heard to complain of the high rate 
of interest more especially when he made no attempt to show that money was 
available to the widow at a lower rate of interest than was ‘charged in the 
bond. 

Where the existence of the necessities’ have been established ‘by the da 
arid the payment’of consideration money is proved, the creditor has prima facie 
discharged the burden which lies on him. 

In cages where it is shown that the money borrowed was more than the 
necessity justified, the Court should find whether the creditor knew or could have 
known by means of enquiries then available that the money was in excess of the 
enecessity and if the finding is in the affirmative then the Court should allow the 
reversioner to recover the property on payment of the sum really justified by the 
necessity. If, on the other hand, the finding of the Court is in the negative, the 
transaction should be upheld in its entirety: Deputy Commissioner of Kheri v. 
Bhayan Singh (1); Singam v, Draupadi (2) and Ram Deiv, Abu Fafar (4). 

In thé absence of fralid' or’ collusion between’ the’ widow aba the’ creditor, 
when the necessity for the loan is established, mere excess of the amount lent 
should not vitiate the validity of thé’ transaction?’ When the excess is dispropor- 
tionately large, that itself is evidence ot collusion, then the Court should not 
uphold the transaction. 


In the present case the reversioner, the plaintiff, who drove the lady to the 
litigation Fur which the money was‘borrowed, miust show that the sum which. the 
lady borrowed for the necessity which really’existed was ‘in excess of the necessity 
or that there were means available to the creditor for making- an enquiry as to 
the actual amount needed by the lady or that the amount was" excessive to his 
knowledge. The mere fact that the amount borrowed is to’ some extent larger 
than the sum actually needed ought not to vitiate the mortgage. 


In cases where the Court-finds that tbe necessity was inadequate for the entire 
loan, the reversioner should be put to terms. The decree for posséssion should-be 
subject to payment of the sum paid to the widow without interest, the usufract 
of the property being set off against the interest. - 


Appeal by. Defendant Nọ. 4 


Suit'for declaration’ of title, 

The material facts appear from the judgment. 

Babu Satitosk Kumar Pal forthe’ Appellant: 

Babi Apurba Charan Mukerji fót thë Respondents, =| 


CAY 
THe judgnients of thé Court were as follows : 


“2 Ey (1907) ER. 341, È 72; EL R. 29 allt ae 3. 5 é. Lj. 344 ° 
(2) (1907) I. L. R. 31 Mad, 153 (3) Gyan) IA L. R, 27 AN, 494. 
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Chakravarti, J :—The suit out of which this appeal arises was 
brought by the reversionary heir of one Govinda Guri on the death 
of his widow Kausalya in the year 1916 for a declaration that the 
defendant No. 1 had acquired no title by his purchase at the sale 
in execution of a mortgage decree against the widow. 

The facts shortly stated are these. One Govinda Giri died in 
theeyear 1868 sonless leaving a widow Kausalya; she lived with 
Govinda’s cousin Tulsaram who was her next reversioner, in ber 
husband’s house but Tulsaram drove her away from her house in 
the year 1891. She brought a suit against Khirode grandson of 
Tulsaram and recovered a decree for the share of the land which 
was left by her husband and it appears that in that suit she was 
assisted by the present plaintiff and his brothers who were the 
sister’s sons of Govinda. 

In execution of a decree for mesne profits against Khirode she 


purchased Khirode’s half share in 1896, and was since then in . 


possession of the entire property consisting of 20 bighas 2 cottahs 
and 13 chittaks of land. But she was again disturbed in ber 
Possession by the present plaintiff and his brothers and was dis- 
possessed of 7 bighas out of 10 bighas of lands which were left 
to her after she had sold other lands, Then she brought a suit 
for possession of those 7 bighas against the present plainuff and 
his brothers in rg08 and obtained a decree for possession on the 
8th December of that year. 

Now it appears, that Kausalya mortgaged the lands in suit for 
Rs. 500 in favour of the defendant No. 1 in the Benamé of one 
Harnarain‘on the 25th Sraban 1314 B. S, and then a and bond 
was executed by her in favour of Taraprosad defendant No. 1 
for Rs. 795 on the 13th Magh 1315 B. S. and out of the money 
so borrowed the money due under the xst bond was paid. Tara- 
prosad obtained a mortgage decree on compromise against Kausa- 
lya in August 1909 and the mortgaged properties were sold in 
execution of the mortgage decree. This is the sale which the 
plaintiff challenges in tbis suit as not binding on him. ; 

On the death of Kausalya Madhu Sudan Gui the only survi- 
ving son of Govinda’s sister brought this Suit as the reversionary 
heir of Govinda Giri for recovery of possession of the lands sold in 
execution of the mortgage decree on the allegation that the defend- 
ant No. x and No. 2 had kept him out of possession of the lands 
without any right. F 

Thedefendant No, 1 contested the suit and his main defence 
was that the mortgages in his favour were executed by Kausalya 
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Civit. for legal necessity and therefore the sale thereunder binds the 
1925. plaintiff, the reversionary heir, and he further contended that 


balf share of the properties which Kausalya purchased in 'execu- 
tion of ber decree against Khirode was her Stridhan property to 
: which the reversioner had no claim as it was sold in execution of a 
Chakravarts. ¥, decree against Kausaly a. 

_ The Court of first instance found that there was legal neceSsity 
for a portion of the money advanced by the defendant No, r but 
decreed the suit holding that the defendant No. 1 was like a mort- 
gagee in possession and ashe had rendered no account of the 
rents and profits he could claim no right to retain possession 
against the plaintiff. 

On appeal by the defendant No. 1 the Additional District 
Judge affirmed the decree of the Munsiff and dismissed the appeal 
although he found that the amount for which legal necessity was 
established was larger than the amount found by the learned Mun- 
siff, The defendant No. 1 has preferred this second appeal against 
‘the decree of the Additional District Judge. ; 

Before 1 deal with the main question asto whether the learned 
Additional District Judge has properly applied the principle which 
applies to a case of legal necessity for alienation by a Hindu widow 
1 shall refer to some of the salient facts which have been found by 
the Court below. 

Kausalya inherited about ro bighas of land left by her hus- 
band and led a peaceful life till she was dispossessed by Tulsaram 
in the year 1891. She was then plunged in litigation on account of 
dispossession by her then reversionary heir and it wasin 1894 that 
she recovered a decree for possession and she was again dispossess- 
ed by the present plaintiff at about that time. _The learned Munsiff 
to quote his own words found that “ Kausalya Bewa got possession 
of a half share after April 1894, and of the remaining half share after 
1896. She was however pot allowed by her husband’s nephew to be 
in peaceful possession of the entire land for any ‘ong time: She 
was dispossessed from 7 bighas out of the 10 bighas that was left 
to her.” ; 

In 1908 the present plaintiff asserted in the suit brought by 
Kausalya against him and others that she was in possession of only 3 


bighas of land and they were*in possession of 7 bighas from 1896 


down to 1,08. The mortgage bonds in favour of the edefendant No. 
1 were executed in 1907 and beginning of 1909. It is clear thérefore 
that before the mortgages she had in her possession only” 3bighas 


of jand even after she had recovered the land from Khirode and 


Taraprosad 
BN 
Madhu Sudan. 
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she had to carry on litigation with the plaintiff for the recovery of 


the 7 bighas in his hand, and she obtained her decree in 1908. It is 
quite clear therefore that she was kept out of possession of her lands 
successively by hgr’reversioners. The plaintiff himself kept her 
out of possession for about 12 years when she executed her first 
mortgage bond in favour of defendant No. r. The legal necessities 
forthe sum of Rs. so00 covered by the bond of 1907 were rst 
Rs, 130 for payment of earlier debts due under a mortgage which 
was satisfied by defendant No. 1, and Rs. 370 taken in cash were 
said to have been spent :—rst, to meet the expenses of litigations 
both criminal and civil. and Medical treatment. 3rd Pilgrimage to 
Gaya. 4th. Payment of arrears of rents. 

The and bond which the defendant No. 1 took was for Rs. 795 
out of which Rs. 220 were paid in cash and the balance went in 
satisfaction of the previous bond. The creditor therefore has to 
establish the legal necessity for Rs. 220 paid in cash. Now the 
learned Additional District Judge has found that when the rst bond 
was taken Kausalya had been dispossessed of the major part of 
her lands but has taken no notice of the helpless condition in 
which the woman found herself on account of the conduct of her 
reversioners, the plaintiff being one of them. The learned Addi- 
tional District Judge has found, that all the items of legal necessi- 
ties except the 4th item did exist but has assessed the amount of 
such necessities according to his own view as to the amounts which 
ought to have been spent for the necessities so found. 


The total expenses for which the estate was legally chargeable 
according to the learned Judge amounted to Rs. 350. 


Agreeing with the Munsiff that asthe defendant No. 1 was in 
possession of the land and had not accounted for the rents, profits 
thereof the plaintiff should get a decree for possession, the 
learned Judge dismissed the appeal. 


The pointy urged in this‘ appeal ave ist: That the Courts 
below have erred in holding that the defendant No.1 the creditor 
was bound to show what the actual amount spent by the widow 
was, 

andly: That the Court of appeal below was in error in hold- 
ing that the creditor was entitled to credit not for the sum actually 
spent but which according to the “decision of the Court ought to 
have been spént by the widow. 


grdly: That the Court below having found that legal necessity 
for the loan existed should not have passed an unconditional decree 
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for possession without directing a refund of the money found to 
have been borrowed for legal necessity. | , | 

We think that the judgment of the learned Additional District 
Judge is vitiated by the erroneous principles which he has applied 
in the decision of this case. 

Tt is now well settled that a creditor asin this” case must prove 
that legal necessity did exist or that he made proper and dona jtde 
enquiries as to the existence of such necessity and satisfied himself 
by all reasoriable means as fo its existence. 

The creditor is not bound to see to the application of the money 
borrowed by a widow when the money was lent for legal necessity ; 
see Kameswar Prosad v. Run Bakadur (1). On the question of 
bona fide enquiries by the defendant No, r ‘the learned Judge 
says “I am not satisfied that the defendant acted Šona- 
fide” Then the learned Judge gives his reasons for this ‘view. 
He- thinks that the criminal case ‘could not require Rs, 110 
and the kabiraj who treated Kausalya was not so_ highly 
qualified as to deserve a fe@ of Rs. 50 although the khbiraj 
swore that he did receive that sum as his fees. The enquiries 
which a creditor can make is as to the existence of the necessity 
and also as to the debts she has incurred fora legal necessity and 
the amount she is in need of for meeting a necessity. It is impossi- 
ble for a widow in the position of Kausalya to satisfy the creditor 
as to the actual amount she must borrow for meeting the future 
expenses of litigations to which she was driven by the plaintiff 
himself, In-a case like this the Court should be satisfied that legal 
necessity existed and that the sum lent was not unreasdnably 
large. The transaction should be shown to be genuine and free 
from doubts of collusion between the creditor and the widow for 
raising larger sum than was really needed. The interest of the 
reversioner should no doubt be protected but at the same time 
the widow should not be hampered by unreasonable cestrictions in 
raising money when legal necessity exists. 

The learned Judge observes that the interest was high but does 
not take into account the risk which the creditor took and the 
helpless condition in which the widow was. When the main 
necessity for the loan was drought about by the wrongful act of the 
reversioner himself he should nòt be heard to complain of the high 
rate of interest more especially when he made no attempt to! show 
that money was available to the widow at a, lower rate of interest 


than was charged i in the bond. P E "i i 


(1) (1880) L. R. 8 L A. $. 
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-~ ` The existence of the necessities have been established by the 

creditor and as the learned Judge does not find that the considera- 
tion money was not paid, the creditor in a case like this has prima 
facie discharged the burden which lay on him, 

After finding that the legal necessities alleged by the creditor 
did exist both Courts enquired not as to what was the 
money actually needed or was spent by the widow but as 
to what she ought to have spent. For instance in trying the 
question as to what was the amount necessary for the litigation to 
which the lady was driven by the plaintiff, the learned Judge takes 
the amount allowed to her in the decree which she eventually got 
against the plaintiff for possession of the land as the sum needed 
for litigation, Every one acquainted with the costs of litigation in 
this country knows that the actual amount which a successful liti- 
gant gets as costs allowed by the Courts is much less than the actual 
amount spent by him. 

In cases where it is shown that the money borrowed was more 
than the necessity justified then the Court should find whether the 
creditor knew or could have known by means of enquiries then avail- 
able that the money was in excess of the necessity and if the finding 
is in the affirmative then the Court should allow the reversioner 
to recover the property on payment of the sum really justified by 
the necessity. If on the other hand the finding of the Court is in 
the negative, the transaction should be upheld in its entirety. In 
this connection see the cases of Deputy Commissioner of Kheri v. 
Bhayan Singh (1); Singam v. - Draupadi (2); Ram Dei v. 
Abu Jafar (3). 

In the circumstances of the present case the reversioner, the 
plaintiff who drove the lady to the litigation for which the money was 
borrowed must show that the sum which the lady borrowed for the 
necessity which really existed was in excess of the necessity or that 
there were means available to the creditor for making an enquiry 
as to the actual amount needed by the lady or that the amount was 
excessive to his knowledge. The mere fact that the amount 
borrowed is to some extent larger than the sum actually needed 
ought not to vitiate the mortgage. It is impossible to draw a line 
as to what extent an excess should be héld not to vitiate the trans- 
action. Inthe absence of fraud or" collusion between the widow 
and the creditor, when the necessity for the loan is established, mere 


excess of the amounts lent should not be held to vitiate the validity 
K f 


(1) (1607) L. R. 34 lL A. 72. 


(2) (1907) J. L, R. 31 Mad. 153. 
(3) (1905) I. L. R. 27 All, 494. : 
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of the transaction. When the excess is disproportionately large, that 
itself is evidence of collusion then the Court should nvt uphold the 
transaction In cases where the Court finds that the necessity, was 
inadequate for the entire loan, the reversioner should be eji to 
terms. The decree for possession should be subject to payment 
of the sum paid to the widow without interest, the usufruct 
of the property being set off against the interest. The lower 
appellate Court was in error in treating the defendant No. 1 as a 
mortgagee in possession and in awarding an unconditinnal decree 
for possession to the plaintiff, 

The judgment and decree of the lower appellate Court are set 
aside, the case sent back to that Court so that the appeal may be 
jreheard in the light of the above observations. Tne appellant is 
entitled to the costs of this appeal, the other costs will abide the 
result. 


Cuming, J:—I agree. 


A.T. M. Appeal ailowed : Cuse remanded, 
|| 


i 
Before Sir Ewart William Greaves, Knight, Judge, and | 
Mr. Justice Chakravarti. 


INDU BHUSAN BOSE 
v 
ATUL CHANDRA BISWAS AND OTHERS.* 


Landlord, right of- —Tenant encroaching on land. 
lf a tenant had encroachede® upon any land and made it a part of his 
tenancy, he is bound to give that up to his landlord at the determination of his 


tenancy. 
Appeal by the Plaintiff. 


Suit for recovery of posgession. | 


The material facts appear fram the judgment. 


Appeal from Appellate D-cree No. 1251 of 1922, against the decree of M. Ce 
Ghosh Esq, District Judge of Jessore, dated the 16th February, 1922, moditying 
that of Babu Ravindra Nath Dhar, Munsiff, rst Court, at Magura, dated Che sth 
January, 1921. f 
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Dr. Jadu Nath Kanjilal and Babu Surendra Chandra Sen 
for the Appellant. 

Dr. D. N. Mitter and Babu Surendra Nath Bose (Sr) for the 
Respondents. >. - 


The judgments of the Court were as follows : 


, Chakravarti, J : This is an appeal by the plaintiff and arises 
out of a suit brought by the plaintiff against a number of defen- 
dants for possession of go plots of land on the allegation that they 
appertain to his towji of which he is an jjaradar under the patnidar 
of towji No 203. The defendants are numerous. Defendants Nos. 1 to 
3 are said to be the legal representatives of one Sarala Sundari who 
held a tenancy under the owners of the plaintiff’s towji at a jama of 
Rs. 50 which was subsequently reduced to Rs. 30. Defendant No." 
4 is said to be a patnidar of a neighbouring towji No. 2498. Defend- 
ant No. 5 is alleged to be one of the co-patnidars with defendant 
dant No. 4 who, we are told, has disclaimed his right as a patnidar. 
Defendants Nos. 6 to g are zamindars of towji No. 2498. I should 
have stated that defendants Nos r to 3 also claim to be tenants 
under the proprietors of towji No. 2498. The other defendants are 
either tenants of defendants Nos. 1 to 3 or defendant No. 4 or 
defendants Nos. 6 to g. It is not necessary for the purpose of this 
appeal to go into details of the cases of various defendants. It 
appears that the main defence in the case was that the lands in 
suit did not appertain to towji No. 203 and did not appertain to 
the tenancy of Sarola Sundari the predecessor of defendants Nos. 1 
to 3. The plaintiff's case further was that towji No. 203 was let 
out in a patni so far back as 1891, that the patni was purchased 
by the plaintiff in 1902 and that the patni having been transferred to 
the Jessore Loan company, the plaintiff took an ijara for 99 years 
from the said company. The plaintiff further alleged that the tene 
ancy which I have mentioned before held by Sarola fell into arrears 
of rent and 2 decree was obtained by the plaintiff and the ténancy 
was sold on the 15th of July 1907. The plaintiff took symbolical 
possession on the basis of his purchase and he was dispossessed from 
the land by the defendants in February, 1908. The present suit 
was brought in rgrg well within 12 years of the date on which the 
plaintiff took symbolical possession as against defendants Nos. 1 
to 3. As I have already stated, thé main defence was whether the 
land appert&ined to towji No. 203 or to the neighbouring towji of 
defendants and also whether the lands were covered by the lease of 
Sardla. It appears that the Munsiff directed a local investigation for 
the purpose of ascertaining whether the lands did appertain to the 
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plaintiff’s towji or outside it, and also for the purpose of ascertain- 
ing the boundaries of the jote held by Sarola. The commissioner 
reported that in the absence of a correct thak map and in the 
atsence of field books of the thak, it was not possiple to ascertain 
definitely whether the lands appertained to towji 203 or not. It 
seems to have been admitted in the Court of first instance that three 
plots of land really appertained to the tenancy of Sarola. Numeraqus 
plots were given up by the plaintiff in the course of the trial and 
so far as I can gather, the number of the plots was ultimately 
reduced to about 53. The decree of the first Court was confined 
to the three plots in favour of the plaintiff and the rest of his claim 
was dismissed. On appeal to the District Judge by the plaintiff, the 
learned Judge agrees with the Munsiff as regards the plots which 
“had been decreed in favour of the plaintiff. As regards the other 
plots the learned Judge says that it was argued before him on behalf 
of the plaintiff that the plaintiff’s claim really was based upon his 
claim to towji 203 so far as the tenancy of Sarola was concerned that 
having been sold was wiped out and therefore whether thejlands 
appertained to the jote of Sarola or not, so far as they appertained 
to towji 203, they could be her property as owner of towji 203. 
The learned District Judge in discussing that view of the case says 
that the plaintiff claimed all lands which appertained to towji 203 
beyond those which were covered by the lands of Sarola on the 


` ground that defendants Nos. t to 3 must bave been in possession of 


those lands of towji 203 by their encroachment as tenants undér the 
plaintiff of the waste lands or unoccupied lands of the plaintiff 
within towji 203 ; and therefore if the plaintiff could establish that 
the lands did appertain to towji 203 the defendants were bound to 
give the lands back which they held by encroachment after the 
determination of the tenancy held by their predecessor. ' The 
learned District Judge after discussing the authorities came to the 
conclusion that if the plaintiff had established that those lands 
were held by defendants No’ 1 to 3 and those who claimed under 
them on the ground that they had encroached upon those lands, 
then all that the plaintiff would be entitled to would be merely a 
decree for rent for the encroached lands because the tenants when 
the tenancy continued had, acquired a title by adverse possession 
of a limited interest as tenants. In that view the learned District 
Judge refused to direct a local investigation which, it appears, he 
was inclined to grant, if any useful purpose would have been served 
by a further investigation, because in one part of his judgmeng the 
learned District Judge thought that the report of the commissioner 


Vor. XLII] HIGH COURT. 
| 


would be no safe guide for the determination of the question as to 
whether the lands were within the touji 203 or towji 2498, because 
the thak map was not supported by field books ; but it appears that 
at the trial before the District Judge the field books were produced 
by the defendants themselves and partly by the plaintiff and there- 
fore there were materials upon which a proper investigation was 
possible. But as we have already stated the learned District Judge 
appears to have refused to direct a further investigation because 
he thought that the plaintiff would not be entitled to a decree for 
khas possession. In that view the learned District Judge dismissed 
the plaintiff's appeal who has now preferred this second appeal to 
this Court. . 

In support of this appeal it was contended by the learned, 
vakil for the appellant that the view taken by the learned District 
Judge as to the rights of the plaintiff as regards the encroachment 
made by the tenant upon the waste land of the landlord, the tenant’s 
right to resist khas possession on the determination of the tenancy 
was wrong and for the ends of justice the case should be sent back 
for investigation by a commissioner as to whether the lands did 
appertain to one towji or the other. Dr. Mitter who appeared for 
the defendants pointed out to us that there was a difference as to 
the defence raised by the various defendants ; but we cannot at this 
stage go into that question. The learned District Judge disposed 
of the case on the view that the case related so far as the lands of 
towji 203 were concerned only between the plaintiff and the defen- 
dants who claimed through Sarola. We think that the view ex- 
pressed by the learned District Judge as to the right of the plain- 
tiff as to the encroached lands after the determination of the tenancy 
is not correct. In fact Dr- Mitter frankly admitted that the general 
law that after the determination of a tenancy if a tenant had en- 
croached upon any land and made ita part of his tenancy he is 
bound to give up those lands to his landlord at the determination 

.of his tenangy. We think upon this round that the decision of 
the learned District Judge should be set aside and that he should 
be directed to order a local investigation by a competent commis- 
sioner to determine the question upon the materials on the record or 
upon fresh materials to'be supplied, to determine how far the lands 
in suit appertained to towji 203. , So far as the lands which fell 

-within towji 203 and are in the possession of defendants Nos. 1 to 
3 or in the possession of any one claiming through defendants 
Nos. 7 fo 3, the plaintiff would be entitled to a decree for possession 
“of those lands. We do not here discuss or d<termine any question 
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or issue which any of the defendants might raise in the Court below 
on a title apart from the title of a tenancy held by Sarola, ‘After 
the local investigation and after the determination of what lands 
fell within towji No. 203, the learned District Judge will dispose 
of all the issues which may; be raised before him in view of the 
observations which I have made above. i 

I need hardly add that this remand only affects the plets 
which the plaintiff did not abandon. 

Costs will abide the result, 

Greaves J: I agree. 

The Court then passed the following order : 

The appeal has abated against defendants Nos, 10, 29, 40, 44, 

“48, 55 and 58 named in the affidavit filed in Court on 26th Novem- 

ber 1924 ‘and stands dismissed as against their heirs. 


A. T. Me . . Appeal allowed ; Case remanded, 


| 


Bejore Sir Nalini Ranjan Chatterjea, Knight, Judge, and 
Mr, Justice Panton. ai 


RANI PRAYAG KUMARI, DEBI AND OTHERS 
2. 
SIVA PROSAD SINGH.* 


Impartible estate—What constitutes separation—Burden of proof— Presump- 
tion of separation—Evidence of  separation—Subsequent statement— 
Intention to separate—Asserting greater right —Maigntenance—-Docu- 
ment, production of, ata late stage— Discretion of Court—Civil Procedure 
Code (Act V of 1908), O. 13, R.1—Junior member, if by agreement, give 
up his right— Junior member's right to maintenance—Right based on cus- 
tom, if indicative of jointness— Perpetual grant—Khorposh grant—Execu« 
tion of will by competent testator—-Presumption—Contents of will~ Will, 
not probated, tf can be used for collateral purpose—Indian Succession Act 
(A of 1865) Secs. 187, 265, 266—Admisstbility in evidenge—Statenjent of 


*Appeals from Original Decree Nos. 194 of 1921 and 51 of 1922, against the 
decree of Babn Nalini Kanta Bose, Subordinate Judge, rst Court, 7 
Perganas, dated the 3rd November, 1921. 
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deceased as regards successor—Evidence Act (Iof 1872), Sec. ga—Succession 
—Surecivorship—Evidence Act, Sec, g4—~Decree obtained by fraud—Suit, if 
necessary to set aside—Family custom—Proof—Income of impartible 
estate or properties acquired therewith, nature of— Mining lease—Crediting 
rents fo account? books and treating as part of income of estate, if makes 
impartible—Movable property, if can be incorporated with immovable 
property—Incorporation—Unrealised rent, if appertains to original property 
—Holder of impartible estate, interest of—Value of movable properties not 
ascertained—Defencdant objecting in appeal— Procedure for appellate Court 
—Successor, meaning of—Cause of action ~Subsequent realisation of 
money—Execuior de son tort—Applicability to Hindus—Person setting up a 
title paramount—Will not proved—Legacies charged on estate, ifcan be 
enforced—Action for administration, who can bring—Defendant in wrong- 
` ful possession—Defendant not sued as executor de son tort—Defendant’s 


liability—Indian Succession Act, Sec. 266, if exhaustive—Executor, if 
y s . 


~- trustee—Trust, how enforced. 

With regard to impartible property of a family governed by the Mitakshara 
school of Hindu law, where it is not the self-acquired separate property of any 
member, but is the ancestral property of the family, the decision on the question 
what constitutes separation so far as the impartible estate is concerned, is not 
uniform. Ckowdhry Chintamun v Mussumat Nowlukho (1) is an authority 
for the proposition that even though the general status of the family be divided, 
there may be jointness with respect to the impartible estate unless there is 
renunciation by the junior members. But inthe Tewa case (2) andin the 
Serampore case (3) it was held that the question of the general status of the 
family, namely, whether there was separation in ‘mess, worship or estate, was to 
be considered, l 

The junior members of the family by an agreement may give up 
their rights to the impartible estate just as they may do with respect to 
partible property. 

In the case of impartible estates, the fact that the junior members are residing 
or messing separately, does not necessarily raise a presumption of separation 
though taken along with other facts it may do so. The question of onus 
of proof depends upon how far the facts are admitted by each side. 


- Although a subsequent statement may be taken as evidenee of separation 


having taken place long before, other evidence of subsequent acts and conduct- 


are to be taken into consideration. = 


Asserting rights by a junior member of the impartible estate in excess of: 


what he has in the Xkorposh mouzas, as setting up of permanent rights in the 
Khorposh mouzahs, by itself, will not show an intention to separate. If the deed 
itself recited that it wasa maintenance grant, there is no repudiation of the 
interest of the impartible estate holder : Serampore case (3) 4 Sri Raja Viravara 
v. Sri Raja Viravara (4). . 4 z 


(1) (1875) L. Real. A. 263. l 

(2) (1915) L. R. 42 I. A. 192; L L, R. 42-Cale. 1179 3,22 C., L. J. 498. 
23) (1922) L. R. 501. As t3 37C. L. Je 287. , 

(4) 1897) L. R. 241. A, 118 (136); 1. L. R, 20 Mad. 256. 


287 


CIVIL. 


1925: 
engal 


Prayag Kumari 


1. 
Siva Prosad. 


— 


282 


Civit. 


1925. 
Ngah 
Prayag Kumari 


LA 
Siva Prosad. 


pa 


THE GalCUCTA LAW JOURNAL, [Vor XLII, 


Order 33 rule s of the Code of Civil Procedure does not exclude the discre- 
tion of the Court to receive any documentary evidence in the possession of 2 
party on which he intends to rely, at any subsequent stage: Jmambandi v. 
Mutsaddi(1). An appellate Court should not interfere with this discretion 
unless it has been capriciously exercised : Biswanath jv. Kalicharan (2). 


In an ordinary joint Mitakshara family the junior members have an interest 
accruing by birth in ancestral property, and such interest carries with it è 
right to maintenance until partition is effected. Such a right isa real right and 
can be enforced against a stranger. In an impartible estate, however, the 
junior members do not acquire an interest by birth. 


The junior members in an impartible estate may have right to maintenance 
under the law. This was recognised before Sartaj Kuari’s case (3) but negatived 
in later cases, viz, The Second Fittapur case(4) and the Yoypore Case (5° 
These cases lay down that there is no right of junior members to maintenance 
apart from custom and apart from special texts and personal disqualification, 
This view was modified in Haijnath’s Case (6). 


. Even if the junior members have no right to maintenance under the law, they 
have such right under custom :The Second Fittapur Case (4).- 


H a junior member’s right to maintenance is based upon law, his receipt of 
maintenance shows fointness. 


An impartible estate is a creature of custom, and the right of junior mem- 
bers to maintenance is also under the same custom. Custom has origin in an 
agreement by which the members agree that one .of them (the eldest) in certain 
order of succession should hold the estate, the other members being entitled to 
maintenance : Rao Kishore v. Gahenbhat (7) 


An impartible estate is by its very nature incapable of common enjoyment. 
or being the subject of co-ownership, and in that sense there can be no jointness 
in estate. But the receipt of maintenance (whether under the law or under 
custom) may, in the absence of other ciccumstances, be the only mode in which 
jointness in estate (in 2 limited sense and in so far as is consistent with an impart- 
ible estate) be kept up in an impartible estate. A mere receipt of maintenance in 
all circumstances is not sufficient to constitute “jointness ; it indicates jointness. 

When a grant for maintenance is made to a junior member of an impartible 
estate, it is prima facie an intention that the gift should be for life :ameshar v 
Arjun (8) and other cases, 


If a grant for maintenance to a junior member of an imparMble estate is: 
perpetual, it is in excess of his right and may indicate an intention to separate 
the junior member from the family. 


(1) (1918) Le R- 45 I A. 73 (Bo-81) 5 1. L. R. 45 Calc. 878 ; 28 C. L. J. 409, 
(2) (1936) 27 C. L. J. 119 (120-422). h 

(3) (1887-88) L. R. 15 1. A. 51; L La R, 10 All. 272, 
14) (1918) L. R. 45 L A. 148; 28C. L. J. 428. 

(5) (1919).29 C. L. J- 528; 24 C. W. N. 226. 

(6) (1921) 33 C. L. J. 388325 COW. N. 564. 

17) (1919) 24 Cs W. N. bote L 
(8) (1900) L. R. a8 1. A. 1; 1. L. R, 2g All. 194. 
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A khorposh grant may be made to a junior member in recognion of his right Civil 
to maintenance (whether under the law or under a custom) ata member of N 
the family, and in such a case there is not a complete separation. 1925. 

š wee 

In all cases of 4hovposh grants, there is always the possibility oa reversion to Prayag Kumari 

the parent estate on the extinction of heirs of the grantee : h 
Siva Prosad. 
Ordinarily the execution of a will bya competent testator raisethe presump- e 


tion that he knew and approved of the contents of the will, if nothg appears to 


the contrary. 
A will not proved in the Probate Court may be cited invidence for 
purpose of showing the intention of the testator with regard to his ate, 


Section 187 of the Indian Succession Act, which is incorporated the Hindu 
Wills Act, does not debar the use of a will in evidence for a purpoSther than 
the establishment of a right as executor or legatee.* 

A statement made by deceased as to person who will be his succor in case . 
of his not having a son, is inadmissible in evidence under secti3z2 of the 
Evidence Act. — | 

The rule of survivorship applies to succession in ene noes i 
estates 

Mere non-service of summons in ordinary cases is not sufficient tonstitute 
fraud. 

A party to a suit can, under section 44 of the Evidence Act, al that a 
decree obtained by opposite party against him in another suit was dned by’ 
fraud, and it is not necessary for him to bring an independent suit foxting it 
aside: Rajib v. Lakhan (1). | 

Evidence showing exercise of a right in accordance with an alleged om as 
far back as living testimony can go, raises the presumption though onlyebut- 
table one, as to the immemorial existence of the custom, and, it the ehce of 
the custom has been proved for a long period, the onus lies on the persoiking 
to disprove the custom to demonstrate its impossibility: Mahamaya Yari- 

das (2) and other cases. pre 
Income of an impartible estate or properties acquired therewith, is p50- 

lute property of the owner of an impartible estate : Ran? Yagadamba jagir 

Narain (3) and other cases. 
In the case of an impartible estate, the holder is the owner both of Apar- 

tible estate as well £s its income. If the owner does not dispose ofstate 

but converts a portion of it into money, itis no longer a part of the/tible 

estate. The money to which it is converted is freed from the rights gunior 

members whatever they may be, and become the absokite property older 

of the estate, unless the money or property is incorporated with estate 


Monies received on account of mining leases, or royalties from com- 
. 


j [See Achyutananda v. Jagannath (1914) 21 C. lal 96; Sarflasari 
(1915) I. L. R. 42 Calce 953—Rep:]. 2s 
(1) (1899) I. L. R, 27 Cale. 11. 
(2) (1914) I. L. R. 42 Cale. 455 520 C. L. Je 183» 
(3) (1922) L. R. 50 1. A. 1 5 37 C. L. J. 287. 
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pensation unde the Land Acquisition Act at the best stand on the same footing 
as sale, and jaior members cannot have any right to any of them. 


The mere ict that rents are credited to the account books of the estate or 
treated as pai of the income of the estate is not sufficient to, affect the property 
with the chacter of impartibility : Serampore case (1). 


There cabe no incorporation of movable properties with an impartible 
estate. In der that there may be incorporation, the property to be incorporated 
must be of è same nature as the immovable property. 


Incorpetian involves altering the ordinary course of succession. 


The pruce of an impartible estate does not necessarily belong to and form 
an accreticto the original property. Rent which has become due during the 
lifetime oke holder of an impartible estate is produce of the impartible estate 
whether & produce has actually come into the hands of the owner or not: 
Aparna lin Shiba Proshad (2) 


The erest of the holder of an impartible estate is not analogous to that 
of a Hu widow. The holder has absolute power of disposal over the 
estate. : 

whthe values of movable properties were disputed by the defendant in 
the wri Statement and an issue was raised on the point, the Court should not 
aie given in the plaint without any evidence, and if it accepted the 
values jiven in the plaint and the defendant raises a question in appeal, the 
appell Court can order that proper procedure should be followed. 

sgpsor’ does not necessarily mean * Successor by survivorship.’ 

vv the suit is for recovery of impartible estate as well as other properties 
movaind immovable, of which the defendant is said to have been in wrong- 
ful psion, there is only one cause of action, namely, the withholding of all 
thosPetties by the defendant and will include the monies realised subsequent 

to gath of the last holder of the impartible estate and priorto the institu- 
tiome suit. 

le who is neither executor nor administrator intermeddles ‘with the goods 
of eceased, or does any other act characteristic of the office of executor, he 
w makes himself what is called in law an executor of his own wrong or 
muually an executor de son tort. A very slight circumstance of intermeddl- 
ing the goods of the deceased will make 2 person executor de Son tort. (3). 

. ‘doctrine of executor of his own wrong inthe law of wills introduced in 
secz65 and 266 of the Imdian Succession Act, is applicable to cases not 
go\ by that Act on general ptinciples of equity and good conscience even 
tholimilar provisions have not been introduced into the Probate and 
Adhtion Act: Rajah Parthasrathy v. Rajah Venkatadri (4'. 
tever, a person set "up in himself a colourable title to the goods of the 
dechough he may not beable to make out his title completely, he shall 
not ed an executor de son tort: Flemings v. Jarret (5) and Rajak 
Partthy v. Rajah Venkatadri‘ (6) but the claim must be bona fide ; 


e 
Sy L. R. so I. A. 1; 37 C. L. J. 287. (2) (1924) L L. R. 3 Pat, 367» 
(ams on Executor, 1tth. Ed. Vol. F. p. 177. 7 
ia l. L. R. 46 Mad. 190, (232-33). (5) (1794) 1 Esp. N. P. C. 336. 
JA L., R, 46 Mad, 190. (223-20), 
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so also if he takes the goods of the deceased by mistake supposing them to be 
his own, this will not make him executor of his own wrong. 


If a person claims a title not derived from the testator but a paramount title 
he dees not make himself liable as an executor de son tort. 


Unless a will is proved in the Probate Court, the legacies cannot be enforced 
against the estate, even though they are charged upon it. 


An action for administration, which means that the legacies and debts have 
to be paid off, may be brought by the’ next of kin. 


Where the plaintiffs alleged in the plaint that there was no will but that the 
defendant was in possession and that his possession was wrongful and the 
defendant, on the other hand, said that there was a will, and if he had in fact 
intermeddled with the estate : t 


Held, that it was sufficient to hold the defendant liable as executor de son tort 
although he was not sued as executor de son tort: In re Lovett (1). 


Section 266 of the Indian Succession Act is not exhaustive; it deals with 
some of the liabilities and does not deal with: all the rights “and liabilities of an 
executor de son tort. 


A person who takes possession of or intermeddles with the estate of a deceas- 
ed person without being appointed an executor isan executor de son tort, and 
is liable both under the Hindu and English law : Magalurt v. Narayana (2) and 
Kanakamma v. Venkataratnam (3). 

An executor-though nota trustee for specific purpose (under section :0-of 
the Limitation Act) is a trustee with a fiduciary character Jeven as’regards the 
next of kin :Kherodemoney v. Doorgamoncey (4) and Greender v. Mackintosh 15). 

Trusts are enforced not only against persons who rightfully are possessed of 
the trust property as trustees, but also against all persons who came into posses- 
sion of the property bound by the trust with notice of the trust, and whoever so 
comes into possession is considered as bound with respect to that special property 
to the execution of the trust : Adair v. Shaw (6). 

Appeals by Plaintiffs in No. 194 and by Defendant in No. 51. 


Suit for recovery of possession of the Jheria Raj on declaration 
of the plaintiffs’ right by inheritance thereto., 


The material facts appear from the judgment. 


Mr. N. Ne Sircar, Babus Nagendra Nath Bose, Pramatha 
Nath Bandopadhaya, Rama Prosad Mukhopadhaya and Mr. N. C. 
Chatterjee for the Appellants in No. 194 and for the Respondents 
in No, 51. : l 

(1) (1876) L, R. 3 Ch. Da 198. (205); 45 L. Ch. 768; 35 L. T 933 24 
W.R. (Eng). 982. . 
(2) (1881) 1. L. R. 3 Mad. 359 (363 and 365). 
(3) (1884) I. L. R. 7 Mad. 586, 
(4) (1878) I. L. Re 4 Cale. 455 (469); 3 C. L. R. 315. 
(5) (1879) I. L. Ry 4 Cale. 897 (924); 4 C.-L. Re 1935 ote 
(6) (1803) 1 Sch. & Lef, 254 (262). 
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GAY, 
The judgment of the Court was delivered by. 


N. R. Chatterjea: This appeal arises out of a suit for reco- 
very of possession of the Jheria Raj, an impartible estate on decla- 
ration of the plaintiff's right by inheritance thereto. 

The last male owner was Raja Durga Prasad Singh and the 3 
plaintiffs are his widows. Raja Durga Prosad was the grandson 
of Raja Udit, and the defendant was the grandson of Nanda 
Kishore, Raja Udit, Nanda Kishore, and Brojo Lal were the sons 
of Raja Sangram. 


` The plaintiff’s case shortly stated, was that Nanda Kishore and 
Brojo Lal (and their branches) were entirely separate in’ food, 


-worship and estate’ from their elder brother Raja Udit and his 


successors, that the Jheria estate thus being the separate estate of 
Raja Durga Prosad, the plaintiffs were (or the plaintiff No. 1 as the 
senior widow was) entitled to it, and all the plalntiffs wére entitled to 
the self-acquisitions of their husband, that the plaintiffs were victims 
of fraud and conspiracy, and that certain documents Jantannama 
and an am-muktearnamah upon which a consent decree was passed 
were obtained from them by the defendant by fraud andi misre- 
presentation, the piaintiffs having had no independent advice in 
the matter, and the decree and the documents, therefore, are not 
binding upon them. 


The plaintiffs, accordingly, prayed for recovery of possession 
of the impartible estate and the self-acquisitions of their husband, 
and for a declaration that the documents obtained from them were 
invalid, and for setting them aside, if necessary, that the properties 
left by the Raja might besascertained after discovery, made by the 


defendant, and also for mesne profits and other reliefs. 


The defence, interalia, was that according to the custom of the 
Jheria Raj family females were excluded from succession, that 
Nanda Kishore and Brojo Lal never separated from Raja Udit 
and his branch, that Raja Durga Prasad being aware that the 
plaintiff's had no claim upon the estate; made mokarari grants for 
life in favour of his wives, and executed a will by which he be- 
queathed a ro-annas share of the cash and jewellery to them, and 
made provision for their maintenance ; that according to the tule of 
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lineal primogeniture which prevails in the family, the defendant Civit. 

representing the senior branch succeeded to the estate on the death 1925. 

of Raja Durga Prasad, that there was no conspiracy or fraud and Prayag Ku a 

the dantannamas and <Am-muktearnamah were executed by the S ki a 
a EROSA 


plaintiffs with full knowledge and having understood the terms 
thereof, that self-acquisitions were part of and go with the estate, and N R. Chatterjea F. 
that the plaintiffs were not entitled to any thing. = A 
The plaintiffs in May 31919 amended the plaint by including 
certain properties both moveable and immoveable, those. of sche- 
dule Ka “being alleged to have been obtained by Raja Durga 
‘Prasad from'Jaimangal and those of schedule Ka being his selfe 
acquisitions. The defendant put in an additional written statement on me 
with regard to the self-acquisitions, . 
: The learned Subordinate Judge held that Nanda Kishore and 
„Brojo Lal. and their branches were joint with Raja Udit and his 
successors, and that the plaintiffs were, therefore, not entitled to 
the estate. He-held, however, that the dartannamas and am-mubte- 
arnama were not binding upon the plaintiffs, that certain proper- 
ties moveable and immoveable were the self-acquisitions of Raja 
Durga Prosad and,. accordingly, gave a decree for the same to the 
plaintiffs and. dismissed the rest of the claim. 
The plaintiffs have preferred Appeal No. 194 of 1921 with 
respect to the estate, and properties other than those allowed by 
the Court below, and they claim that at any rate certain properties 
other than those allowed by the Court below should have been 
decreed as self-acquisitions. The defendant has appealed in No. 51 
of 1ga2 with respect to the properties decreed to thejplaintiffs and 
challanged the findings arrived at by the Court below ea 
him. 
It is admitted by both parties that they are governed 5 the 
Mitakshara School of Hindu Law and that the Jheria estate is an 
impartible one, the succession to which ¿s -governed by the rule 
of lineal primégeniture. A pedigree of “the family herewith will 
show the names of the successive Rajas, and the members of the 
family, 
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As stated, the plaiutiffs’ case was that they were separate from 
Raja Udit and his successors, Before going into the facts of the case, 
we shall consider what constitutes separation in an‘impartible estate. 

What constitutes separattion. 

So far as partible property is concerned, a definite and unambi- 
guous indication by one member of intention to separate himself 
and to enjoy his share in severally may amount to separation, but 
to have that effect the intention must be unequivocal and clearly 
expressed. . See Pandit Suraj Narain v. Pandit Ikbal Narain (1). 
The intention to separate may be evinced either by explicit ‘decla- 
ration or by conduct, and if it is an inference derivable from con- 
duct it will be for the Court to determine whether it was unequi- 


, vocal and explicit: See Girja Bai v. Sadashiv (2). 


With regard to impartible property where it is not the self-acquired 
separate, property of any member, but is the ancestral property of 
the family, what constitutes separation so far as the impartible. estate 
is concerned ? Is it separation in the general status of the family, 
Or separation so far as the impartible estate itself is concerned? 
On behalf of the defendant, reference is made to the passage in the 
judgment in the Shivagunga case (3), (page 589) that the “question 
whether the family were undivided or divided becomes immaterial.” 
But that is only where the Property is se//-acguired in which, case, 
of course, the question of the general status is immaterial, because 
notwithstanding the undivided status of the family, self-acquired 
property will follow the course of succession to separate property. 
That, however, does not help us in determining what constitutes 
separation with respect to ancestral impartible property, A 

It is contended on behalf of the defendant that in the case of 
ancestral impartible property neither separation in mess and worship 
nor separation in estate with respect to partible properties consti- 
tutes separation so far as the impartible estate is concerned, so long 
as there is no renunciation on the part of the junior members of the 
right to maintenance and the contingent right eof succession. 
Reliance is placed upon the case of Chowdhkry Chintamun Singh v, 
Mussumat Nowlukho Konwari (4). . 

In that case a family” possessed certain partible property (Pur- 


meswarpur) and an impartible estate Gangore. For four 
generations different descendants of the common ancestor on each 


occasion of the death of the recorded proprietor laid claim toa 


(1) (rgia) L. R. go I. A. 40; 17 C. L. J. 288; 1. L. R. 35 All. 80. 

(2) 1916, 24 C. L. J. 207; 1. L. R. 43 Calc. 1031; L R. BLAI 
(3) (1863) 9 M. I. A. 539; 2 W. R, P. C, 31. 

(4) (1875) L. R. 21, A. 263. 
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share in talook Gangore as appertaining to the family property. - Civit: 
There was a suit in 1832 by some members in respect of the family 1925. 
properties, and the dispute was settled by certain deeds. A parti- Prayag Kumari 
tion of Parmeswarpur was effected and Gangore was admitted to 1. 

Siva Pra Prosad 


be an impartible estate to be held by a single member according 
to the family custom of lineal primogeniture, the junior members N. R. (hatterjea; F. 
agveeing that they should have no claim or right in respect of ai 
Gangore. In 1852 again, and subsequently also, there was litiga- 

tion ending in compromise. Upon the death of Ranjit Singh the 

last holder in the senior line, leaving a widow, a suit was brought 

by Chintamun Singh the descendant in the. second line for the 

recovery not only of Gangore but also of Parmeswarpur. The main 

question for decision was whether by reason of the acts of the | 

parties on the several occasions of the partial partition in 1832 and 

of the compromise in 1852, the plaintiff's father waived his right of 

succession. The High Court held that he did, but it was decided 

in the negative by the Judicial Committee. Their Lordships 

observed “ There is nothing in the transaction which evinces any 

intention on the part of the junior members of the family to part 

with or transfer any right or contingent right of property which they 

might have ; they only admitted that they had no claim to share. 

in talook Gangore as co-parceners”. It was found by the trial 

Court that Chintamun’s family was entirely separate in business and 

estate. (See 2 I. A. 263). It was also found that Chintamun did not 

live in commensality with Ranjit, and that the property speci- 

fied in the plaint (excepting Gangore) did not appertain to a joint 

undivided estate [See Watukhkee v. Chintamun (1) per Morris, J.]. 

Great reliance is placed upon this case on behalf of the defen- 
dant as showing that notwithstanding a complete separation in other 
respects, a family may continue joint with regard to the impartible 
estate unless the junior members give up their rights to it. 

On the other hand, it is contended on behalf of the plaintiffs 
that the decision rested upon a custom of exclusion of females 
from succession because unless renunciation was proved, the widow 
had no right to succession even to the partible property Parmes- 
Warpur notwithstanding separation in the family. 

It is true that Chintamun Singh (the plaintiff) set up two cus- 
toms, one of lineal primogeniture with respect to the impartible 
estate, and the other of female exclusion with regard to the partible 
as well as to the impartible property. The trial Court found that 
no custom of exclusion of females was proved, and that there was 


(1) (1873) 20 W. R. 247 (251). 
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6 
nothing to prevent the widow of Ranjit from taking his separate 
property, with the result that she got Parmeswarpur. It was only. 
the widow who appealed with respect to Gangore. There was no 
cross-appeal by the plaintiff Chintamun. The finding of the trial 
Court that Ranjit was separate from Chintamun, and his widow 
was consequently entitled to succeed to his separate property, was 
therefore not challenged on appeal. The High Court, accordingly, 
had to deal only with succession to the impartible estate Gangore; 
Phear, J..said “ The first question which arises is—was the plaintiff 
at the time of Ranjit’s death joint with Ranjit in respect of this 
impartible . property”. The learned Judges held that Gangore 
became the separate property of Ranjit by reason of the deeds of 
compromise, and as the custom restrictive of the widow's right to 


‘succeed her husband had not been made out by the evidence, it 


followed that the plaintiff failed to make out his right to Gangore as 
well as to the partible property Parmeswarpur. Chintamun’s , suit 
was accordingly dismissed entirely, On appeal, their Lordships 
stated (a I. A. at 270 last paragraph) “ It is, however, found:as a 
fact and cannot be denied that there has been to some extent a 
separation of this family, and the question therefore is, whether this 
particular property after the separation lost the character which it 
before possessed, and became subject to a different rule of succes- 
sion.” Having found that by the deeds of compromise the junior 
members did not give up their contingent rights to Gangore, their 
Lordships held that it did not become the separate property of 
Ranjit, and relying upon the Séfvagunga case (1) observed that, 
whether the status of the family be joint or divided, property 
which is joint will follow one, and property which is separate will 
follow another course of succession”. 

_ The junior members of the family by an agreement may give up 
their rights to the impartible estate just as they may do with 
respect to partible property, and the High Court and the Judicial 
Committee considered whether they did give up thejr contingent 
rights (whatever they might be to Gangore). But the question does 
not appear to have been considered with reference to the custom of 
female exclusion as contended on behalf of the plaintiffs. The 
custom of female exclusion was not referred to in the judgment of 
the Judicial Committee at all, the custom referred to being the 
custom of impartibility and succession by a single member. The 
question considered by the Judicial Committee was ‘whether the 
ja estate Gangore had become the separate pores) of 


) (1863) 9 M. I. A. 5393 32 We R. P. C. 31. 


Vor. XLIL] HIGH COURT‘ 


Chintamun which again depended upon the question whether the 
junior members bad given up by the deeds of compromise their 
contingent rights to the impartible estate, because if they bad, it 
would become the separate property of Ranjit in which case; 
Chintamun could not succeed notwithstanding the custom of succes- 
sion by lineal primogeniture to the impartible estate. The custom 
offemale exclusion with respect to separate property was found 
against the plaintiff by the trial Court, aod the High Court also 
found that no such custom was proved with respect to the impart- 
ble or partible property. Reference is made to a passage at page 
264 where it is stated that the Subordinate Judge was of opinion 
that the plaintiff had in reference to the taluk Gangore proved the 


custom as alleged by him and accordingly gave him a decree. , 


But the custom alleged and found by the Subordinate Judge was that 
of succession by lineal primogeniture and not exclusion of females. 

The case, therefore, is an authority for the proposition that 
even though the general status of the family be divided, there may 
be jointness with respect to the impartible estate unless there is 
renunciation by the junior members. 

If the property was not the separate property of Ranjit, but 
ancestral property of the family, the plaintiff would under the Mitak- 
shara succeed in preference to the widow, provided the family was 
undivided. Evidently notwithstanding the fact of the family being, 
otherwise divided, it was not considered to be a divided family with 
regard to the impartible estate. 

In Stree Rajah Yanumula v, Stree Rajah Yanumula (1) the 
question at issue was whether the family of which the parties were 
members was an undivided or a divided Hindu family. The general 
status of the family was found to be undivided, and the Shivagunga 
case (2) upon which reliance was placed (as showing that succession 
to an impartible estate follows the sucession to a separate estate) 
was distinguished on the ground that in that case the estate was the 
self-acquired {nd separate property of Gowary Vallaba Taver, and 
that the decision “ assumes that if this had not been so, the deci- 
sion: would have been the other way”. Their Lordships held that the 
“ mere impartibility of the estate is not sufficient to make the suc- 
cession to it follow the course of succession of separate estate” and 
considered the question " Has it been shown that though the 
family was undivided, this estate was in fact the separate property 
of the plaintiff's husband” and upon the evidence came to the 


e 
(1) (1870) 13 M. 1. A. 333; 13 W. R.P. C. at 
(2) (1863) 9 M. 1. A. 53932 W. R. P. C. 370 
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CiviL. conclusion ‘that’ the-estate was “in its inception part. of the 
1925. ‘common family property though impartible and -therefore with’ cere 


Paneer tain modifications enjoyable by only one member of the family at 
Prayag Kumari. 

; the time”, and that it was not a separate property.. Š 
In Periasami v. Periasami (1) an impartible zemindary, origi- 
N.R. Chatterjfa, 7. nally portion of the Shivagunga ‘estate, having descended under the 

Eg Mitakshara Law as joint -ancestral estate to the eldest of three 
Hindu joint brothers was in 1829 bya deed of family'arrangement 
transferred by him to the two younger brothers (one of whonr died 
subsequently without issue), to be held by them with all its inci- 
dents of impartibility and peculiar course of descent and it was 
held that as between the descendants of the grantor and the son of 
the surviving grantee, the zemindary was the separate property of 
the latter, and that on his death, his right passed to the widow 
notwithstanding the undivided status of the family according to the 
rule of succession affirmed in the Skinagunga case (2). 

It is to be observed that it was found that the family remained 
joint and undivided even after the agreement of 1829 and their 
Lordships held that on the death of Dhorai his rights passed to the 
widow notwithstanding the undivided status of the family. 

The case was analogous to the Skivagunga case (2) and followed 
it, In both the cases, the general status of the family was found to 
be undivided. In the Skivagunga case (2), the impartible estate was 
found to be the self acquired property of Gowery Vallaba, hence the 
rule of succession to ‘separate proporty was followed. In this case 
Periasami v. Periasami (1) the impartible estate by arrangement 
became the separate property of Muthusami, and stood on the same 
footing as self-acquired property, and the same rule of succession 
was followed. It was converse to the Gangore case (3) in which the 
general status of the family was divided, but the impartible estate 
was held to be joint. It is, accordingly, contended for the defen- 
dant that succession to an impartible estate does not depend upon 
the general status of the “family but upon the quêstion whether 
there was jointnessin respect of the particular property viz., the 
impartible estate itself. 

It is to be observed,’ however, that in this case Periasamé v. 
Periasami (x) there was no question of renunciation of any contin- 
gent right of succession by a junior member. Muttu who had 
present right to and was in enjoyment of the impartible estate 
Pudamattoor, transferred his rights to it in favour of his younger 


(1) (1878) L. R. 5 I. A. 61; 1, L. R. t Mad. 312. N . 
(2) (1863.) 9 M. LA. 530313 W. R. P C. 3t. $ 
(3) (1875) L. R. 2 I A. 263. 


D'r 
Siva ‘Prosad, 
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brothers as he was going to get a larger estate (the Shivagunga 
Estate). Pudamattoor being found to be the separate property of 
Muttusami would of course follow the course of succession to 
separate property’as laid down in the SAivanga case (1). 

In Yarlagadda v, Varlagadda (2), the suit was for maintenance 
by a junior member of the family (the younger brother of the holder 
of the impartible estate). There was a previous suit for partition of 
the entire family property. It was decreed so far as the partible 
property was concerned and the rest was held to be impartible. 
The suit for maintenance was defended by the zemindar on the 
ground inter alia that since the decree in the previovs suit decided 
that the zemindary was impartible, he was no longer liable to 
maintain the plaintiff. The Judicial Committee held agreeing with 
the High Court [See Mallikarjuna v. Durga Prasada (3)|. that the 
“family of the parties to the present action has not become a 
divided one in consequence of the proceedings in the previous suit 
to which reference has already been made. Itis true that in that 
suit a decree was made for partition of a portion of the family pro- 
perty, but it was a very inconsiderable portion, and had no relation 
whatever to the zemindary estate. As tothe zemindary estate, this 
Board held that it was impartible and the consequence is that the 
plaintiff, the younger brothers of the zemindar, retain such right 
and interest in respect of maintenance as belong to the junior 
members of a raj or other impartible estate descendible to a single 
heir—See Sartaj Kuari v. Deoraj Kuari (4)? The suit related to 
maintenance and not to succession and probably for that reason the 
words “and possible rights of succession” [quoted from Sartaj Kuari’s 
case (3)] in the judgment of the High Court were omitted from 
their Lordships’ judgment. However that may be, the partition of the 
partible properties was held not to effect a severance of the family. 

It is contended on behalf of the plaintiffs that the question 
whether the family was joint in food or worship was not raised nor 
gone into, ‘that the only question considered was whether the parti- 
tion of the partible property deprived the plaintiff of hia right to 
maintenance. It is further contended thgt the right to mainte- 
nance does not depend upon jointnéss; as a separated member may 
get maintenance and that the question of the right to maintenance 
itself was not raised in the trial Court, but was raised for the first 
time on appedl. ` But the plaintiff alleged that the father died on 

tapes a oe ere 3 1. L, R. 24 Mad. 147. 


(3) (1893—94) I. L. R. 17 Mad. 362 (365). 
(4) (1887—88) L. R. 15 I. A. 51 (62) ; l. L. R. 10 All. 272. 
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6th April 1875, that disputes arose and plaintiff lived apart from 
defendant from 1st May 1275 [See Mallikarjuna v. Durga 
Prasada (1)| and in the judgment of the High Court it was stated 
“In this case itis admitted that the plaintiff bas since the rst 
May 1875 been living apart from the defendant, and has neither 
asked nor received maintenance except what he received under the 
order of the High Court pending the appeal to the Privy Counutil, 
that is, between December 1887 and July 1890” (See page 367). 
Admittedly, therefore, the family was divided in other respects, and 
the defendant pleaded that since the decree in the partition suit 
deciding that the zemindary was impartible he and the plaintiff has 
been divided in estate and that he was no longer liable to maintain 
him. But the Judicial Committee, as stated above, held that the 
family kad not become a divided one in consequence of the. partition, 
and that the junior members’ right to maintenance was unaffected, 
which could be only on the footing that the family was still joint 
with respect to the impartible estate from which it was claimed. 

In Sri Raja Viravara v. Sri Raja Viravara (2) on the death of 
the zemindar his eldest son succeeded to the estate and his younger 
brother executed a document in the following terms :—" As we 
have both equally divided and taken all the cash, jewels and other 
(property) in the palace to which both of us are entitled, I bind 
myself not to claim (anything) from you at any time. I shall reside 
in the village of Addapusila, which you were pleased to give me 
for my maintenance, and act according to your wishes”, and by a 
second document stated :—'t 1 or my heirs: shall not at any time 
make any claims against you or your heirs in respect of property 
movable or immovable, or in respect of (any) transaction. As our 
father put you in possession of the Belgaum zemindari, I or my heirs 
shall not make any claim against you or your heirs in “respect of 
the said zemindari”. 

The zemindari was nof gmpartible but their Lordships observed 
that “as between the plaintiff and the defendant, the question 
whether the zemindari is partible is of no importance. Even if 
impartible it may still be part of the common family property and 
descendible as such, in which case the widow’s estate of the plaintiff 
would be excluded. The real question, therefore, is whether it has 
ceased to be part of the joint» property of the family of the first 
zemindar or (in other words) whether there has bean an effectual 
partition so as to alter the course of descent”. Referring to the 
two documents mentioned above, their Lordships obsérved :— 


(1) (1893-94) I. L. R. 17 Mad. 362. 
(2) (1897) L. R. 24 I. A. 118; L L, R. 20 Mad. 256. 
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“Their Lordships do not find any sufficient evidence in the 
arrangement made by these documents ofan intention to take the 
estate out of the category of joint or common family property so as 
to make it descendible otherwise than according to the rules of law 
applicable to such property. The arrangement was quite consistent 
with the continuance of that legal character of the property. The 
elder brother was to enjoy the possession of the family estate, and 
the younger brother accepted the appropriated village for mainte- 
nance in satisfaction of such rights as he conceived he was entitled 
to. In the opinion of their Lordships, it was nothing more in subse 
tance than an arrangement for the mode of enjoyment of the family 
property which did not alter the course of descent.” So that the 
partition of the moveables, the residence in a separate village, and 
an agreement not to claim anything from the zemindar on receiving 
a village for his maintenance were held not to constitute separation. 

It appears, therefore, that in the Gangore Case (1) ; in Yarlagad- 
da v. Yarlagadda (2) and Sri Raja Viravara v. Sri Raja 
Viravara (3) notwithstanding partition of other properties and not- 
withstanding separation in other respects, the impartible estate was 
held to be undivided. ; 

In some cases, however, there are observations to the effect that 
the succession to ancestral impartible estate depends upon the 
person being member of an undivided Hındu family and the 
impartible property being common family property. -In laying 
down the principles of succession in the Sivagunga Case (4), their 
Lordships observed that the succession of the nephews was 
dependant upon their being members of the undivided 
Hindu family, and the impartible property being part of 
the common family _property. In Rajah Rup Singh v. Rani 
Baisni (5), their Lordships observed that, according to the Mitak- 
shara Law the estate being ancestral and the family being undivided 
the plaintiff as the nearest male heir of the deceased was entitled 
to succeed in pteference to the widow. Referring to the contention 
that the legal status of the family had been altered by reason of 
certain proceedings with reference to the maintenance annuity 
their Lordships observed that it did not in° any manner alter the 
status of the plaintiff as a member of the foint family. 

In Raja Yanumula v. Raja Yanumula (6) their Lordships 
referred to the, fact that “general status of the family as an undi- 


(1) (1875) L. R. 2 I. A. 263. (2) (r900) L, R. 27 I. A, 151. 
(3) (4897) Le R. 24 l. A. 118. (4) (1863) 9 M. I, A. 539 ; 2 W. R. PC. 31. 
(5) (1884) L. R. 11 1. A. 149 (153); I. L. R. 7 All 1. : 

_ (6) (1870) 13 M. 1. A. 333 (336); 13 W. R. P. C. 21. 
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vided family has been ascertained” by the Courts below, and procee- ~ 
ded to deal with the contention that an impartible estate must from 
its very nature be taken to be separate estate and governed by the 
tule of succession to a separate estate. In Makarani Hiranath 
Koers Case (1), Couch C. J. observed “In this case the estate 
was ancestral and the family undivided.”...“There is here an 
ancestral estate and an undivided family for there is no proof that 
the family of Tej singh had become divided” and again “where the 
property is ancestral and the family undivided.” 

In Jogendra Bhupati v. Nityanund Mansingh (2), the question 
related to the succession of an illegitimate son on the death of the 
legitimate son dying without leaving any male issue. It is not clear 


, Whether the family was undivided, but their Lordships quoted with 


approval the observations of Nanabhai Haridas J. in Sadu v. 
Baiza (3), which was a case of an undivided family property.. 

Itis contended on behalf of the plaintiffs that “undivided family” 
means a family undivided with respect to the particular property 
i.e. the impartible property itself. It is not clear that “by undivided 
family” their Lordships in these cases meant “undivided” with refer- 
ence only to the impartible property itself, and not to the general 
status of the family, In the case of Raja Yanumula (4), the 
general status of the family was expressly referred to. 

Then there are a number of cases which lay down that the rule 
of succession to.partible property applies to impartible property also 
subject to such modifications as naturally flow from the character 
of the property. In the Sivaganga case (5), it was held that the rule 
of succession to an impartible estate was that of the general Hindu 
Law with “such modifications only as flow from the impartible 
character of the subject.” In Jogendra Bhupati's case (2), their Lord- 
ships observed that the “rules which govern the succession to a 
partible estate are to be looked at, and therefore the question in this 
case is, what would be the right of succession, supposing instead 
of being an impartible estate it were a partible one.” See also 
Muttuvaduganadha v. Periasami (6), and Subramanya Pandya 
v. Siva Subramanya (7), approved by the Judicial Committee in 
Parbati Kunwar v. Chandarpal Kunwar (8). 

Now the rule of succession to partible property under, the 
Mitakshara (except as to selfacquired separate property) depends 


(1) 1872)9 B. L. R 274315 W. R. 375. 

(2) (1890) L. R. 17 I. A. 128; 1. L. R. 18 Cale. 151. . 

(3) (1878) I. L. R. 4 Bom. 37 (47-48). (4) (1870) 13 M. I. A. 333 (336). 

(5) (1863) 9 M. I. A. 539. 

(6) (1896) L. R. 23 1. A. 128; 1. L. R 19 Mad. 451. Os 
(7) (1894) 1. L. R. 17 Mad, 316 (325). 

(8: (1909) L. R. 36 1. A. 125 (136); 1, L R. 31 All, 457; to C. L. J. 216 (225). 
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upon the general status of the family, and if the same rule of Cavin 
succession applies to impartible property it must be shown except 1925. 


gat 


in cases where the impartible estate is self-acquired property, that Prayag Kumari 


the family is an undivided one, a? 

It is true that the Observation in the above cases that the rule of Siya Prosad: 
succession to impartible property is the same as that which governs N. R`Chatterjea, .F. 
patible property merely refers to the mode of tracing the inheritance 
i.e, selecting the successor. But the successor is to be selected among 
the members of an undivided family in the case of partible property. 
The question therefore comes back to the point viz. whether the 
general status of the family, or only the impartible estate itself with 
reference to which the question of sndivided family is to be con- 
sidered, And unless the -question is to be considered with refe-, 
rence to the general status of the family, it follows that ancestral 
impartible estate must be treatéd as undivided so long as there is no 
renunciation by the junior member because from the very nature 
of the property it cannot be the subject of common enjoyment. 

In two recent cases viz, the TZelwa case (Thakurani Tara 
Kumari v. Chaturbhuj) (1) and the Serampore case (Rani Jaga- 
damba Kumari v. Wazir Narain)(2) however, the Judicial Committee 
considered the question of jointness in food, worship and estate 
as determining the question of succession. In the first case, the 
holder of an impartible estate of a joint Hindu family descending 
by primogeniture subject to the making of maintenance grants to 
younger sons, made a Mokarari grant to his younger brother for 
maintenance, The grantee built a separate house, divided from his 
brothers by a wall, established therein a Zusshi Pinda and Thakur- 
bari and lived there separately from his brother. He defrayed the 
marriage expenses of his daughter by borrowing money, subse- 
quently to the grant. It was held’ upon the- facts that there had 
been a complete separation between the two brothers, 
and that the impartible estate consequently became sepa- 
rate property m which -the plaintiff, the widow of the last holder 
was entitled to a widow’s estate. As considerable reliance has 
been placed upon this case by the plaintiffs, it -will be dealt with 
more fully later. We only wish to point oft here that no question 
of renunciation by the younger brother ef any contingent right of 
succession was gone into in any of the Courts, and the principle 
contended for by the defendant that notwithstanding separation in 
food, residence or worship, the impartible estate remains joint until 





e . 
(1) (1915) L. R. 421. A. 192; 1. L, R. 42 Calc. 1179 ; 32 C. L. J. 498. 
(2; (1922) L. R. 50 h A. 1; 37 C. L, J. 287. 
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there is renunciation by the younger members of their contingent 
right to succession was not referred to in the case, 

In the Serampore Case (1) also, no question of renunciation of 
any contingent right of succession was referred to. -Their Lordships 
referring to the case of Girja Bai vy. Sadashiv (2) and the Zelwa 
Case (2) observed that they are “ clear decisions that it is competent 
to a member of a joint family to separate himself from the family by 
a clear and unequivocal intimation of his intention to sever ; but as 
in that case the person separating forfeits his chance of inheriting 
the whole of the estate by survivorship, it requires strong evidence 
to establish such separation. The latter case illustrates this, It 
was there found that the separation relied on was a complete sepe- 

oration in worship, in food, and in estate ; and, further, there was 
good reason for the complete separation, and that consequently the 
requisite evidence was forthcoming. In this case these conditions- 
are lacking, and their Lordships are unable to think that there has 
been any misapplication of the principles of law which regulate this 
question, and the findings of fact are sufficient to defeat the 
plaintiff's claim”. f 

In both these cases, therefore, the question of succession was 
considered with reference to the question of the general status of 
the family, viZ., whether there was separation in mess, worship or 
estate. There was no partible property to be considered in either 
of the cases, but the principle enunciated in some of the earlier 
cases viz. that tbe family remained undivided with respect to the 
impartible estate notwithstanding separate residence and mess and 
notwithstanding partition of the partible property was not 
referred to. $ 

In the. present case, there was no renunciation (at any rate any 
express renunciation) by Nanda Kishore of-his contingent right to 
succession, and if the case is to be decided upon the principle of 
renunciation, it would not be necessary to go into the question of 
the general status of the family. . But having regard tg the fact that 
the decisions are not uniform, and having regard to the two recent 
cases viz. Zelwa case (3)and the Serampore case (1) we think we 
should consider- the evidence as to the general status of the 
family. z 

It is to be observed that the expressions such as “common family 
property”, “ common family stock”, “family property” ‘joint family 
- (r)(roaz) L. R. 50 1. A. 1 3 37 Co L. J. 287, 

(2) (1916) L. R. 43 1. A. 151; I. L, R. 43 Calco 1031, 24 C. L. J. 207 

(3) (1915) L R. 42 L A. 192, I L. R. 42 Cale, 1179 , 22 C. L. J. 498. 
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property”," family property of a joint undivided family” occur in the 
Shivagunga case (1) and subsequent cases. Now in what sense 
an impartible estate is the “ common family property’? From the 
very nature ofan. impartible estate it cannot be the subject of joint 
ownership. Joint enjoyment with a right to partition cannot exist 
in such an estate. Apart from the right of the jumor members to 
maintenance which will be dealt with later, the junior members can 
have no present interest in the estate, they can only have a 
contingent right of succession. 

In the case of Periasamé v. Periasami (2) their Lordships refer- 
ring to the fact that Muttu who succeeded to the Pudamattoor 
estate on the death of his father Oya Taver as his eldest son, had 
brothers, observed that the “ estate must be taken to have descend- 
ed to Muttu as an ancestral estate. He would, therefore, neces- 
sarily be joint in that estate, so far as was consistent with its impar- 
tible character, with his two younger brothers, the latter taking such 
rights and interests in respect of maintenance and possible rights of 
succession as belung to the junior members of a joint Hindu family 
in the case of a Raj or other impartible estate descendible toa 
single heir. Hence there can be no doubt that the estate though 
impartible was up to the year 1829, in a sense the joint property 
of the joint family of the three brothers.” 

In Naraganti v. Venkatachalapati (3) it was held by Sir Charles 
Turner C. J. and Muttusami Ayyar, J. that an impartible paleiyam 
governed by the rule of primogeniture, though possessed exclusi- 
vely by one member of the family, is the joint property of the family, 
and in the event of a death passes by survivorship. 

The learned Judges referred to the interests of the junior meme 
bers of the family as “ coparcenery interest in the estate represented 
by their enjoyment of maintenance and possibility of succession” 
and observed, "“ Where property is held in coparcenary by a joint 
Hindu family, there are ordinarily three yights vested in coparce- 
ners—the righf of joint enjoyment, the right to call for partition, and 
the right to survivorship. Where impartible property is the subject 
of such ownership, the right of joint enjoyment and the right of 
partition as the right of an undivided cOparcener are, from the 
nature of the property, incapable of existence. But there being 
nothing in the nature of the property inconsistent with the rights of 
survivorship, sit may be presumed that right remains. The right 
to call for partition altogether disappears—the right of joint enjoy- 


(O (1863) 9 M. 1 A 539. (a) (1878) Le R. 5 Ie A. 61. 
(3) (1880) 1. L. R. 4 Mad. 250. 
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ment is superseded by a right of successive enjoyment ...But where 
from the nature of the property possession is left with one coparce- 
ner, the others are not divested of co-ownership. Their necessary 
exclusion from possession imposes on the co-owner in possession two 
obligations to his co-parceners in virtue of their co-ownership the 
obligation to provide them with maintenance and the obligation to 
preserve the corpus of the estate”. ` 4 

This case was approved by the Judicial Committee in several 
cases relating to succession, but the obligation to preserve the corpus 
of the estate (and the consequent restraint on alienation) is 
dove away with by the decisions of the Judicial Committee in 
Sartaj Kuair’s case, (1) and the first Pittapur case (2). It is conten- 
ded on behalf of the plaintiffs that the right of survivorship is affec- 
ted by the said decisions and that the right to maintenance is also 
gone by reason of the decision in the second Pittapur case (3). 


It is contended by the defendant that so long as a member gets 
maintenance he is joint if he does not give up the right of survivor- 
ship ; that even if he does not get maintenance, but has not given 
up the right to it nor to survivorship, he must be held to be joint in 


the limited sense ; and that mere separation in mess and worship is 


not enough though coupled with non-receipt of maintenanc2, unless 
explained, would be very good indication, but not conclusive, of 
separation in estate because a junior member may not need main- 
tenance. 

The questions of maintenance and succession will be dealt with 
later, but having regard to the state of the authorities, we think we 
should consider the evidence whether there was separation in food, 
worship and estate. 


Custom of exclusion of females. 


Before dealing with the question of jointness, we shall consider 
a defence raised by the defendant in paragraph r of his written 
statement that “ according to the long standing family custom and 
usage of the Raj family of Jheria, no female has ever been or 
can be the heiress to the Raj estate of Jheria”. In the 4th and 
8th paragraph four instances were set out. These four instances 
are said to have occurred on the death of Rajah Indra Singh, Raja 
Jharwar Singh, Raja Pirthi Singh and Raja Jaimangal Singh 
respectively, and in each of these cases the brother or cousin 


(1) (1887-88) L, R. 15 LA. 51. 6 
(2) (1898) L. R. 26 1. A. 83; I. L. R. 22 Mad. 383. i 
(2) (1918) L. R. 45 I. A. 148 3328 C. L. J. 428. 
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(as the case may be) succeeded to the exclusion of the 
widow. | 


Now, onthe death of Raja Indra Singh, his cousin Jas- 
want killed his‘illegitimate son and got possession of the estate. 
Jaswant was succeeded by his son Mohan Singh. The latter had 
three sons Raja Jharwar, Raja Pirthi and Raja Sangram. These 
three brothers were joint in food, worship and estate, so also were 
Raja Jaimangal and his brother Durga Prasad the sons of 
Raja Rash Behari and the succession in each of these cases 
took place by survivorship according to the Mitakshara Law under 
which the widow would necessarily be excluded. There was no 
case of a Raja being a separated member in which alone the 
question of exclusion of the widow under a custom could arise, 
It appears from the judgment of the Court below that the defen- 
dant’s counsel at the time of the opening stated a new point viz. 
that the custom of female exclusion was introduced from the 
North-west (Rewa) whence the ancestors of the Rajas of Jharia are 
said to have come. There was no indication in the written 
statement of such a custom having been imported from Rewa by 
the ancestors of the Jheria Rajas and we think that the defendant 
should not have been allowed to raise such a custom when the 
plaintiffs had no opportnnity of meeting it. The defendant relied 
upon the statements of certain persons in suits relating to other 
Raj estates and passages in judgments in those suits and certain 
other matters in support of the said custom. The learned 
Subordinate Judge has fully dealt with them. We will only 
discuss the contentions raised in this Court with regard to his 
findings. It is contended (a) relying on the case of Abdul Hussein 
Khan v. Bibi Sona Dero (1) that it ought not to be assumed that 
a custom fails because certain of the instances brought forward in 
its support may be referable to other causes than the custom 
relied upon. | But the only custom set up in the pleadings was 
that of the Jheria Raj, and it is not in “certain instances” but in 
every one of the instances of the alleged female exclusion, that 
the succession took place according to the Mitakshara Law. 


(b) That the custom of female exclusion having been pleaded 
though the origin of it was not set .up, the defendant was entitled 
to rely upon the costom of Rewa, and reference is made to the 
Lachmipore Raj case(2). But the custom set up:.was that of the 


0) (1917) L. R. 45 I. A. 10 (18) 5 27 C. L. J. 240. 
(2) (1922) L. R. 50 I. A. 58 (65).: 
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Jheria, Raj, and the plaintiffs had no opportunity of meeting a 
custom of Rewa. 

(c) That the Court below should not have re lied upon a 
number of instances in estates allied tothe Jheria Raj estate but 
distinct, from it in which females have succeeded and that such 
instances cannot prove. abrogation. of the custom in the Jheria 
family. But this contention assumes that there wasa custom of 
the Jheria Raj family of which there is no evidence. Besides, 
the defendant also relied upon some instances in allied families. 

(d) That the Court below has wholly misunderstood the decision 
in Rao Kishore v, Musammat Gakenabai (1). But the passage 
from that case relied upon by the defendant viz. “such a custom 
(lineal primogeniture) may, if observed and acted upon, survive the 
primitive condition of things out of which it originally from the 
very necessity of the case sprang...” has no application to the present _ 
case, There is nothing to show that the ancestors of the Jheria . 
Rajas had any such custom at Rewa which they brought with them. 
The Court below points out that “there is no evidence worth the 
name that their remote ancestors ever exercised sovereign powers in 
Rajputana or any where else nor is there anything to show that 
they came with sovereign powers to Palgunge and subsequently 
from Palgunge | to Jheria, On the other hand, there is evidence to 
show that they were subordinate to the Raja of Panchkote. 

(e) That no evidence is neccessary beyond the fact that the 
family is a Baghela Rajput family. It is not shown, however, that 
all the Rajputs of Rewa to whatever clan they might belong, had a 
custom of female exclusion, assuming that the ancestors of Jheria 
Raja were Baghela Rajputs of Rewa. 

“The learned Subordinate Judge has pointed out that in some 
cognate families, such as Nawagarh, females do succeed. He 
has fully dealt with the evidence, and we entirely agree with him in 
his reasons and his finding that females are not excluded by any 
family custom or usage from succession to the Jheria Raj. 

“It is said in the written statement that according to the custom . 
of the Raj family, ifa Raja dies leaving more than one son, the 
eldest son gets the title of ‘* Tikait,” the second son gets the title of 
Kumar”, the third son gets the title of “ Thakur’ and the fourth 
son gets the title of “ Noonoo” and if the Tikait after becoming 
Raja has no son, the future heir gets the title of “ Kumar’. It is 
said:that the Jheria family has kept up these titles which shows that 
they have kept up the custom of Rewa, But there is nothingeto 


(1) (1919) 24 C. W. N. Sor: 
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show that, assuming their ancestors came from Rewa, they came’ 


from a family in which such titles were used. We do‘not ‘think that 
the use of such titles or the performance of “Za Pagvee” or the’ 
fact that the residence is called a gar% or that succession is govern- 
ed by lineal primogeniture is of any help to the defendant in, prov- 
ing the new case of custom set up by him. The question of titles, 
hewever, has a bearing upon another part of the case which will be, 
dealt with later, 
Evidence. 


The evidence adduced by the parties in this case is voluminous. 
The paper-books consist of 47 volumes. The trial in the Court of- 
the Subordinate Judge lasted about five months, and the hearing 
of these appeals has occupied about three months. Lost -e 

The documentary evidence consists partly of ancient. records, 
the decision of Courts in other cases and the correspondence and 
proceedings of the Court of Wards, under whose management the 
estate has from time to time passed. But the great volume of docu- 
mentary evidence consists of the accounts of the estate. These 
for many years have been kept in great detail. The entries in them- 
throw a good deal of light upon the ‘doings of the family ; and’ 
considerable reliance has been put upon them by both parties.: 
The system in use was that every payment, however small, from the 


Raj treasury was vouched for on a small slip of. paper which-was- 


known as a Chutka. Every such payment was then entered in the- 
vokar or day book and thereafter in the AAatian (ledger) and other. 
accounts, An enormous number of these chu¢kas and entries in the: 
vokars have been exhibited. a 

The oral evidence consists of the depaeidone® of witnesses. 
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examined on commission and those examined in Court. The exa- ` 


mination of witnesses examined on commission was inordinately- 


long. The plaintiff No. 1 was examined .and cross-examined”. 


at rro sittings and her evidence has taken up one volume:of the. 
paper-books.° The deposition of some other witnesses was.alsò 
very long. 

The Court below observed " At D outset I consider it neces- 
sary to state that the oral evidence on either side is not of much 
worth and cannot be relied upon unless ° corroborated by something 
more reliable. All the witnesses save and except Colonel Brown of 
Calcutta appear to me to be untruthful or biassed.. In deciding the 
case, I shall rely mainly upon documentary evidence.. I shall not 
rely apon oral evidence unless it is corroborated by documentary. 
evidence or unless under the circumstances disclosed in the particu: 
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lar matter under investigation it seems to me to be natural and: 
probable”, Learned counsels on both sides have also mainly 
relied. upon the documentary evidence before us, | 


Account Books. 


The defendant adduced evidence to show that most of the 
papers of Raja Rash Behari’s time were eaten up by white ants ér 
otherwise destroyed and that there were no other accounts of that’ 
period except.the loose sheets of papers Exhibits Fr to Fg which 
were rejected by the Court below. Plaintiff's witness Jaga Bandhu 
Roy (formerly manager) said he could not find some papers, but the 
defendant relies upon his letter, dated so far back as the 24th Jan- 
wary 1903 [Exhibit M (17)] to the Raj Mukhtear at Purulia in 
connection with a case that “ most of the zokass and old papers of 
the Raj estate have been destroyed, and if any be found I shall 
try to file it on the date fixed.” It appears, therefore, that most of 
the papers of that period are not in existence. 

As for Jaimangal’s time the accounts are in existence, but it is 
said that the details were not always stated “in the zokars, the Raja 
himself used to spend a good deal and the zokars do not show what 
he did with the money so spent. 

During Raja Durga Prasad’s time (1899 to 1916) all the accounts 
thuthas, kutcha and pucca rokars and khatians were in order and’ 
have been well preserved. But the chutkas of some earlier years 
have not been produced nor the pucca rokars and khatians. The 
plaintiffs say that they have been suppressed because they would 
show that some entries were under the heading of magan. It 
appears that Adtcha rokars were written from the chutkas, and the 

° pucca rokar from the kutcha rokars. It is contenied for the 
defendant that the pucca vokars would not contain anything not 
contained in the Awécha as it was the latter from which the former 
was written. No doubt the 2y¢cha rokar is the original—the balance- 
is struck in it every day and the manager somefimes signed 
it and sometimes the succa rokar But it appears from the evidence 
of the defendant’s witnesses that the ‘cashier and mohurir used to 
decide what items of expenses should be entered under which 
heading, and that the headings of entries were written in red ink:in 
the ucca vokars.. Our attention Was drawn to some discrepancies 
between the headings in chutkas and kutha rokars, The son-produc- 
tion of the’pucca sokars is, therefore, open to comment. It appears, 
however, that on the 23rd May 1919 the defendant producedl in 
Court pucca rokars from 1300 to 1308, kicha vokars from 1309 to 
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1325, and chutkas and counterfoils of some years (not all). On the Civit, 
28th June 1919 the defendant in his affidavit of documents 1925. 


mews 


disclosed that he had pucta rokars from 1309 to 1325 in his posses Prayag Kumāti 
? 


sion, and also that,he had 40 bags containing 50 to 60 thousand 
chuthas, On the 18th July defendant offered to give inspection to 
plaintiffs of all account books and chutkas, On the goth July plaine N. R. Chatterjea. F. 
tiffseapplied for inspection of the account books at Alipore, the 
defendant offered to give inspection at Jheria and to produce in 
Court any particular sokar wanted by the plaintiffs. The Court 
did not order production of pucca rokars generally. On the 18th 
November the plaintiffs applied for inspection of pucca vokars of 
1323 to 1325 and they were produced, The plaintiffs again applied 
for production of all jabedas and &hafians for 1326, the Court order- 
ed their production and they were, accordingly, produced. It is 
said for the plaintiffs that they could not ask for the production of 
the pucca rokars without inspection. It seems unreasonable for 
the defendant to require the plaintiff's pleader to goto Jheria to 
inspect the ucca rokar books (only one or two dozen books), but 
although their non-production is open to comment, it seems that 
the plaintiffs did not press for their production. 

In order to understand the references tothe account books 
and elsewhere, it may be pointed out (as already stated) that in the 
Jheria family the eldest son of the Raja was called the Tikait, the 
second Kumar, the third Thakur, and the fourth Babu or Noonoo. 
Accordingly, after raja Sangram’s death, Nanda Kishore was the 
Kumar, Brojo Lal was the Thakur and Churaman was the Babu or 
Noonoo, During Raja Jaimangal’s time his brother Durga Prasad 
was called the Kumar, and since that time, Nanda Kishore was 
known as Bura (old) Kumar. Among the descendants of Nanda 
Kishore and Brojo Lal, these titles were generally observed but 
not always, for instance, Siva Prosad the defendant was called 
Dhibu Noonoo even after Janaki Prasad’s death. 


Siva a Prosad, 





Onus of proof. 


It is contended for the plaintiffs that as Nanda Kishore has 
separate residence and was in separate mes$ for more that 80 years 
before suit, the onus of proving that he was joint was upon the 
defendant and certain decisions were cited in support- of the con- 
tention. We will refer to only some of them, In Bannoo v. Kashee 
Ram (1), their ‘Lordships ‘observed that in the case of an ordinary 
Hindu ,family who are living together or who have their entire 


(1) (1877) I. L. R. 3 Cale. 315. i 
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property in common, the presumption is that everything in the 
possession ofany One member of the family belongs to the common 
stock. The onus of establishing the contrary rests on him who 
alleges separate property. But this presumptiop does not arise 
where it appears that there has been a division of the family proper- 
ty, and a Separation in the family all the members of which are 
living separately. That case, however, related to partible propesty, 
and there was some sort of division of the ancestral estate, and 
all the membrs were living separately ; the person who was alleged 
to be joint with the plaintiff, was-in possession of the property osten- 
sibly as bis own at the time of his death, and the plaintiff set up 
jointness (converse to the present case). in the case of Obhoy 
Churn Ghose v. Gobind Chunder Dey (1), where the defendant 
was in exclusive possession of a property for over r2 years and the 
plaintiff sought to recover his share on the ground that the 
ancestors were joint at one time, Garth C. J. and Mitter, J. observed 
that a distant member of the family by proving that at some period, 
even 100 years before, their common ancestors were members of a 
joint family, could not throw the onus of Proving that the property 
was not joint upon the defendants. On the other hand, in the case 
of Prit Koer v, Mahadeo Prosad (2), where the plaintiff sought to 
recover property upon the ground that the Property in dispute 
belonged to her father separately, their Lordships held that as the 
plaintiff's father and his brother were at one time joint in salate the 
onus was upon the plaintiff to prove’ separation. 

Reference was made to the case of Jagun Kooer v, Rughoonundun 
Zall Shahoo (3), where it was held that separation in food and resi- 
dence raised a presumption of separation in estate. On the other 
hand, in Rewun Persad v. Mussumat Radha (4), it was held that a 
separation from commensality does not as a necessary consequence 
effect a division, or at least of the whole undivided property, 


In Mussumat Anundee, Koonwur v, Khedoo Lal (5), it was ob- 
served that “the cesser of commensality is only matérial in so far 
as it removes or qualifes the presumptions which the Hindu Law 
might otherwise raise that an acquisition made in the name of an 
individual son of the “family was made by the head of the family 
and as part of the family estate.” 

(1) (1882) I. L. R. 9 Cale. 237. ° 

(2) (1894) L. Roar I. A. 134; L L. R. 22 Cale. 85. ° 

(3) (1868) 10 W. R. 148. 

(4) (1846) 4 M. I. A. 137 (168); 7 W. R. PLC. 35. e 

(5) (1872) 14 M_I. A. 412 (422). 
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In the case of Ram Pershad Singh v. Lakhpati Koer (1), the 
High Court observed “It must be remembered that joint family 
worship is the pivot around which the life of a Hindu family turns. 
..If the conclusion on these two points viz. separation in mess and 
worship, on which we are in accord with the Subordinate Judge, 
be correct, it seems to us his view on the main question can scarcely 
be considered to be well- founded. ” On the other hand, in Pandji 
Suraj Narain v. Pandit Ikbal (2), tbeir Lordships held that a 
separation in mess and worship may be due to various causes and 
yet the family may continue to be joint in estate. It is to be ob- 
served that the decision of the Judicial Committee in Ram Pershad's 
case (1), did not proceed upon any presumption but upon evi- 
dence. 

The cases cited relate to partible properties. But even in the 


case of partible properties, as pointed by the Judicial Committee in 


Pandit Suraj Narain’s case (2), separation in mess and worship may 
be due to various causes and yet the family may continue to be joint, 


In the case of impartible estates, the junior members cannot insist 


upon joint residence and mess, and the fact, therefore, that such a 
member is residing or messing separately does not necessarily raise a 
presumption of separation though taken along with other facts it 
may doso. The question of onus of proof would depend upon 
how far the facts are admitted by each side. In the present case, 
the plaintiffs alleged in the receiver application that Nanda Kishore 
separated in 1847. They are plaintiffs in ejectment, and in 
order to show their title they have to show that there 
was a complete separation by which the estate became 
the separate property of their husband. But the fact that Nanda 
Kishore and his branch were living separately for such a long time 
would have a bearing upon the question and the plaintiffs start with 


that fact in their favour, but that must be taken along with other 


facts proved or admitted. There is evidencé on both sides to be 
considered and we, accordingly, proceed to consider the evi- 
dence. 

On behalf of the defendant, it is conteaded that the plaintiffs 
have constantly changed their case as regards separation. It is 
urged that paragraph 4 of the plaint alleged 2 separation during the 
life-time of Sangram when the Kžorposh grant was made. But all 
that it says is that among the sons of Raja Sangram, Udit was quite 


separate from his two brothers Nanda Kishore and Brojo Lal, not 


(1) (1902) I. L. R. 30 Calc. 231 3 L. R. 30 I. A. 1. 
(2) (1912) L. R. 40 1. A. 40 (46); 1. L. R. 35 All, 80 ; 17 C. L, J. 288. 
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that the separation took place in Raja Sangram's life-time. Raja 
Durga Prosad in his plaint in the suit against Nanda Kishore and 
Kunja Behari (for resumption of Khorfosh mouzahs) apparently 
was under the impression: that the Korosh grant was made by 
Sangram to Brojo Lal. But the Khorfosh was granted in 1847 
more than 7o years ago, and if Raja Durga Prosad was under a 
mistaken impression on the point, it is not to be wondered that” the 
plaintiffs who could not have any personal knowledge (the eldest 
Rani being aged 38 was not even born then) were under the same 
impression. The defendant in paragraph 11 of his written statement 
filed-on the 23rd May 1919 pointed out that the Khor posk grants 
were made by Raja Udit. In the application for appointment of 
a receiver dated the 11th September rgrg the plaintiffs stated that 
from the traditions of the family and from such records as have been 
collected and examined by their legal advisers it appeared that 
Nanda Kishore obtained a Khorfosk grant from Udit and became 
“absolutely severed and separate” from the Raja in food, worship 
and estate. 4 

Then it is contended that the plaintiffs’ case was that the sepa- 
ration of Nanda Kishore took place in 1847 and that of Brojo Lal 
in 1857, but that after the defendants’s counsel had finished his 
arguments in the Court below, the plaintiffs? counsel for the first 
time suggested that it took place between 1847 and 1893, and the 
defendant, therefore, had no opportunity of meeting such a case, and 
that the same case is made in the 7th ground of appeal to this 
Court. 

The plaintiffs, however, by their petition dated the 29th Septem- 
ber, 1921 asserted that their counsel had been throughout consistent 
as to the statement of the plaintiffs’ case onthe point of separation, 

It is to be observed that the defendant in paragraph 7 of. his 
written statement submitted that plaintiffs have always been aware 
that Nanda Kishore and his descendants had or have never been 
separate in estate, food or worship from Raja Udit’ and his descen-. 
dants. ; 

There was no written document of the alleged separation in this 
case, and it is difficult therefore to fix the exact time. A disruption 
is alleged to have taken place with Nanda Kishore in 1847, it went 
on for a long time—and it is ‘certainly open to the plaintiffs to refer 
to the documents, statements and conduct subseqifeut to 1847 to 
support the case of separation in 1847. 

The third issue was “were Brojo Lal and Nanda Kishére joint 
with Udit and were they dependent members of the Jheria Raj 
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family during the life-time of the said Udit Narain and the succes- 
sive Rajas as alleged in the written statement.” The iSsue was very 


wide, and the trial Court also decided the question whether 


Nanda Kishore was separate from Udit and his successors. In any 
case the documents upon which the plaintiffs relied to prove sepa- 
ration were filed, and the plaintiffs’ witnesses were examined before 
thé defendant was called upon to meet any case. So the defendant 
knew what he had to prove before he began to adduce evidence, and 
we do not think that the defendant has been prejudiced in any 
way. 
Residence, Mess and Maintenance. 


We now proceed to consider the evidence. 


The original residence of the Jheria Rajas was ata place which ° 


is referred to as Puranagarh and is about a quarter of a mile from 
the present Rajbati. This Rajbati appears to have been built by 
Raja Sangram who lived there with his Ranis and children. Raja 
Pirthi Singh’s widow and some other ladies of the family used to 
live at Puranagarh. 

Raja Sangram died on ‘the 23rd October 1836 leaving four 
widows and four sons :— 

Rani Kadam Kumari (childless), ‘ 
Rani Magan Kumari son:‘Churaman (Nunumani) aged 2 
` years. 4 

Rani Gobinda Kumari-2 sons: Udit Narain aged 9 years and 
Brojo Lal (Thakurmani) aged 2 years. 


Rani Tara Kumari-son: Nanda Kishore eon) aged 234 


years. 


It appears that Raja Sangram had by a wastatnama appointed’ 


Rani Kadam Kumari and Rani Gobinda Kumari trustees and 


managers of the estate and the management of the estate accordingly 


was left by the authorities in the hands of Rani Kadam Kumari 


and Rani Gobinda-Kumari. On the 29th July 1837 they submitted ` 
e 
a petition (Exhibit 29) to the authorities stating that they had been’ 


managing the estate and maintaining the minor Raja, the Kuars, 


and their co-wives, as also the other members of the family pursuant 


to the directions of their husband, that as desired by their husband 


they were living in harmony in the same garh in the same place 


and in the same mess, that the ¿servånts of the estate whom Raja 
Sangram had‘dismissed (and whose jaigirs had been resumed by 
him) pressed the Ranis for their reinstatement and, being unsuc- 
cessful, gave evil advice to Rani Magan Kamari and Rani Tara 
Kumari that they should get the estate partitioned, and took the 
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not come owing to the advice of these wicked men and they prayed 
N. R. Chatterjea,F. that these men might be kept under check, so that no slur might 
attach to the family, and that the said Ranis “ might come ‘and 
live in commensality with us as before in the same gar% as directed 
Ly our late husband or that they may live on getting main- 
tenance allowance in cash or that they do abide by the order 
that may be passed by your Honour’. [The word “Separately” 
(live separately) which appears in the printed paper-book is 
eis not in the original]. The defendant contends that what Rani 
Kadam Kumari and Rani Gobinda Kumari wanted was that Ranis 
Tara Kumari and Mazan Kumari should come back to the garh 
and either live in the same mess or take a cash allowance i. é. in 
either case living in the same gark. On the other hand, it is 
contended by the plaintiffs that it is not stated that they should 
live in the same ghar and the direction of the husband referred to in 
the earlier portion of the petition being that they should reside in 
the same garh, same mess and in unity, the Ranis’ coming back to 
live in the gar% on taking an allowance would not be a compli- 
ance with such directions, as there would not be the same messing 
and unison, | 

The passage is capable of either construction, but it is not of 
much importance, because even if the defendant’s construction is 
the correct one, and even if the petition was not communicated by 
the authorities to Ranis Tara Kumari and Magan Kumari as don- 
tended by him, it did not affect the position. The Ranis were 
taken by dismissed and wicked Amlas to Pirthi Singh’s widow’s 
quarters at Puranaghar, the petitioners went several times to bring 
them back, they would not Jisten to their advice, and accepted and 
acted upon the evil advice of the Amlas and the fact remains that 
they did not come back in spite of the repeated requests of ihe 
petitioners, 

It is said on behalf of the defendant that the Ranis of Raja 
Sangram had different mahdls and that even during his life time, 
Tara Kumari and Magan Kumari with their children used to live at 
Puranagarh, while Rani Gobinda Kumari and her ehildren and 
Rani Kadam Kumari lived with him at the new Rajbati, and that 
Ranis Tara Kumari and Magan Kumari came to the Rajbati during 
the Raja’s last illness and went back to Puranaghar after his death. 


Vou. XLII.) HIGH COURT, 


There is, however, no evidence of this. It is true Nanda Kishore 
in his evidence in a suit in November 1897 stated “since the life- 
time of my father his three Ranis lived in separate mahals and 
messed separately, The children of each Rani lived in her mahal 
and messed with her. After the death of my father the Ranis with 
their children continued to live in their respective mahals as before, 
when after the death of my father the estate was taken charge of by 
the Court of Wards”, But Nanda Kishore was two and a half 
years old at his father’s death, the statement therefore is only 
hearsay, On the other hand, the petition (referred to above) exhi- 
bit 29 shows that they were all living at the Rajbati in the same 
mess, at any rate for sometime after the death of the Raja. How- 


ever that may be, since they left the Rajbati in 1837 Rani Tara, 


Kumari with her son Nanda Kishore and Rani Magan Kumari with 
her son Churaman lived at Puranaghar. Rani Gooinda Kumari died 
leaving Rani Kadam Kumari the sole guardian of the minor Raja 
Udit and the estate was taken charge of by the Court of Wards 
in November 1837. 

On the asth June 1842 Tara Kumari by a petition Exhibit 3 
complained of serious inconvenience for want of ghar &c. in the 
“garh Haveli” and stated that Rani Kadam Kumari and certain other 
persons “ were all after killing” her and her son Nanda Kishore, 
and prayed that orders might be passed for payment of Rs. 375 
for constructing new ghars for the residence of herself and her son. 
This was objected to by Rani Kadam Kumari who stated (see 
petition Ex. J2) “ there is the custom prevailing in our family as 
well as among other zemindars that Raja hasa garh where the 
Raja’s family and cousins and other relations live and that no one 
except the Raja can have one. If any brother or Rani becomes 
separate he or she builds a house in a different place at his or her 
own expense, the Raja has not to bear any expense in that connec- 
tian, Now without making any enquiry about the custom or prac- 
tice in vogue the Saheb has at once passed an order for building a 
new garh out of the amount in deposit, this would cause heavy 
loss to the minor ; and allthe other members of the family such 
as Rani Hira Kumari and others would have to be paid in the 
same way.” The petition of Tara Kumari did not refer to the 
erection of a new gark as erroneously supposed by Rani Kadam 
Kunmri but the construction of new ghars (houses). However 
that may be, the plaintiffs relied upon these statements as contain- 
ing anaassertion on the part of Rani Kadam Kumari that Tara 
Kumari was separate. It is contended for them that what Kadam 
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1925. rate and wanted to build a new- gark, she must do so at heriown 

Prayag Kumari expense and was not entitled to any thing from the Raj. Ona the 


R other hand, it is contended on behalf of the defendant that it shows 
just the opposite viz. that itis only a separated member who can 
N. R. pic Nia F- bave anew ghar which must be built by her at her own expense, 
f and. Tara Kumari not being a separated member was not entitled to 
costs of a new gazh and if she.were allowed, other members of the 
family such as Rani Hira Kumari and others would have to be paid 

in the same way. ; 

Here, again, the construction is a doubtful one. If Kadam 
Kumari meant to say that Tara Kumari was entirely separate 

„and therefore not entitled to the costs, there would be 
no necessity for referring to the fact that Rani Hira Kumari 
and other members of the family would have to be paid in 
the same way. It would have been sufficient to say that as 
aseparated member she was not entitled to any costs. On the 
other hand, it may be said that as Tara Kumari was residing 
separately from the Raja’s gark and as she was going to build a new 
garh (as erroneously supposed by Kadam Kumari) she was not entitl- 
ed to the costs thereof, and that she must build such gark at her 
own expense, But Rani Hira Kumari was also living away from 
the Rajbati at the Puranaghar and she is referred to asa member 
of the family. Then again it appears from Exhibit Ja that an;ear- 
lier application was made by Tara Kumari for repairs of the ghars 
and Kadam Kumari’s objection thereto seems to have been made 
only upon the ground that no repairs were necessaty. 

A sum of Rs. 150 was sanctioned for repairs of the garks upon 
the petition (Exhibit 3), As stated above, the petition of Tara 
Kumari did not refer to the construction of a new gark but 
the construction of new gars (houses). It is true that she wanted 
the costs of building all sorts of houses, dattkkana atchala etc, 
not repairs to the old houses and that probably leds Rani Kadam 
Kumari to think that she wanted to build a new ghar, But if) the 
old houses had fallen down or had become unfit for habitation, - 
she would be entitled to have new houses constructed because 
the Raj was bound to provide a residence for her and her son, 

Tara Kumari wanted to build gkarvs presumably in puranagark. 
If so, it was not a different place i.e. not unconnected with the Raj, 
‘as puranagarh belonged to the Raj and was formerly the residence 
of the Rajas. 

Having regard to all these circumstances, we are unable to hold 
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that there was a clear assertion in Ex. J2 -of Tara Kumari’s com- Civiu. 
plete separation. Tara Kumari in her petition ereferred ghar 1925. 
Haveli but that we think meant her own Haveli or quarters in BO. 

i ` EE Prayag Kumari 
Puranagarh. She complained of bitter feeling and stated that , 


Rani Kadam Kumari and others were after killing her and her son Siva Prosad; 


Nanda Kishore, The defendant contended that there was” really; N. R. Chatterjea, 9. 
ng, bitterness of feeling between Tara Kumari and Rani Kadam — 
Kumari as the former was drawing her allowance through the latter, 
that in her petition of objection Kadam Kumari did not show any 
bitterness of feeling and only accused Tara Kumari’s Amlas Uma 
Chatterjee and others of misappropriation, and that the story of 
bitterness of feeling was introduced by the amlas of Tara Kumari 
in order to obtain money from the Court of Wards. We think | 
however, that although Kadam Kumari’s allegations were directed 
principally against the Amlas of Tara Kumari, she was acting upon 
the advice of the Amlas, that such a serious charge could not have 
been put forward in a petition presented to the Court of Wards by 
the Amlas without the knowledge of Tara Kumari, and that there 
must have been bitterness of feeling though it may have been 
exaggerated. It is true Tara Kumari was drawing her maintenance 
allowance through Rani Kadam Kumari but they were coewives and 
there must have been some bitterness between them at the time. 
In 1843 Magan Kumari also applied for Rs. 70 as expznses for the 
repair of her haveli; Kadam Kumari on being asked about the 
actual expense stated that the Ranis on the pretext of repairing their 
havelis instead of spending anything on the repair of the houses 
had been meeting other expenses with the money—that Rani Tara 
Kumari bad taken Rs. 150 and Rani Hira Kumari Rs. 95 and spent 
Re, roor 12 for repairs of the gkars and misspent the remainder. 
She stated that Rs. 55 or 56 would suffice for the repair of her 
haveli, The tehsilday thereupon was directed to report on the 
probable cost of building and repairing the kaweli of the Rani 
and he reported that Rs. 63 would be required, enclosing an esti- 
mate of the costs. 

In 1845 again, Tara Kumari applied for obtaining money for 
repair of “my own gark” and furnished *an estimate (Rs. 172). 
The Daroga was directed to submit a report, and he submitted an 
estimate that Rs. ror-8-0 would be zequired for repairs and cons- 
tructing some gars. This expenditure was, accordingly, sanction- 
ed by the Court of Wards. 

From 1845 up to 1863 no application for such costs was made 
by her or by Nanda Kishore, Op.the 23rd February 1864 Nanda 
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Civit. Kishore applied to the Court of Wards for Rs. 500 for constructing 
ipak: and repairing® his residence. It was stated that his residence i. e., 
Prayag Kumari garh being very gold, all the houses, walls ete: had become dilapi- 
v. dated. and this was a source of great humiliation.to him, that it 


Siva Prosad, would cost Rs. 2000 or 3000 ifall 7 or 8 houses etc. were to be 


N. R. Chatterjea, ¥ constructed, and even if some were constructed hnd others repaired 
= it would cost not less than Rs. soo and that it was with great 
difficulty that he:was making both ends meet with his maintenance 
allowance, (He also referred to the marriage of his daughter 
which was to take place which will be dealt with later), The 
application was rejected on the ground that he was not entitled to 
get the cost of repairs. Nanda Kishore appealed to the Commis- 
e sioner (on the 23rd February 1864) on the same grounds as stated 
in his application to the Deputy Commissioner and wound up his 
petition thus :—‘ With the maintenance allowance I have been 
receiving from the Sarkar it is difficult to maintain myself. I have 
a separate garh of my own and I have all along received the costs 
of repairs thereof’. There is nothing to show what order 
was passed on the appeal. 

It is contended by the plaintiffs that the cost of repairs was 
disallowed because Nanda Kishore lived separately in a separate 
garh and by the defendant that the Deputy Commissioner being 
newly appointed to the post did not koow the custom. However 
that may be, the reasons for the rejection are not stated. Nanda 
Kishore’s mother had received the cost of repairs during the mino- 
rity of Udit and Magan Kumari who was also residing at Purana- 
garh received such costs in 1843 It is also the plaintiffs’ 
contention that they were enti#led to maintenance which included 
residence and consequently repairs ‘als >. 

As stated above, it does not appear that Tara Kumari or Nanda 
Kishore applied for or obtained such costs of repairs between 1845 
and 1864, but it may bethat the houses did not require repairs 
during that period. The petition of Rani Nil Kumari dated the 
23rd December 1857 asking for Rs. 1902 for repairs (Exhibit J12) 
shows that the Rajas’ own gark was in such a condition that it 
certainly did require repairs, It was stated that the Rajas’ gar% 
bad not been thatched and repaired and serious loss was being 
sustained. e 

e Of the period of Raja Rash Behari as already stated, only a 
few loose sheets of papers have been put in. The account books 
of Raja Jaimangal’s time do not show that Nanda Kishore got 
costsiof repairs from the Raj. In the list of repairs to the Jhe- 
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ria minors gark and bungalows during Raja Jaimangal’s minority 
which gives details of the houses of the minor, there i$ no mention 
of Nanda Kishore’s houses. But in Raja Durga Prasad’s time 
there are a large number of entries showing that he regularly got 
such costs, and some entries show that he received money from the 
Raj for payment of the chowkidari-tar. During Raja Durga, 
Prasad’s time Nanda Kishore’s dwelling house in Puranagarh 
along with some other properties were attached in execution 
of a decree by one Fakir Mahomed Sadagar in rgro. A claim 
was preferred on behalf of Raja Durga Prasad on the ground 
that it was his ancestral dwelling house for many generations, 
-that Nanda Kishore had no interest in it and that it had 


been in his (Durga Prasad’s) 2%as possession for along time. ° 


The last statement viz. that it was in his “ %%as possession” was 
not correct. The defendant says it was correct as Nanda Kishore 
was a mere licensee. However that may be, there was an 
assertion by Raja Durga Prasad that it was ancestral property. 
The decree-holder gave up the dwelling house and it was accord- 
ingly released from attachment. It appears that the claim was 
preferred by Raja Durga Prasad’s Am-muktear during his absence 
from Jheria, but there is no reason to suppose that he did so with- 
out the authority or knowledge of the Raja. 

In the petition of Rani Nil Kumari referred to above she 
stated that “ Magan Kumari received some money last year for 
repair of her own gah, She is living ina separate ghar’ and the 
Tehsildar’s report shows that she had a -complete house, not one or 
‘two rooms in Puranagarh. Waving regard to this statement, and to 
similar expressions in Nanda Kishore’s petition there can be no 
doubt that Tara Kumari (and Nanda Kishore) and Magan Kumari 
had separate residences ie. separate from the Rajbati. But the 
expression “her own garh”,or “her separate gark” in connection with 
Magan Kumari shows in what sense it wase used. It is not the case 
of either party, nor is there any evidence, that there were any 
garh other than the Raja’s gark and Puvranagarh, or that Magan 
had any gark of her own. It seems that the quarters in which 
each branch lived was called his or her gark, and the quarters of 
each being separate from one another was ‘called his or her “ own 
“gark” or “separate gark?” Magan Kumari’s Haveli (quarters) was, 
accordingly, referred to as her separate gar% and so was Nanda 
Kishore’s, Then again Puranagarh itself belonged to the Raj, and 
the fact that Tara Kumari (and subsequently Nanda Kishore) and 
Magan Kumari asked for expenses for repairing houses and some- 
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times got it, shows that Puranagarh was considéred” to be’ Raj 
property. The plaintiffs’ contention is that they got costs of 
repairs not because they were joint, but because by custom they 
were entitled to maintenance which included residence and as such 
could claim costs of repairs also. The effect of such custom will 
be dealt with later, ` 

It appears from a Robakari dated the roth January 1839 thatit 
order to pay the maintenance allowance of the members of the 
family of the minor Raja, notices had been issued upon them to 
state whether they would take their respective allowance from the 
Court of Wards or through the guardian Kadam Kumari. Magan 
Kumari applied to get the arrears from the death of Raja Sangram 
at the rate of Rs. 365 per month direct from the Court of Wards. 
Tara Kumari applied to get the maintenance ‘of -h<rself and her 
son (Nanda Kishore) through the guardian Rani Kadam Kumari’ 
from the date of the attachment (Court of Wards taking charge of 
the estate), Hira Kumari (widow of Pirthi Singh) applied to get 
maintenance at the rate of Rs, 182-8 for the said period: and Rani 
Kadam Kumari asked for Rs. 2000 as the maintenance of herself 
and the minor Raja Udit. The Court of Wards held that an 
allowance-could be granted only from the date’ of attachment, and’ 
not from the death of Raja Sangram, ordered Rs. 425 ‘to be paid to 
Magan Kumari (for herself and her son) and directed that Perwana 
be issued to Kadam Kumari to pay Rs. 425 to Tara Kumari ang 
her son for the said period, Rs. 2t2-8 to Hira Kumari, and to send 
another receipt for Rs. 3175 for the maintenance allowance of 
herself and the minor Raja including Rs. 200 for Dashara Puja. 

The Robakari further shows that the Agent to the Governor- 
General had ordered a payment of Rs. 500 for clothes to the 
four sons and three widows of Raja Sangram and it was pointed 
out that there were other members of the family viz, Rani Jhala 
Kumari, Rani Chatura Kumari and her daughter and Rani Hira 
Kumari, and that the sum of Rs, 500 should go to all the members 
“ie. the said 11 heads,” Bit as the point was not clear, the Assis-’ 
tant Agent wanted further information. Rani Kadam Kumari by 
her petition dated the 23rd January 183: objected’ to the equal 
distribution of the allowance for clothes. She stated that raiment 
was being given to the ladies according to the practice of the family 
and had been offered to Rani Magan Kumari, but she had refused ` 
it and she had claimed 2-7ths of the money, one-seventh for her- 
herself and one-seventh for her infant son, that she could ‘not get 
a share equal to that of the Raja as regards allowance and raiment 
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etc, that the Ranis and the Raja’s brothers were merely entitled to 
Khorposh (food and raiment) and cannot get an equal share in 
anything. | 

The Agent, however, ordered that the sum of Rs. 500 for 
clothing should be distributed among the minor sons and” the 
ladies of the family in equal shares, that there should be no differen- 
tiation in the price of clothes and that the amount due to the 
minor’s shares should be paid to the mother. 


It is contended for the defendant that the fact that Tara Kumari 
elected to take the maintenance allowance (for herself and her son 
Nanda Kishore) through Rani Kadam Kumari though living in a 
separate house shows subservience to the head of the family and 
indicates that there was no separation ; and that the fact of equal 
distribution of clothes among the members of the family shows 
that they were treated as one family. 

Udit attained majority on the 28th April 1847 and took over 
management of the estate from the Court of Wards. He grant- 
ed mouzahs Tisra and Golakdihi and one half of mouzah Parash- 
benia as Khorposk to Nanda Kishore by a Sanad on the 31st October 
1847. The other half of the mouza Parashbenia and r2 annas share 
of mouza Dheya were granted as Khorposh to Thakur Brojo Lal. 

A son Rash Behari was born to Raja Udit in November 
1847 and Raja Udit died on the aoth May 1850 leaving this son 
and his widow Rani Nil Kumari. 

The Court of Wards took over charge of the estate in 1850 and 
framed a scheme of management. The assets of the estate were 
shown as Rs,17977 and expenses as Rs. 10392 out of which Rs, 6573 
was for khorposhdars. Under the heading ‘Annual Masakara the 
allowance fixed for each was mentioned and Rs. 2190 was fixed 
for the domestic expenses of the minor and his mother and Rs. 500 
for their clothes. A sum of Rs. 400. was fixed for the monthly 
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allowance and clothing of Nanda Kishore, ehis two wives and his : 


mother Rani Tara Kumari. Similar amounts were allotted for 
Thakur Brojo Lal and Noonoo Churaman (and their families) and 
smaller sums for Rani Jhala Kumari, Rani Hiya Kumari and other 
ladies. Asumof Rs. 365 was allotted for the expenses of the 
daily worship of Lakhi Janardan Thakur and other religious expen- 
ses, Rs. 100 for celebration of Rash Jatra, Rs. 200 for that of 
Dasahara, Rs. 60 for Rath Jatra. The scheme was sanctioned by 
the Agent to the Governor-General on the 26th July 1850. 

On tHe 13th September, 1850, Rani Tara Kumari submitted a 
a petition tothe Court of Wards in which she objected to the 
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amount fixed as the allowance to herself and her son and stated 
that during the“minority of Raja Udit an allowance of Rs. 456 a 
year was fixed for them, that Raja Udit on attaining majority had 
granted 2314 mouzas (Tisra and others), Rs. 600 in cash and 
clothes worth Rs. 200 or Rs. 300 every year, that as these even 
proved insufficient he “ would separately pay” the expenses of 
marriages and religious festivals when these occurred, that Nanda 
Kishore had come of age and had two wives living, that Raja Udit, 
who knew all this, granted in mouzahs and in cash Rs. goo per 
annum, aod she prayed that the allowance might be fixed at 
Rs. 900. ~ 

It is contended on behalf of the defendant that the translation 
§ would separately pay” is not correct, the words in the original 
being Kharcha alahida diten and that it means “in addition to” 
or “over and above” the maintenance allowance he met the 
expenses of marriage and religious festivals. The defendant's 
contention may be accepted though we think that the words as trans- 
lated also convey the same idea. It is not clear whether |the 
Raja used to meet the expenses by disbursing the money himself or 
paid money to Nanda Kishore. 

The Assistant Agent on the 13th February, 1852 recommended 
that besides the sum of Rs. 400 an additional sum of Rs. 180 
should be paid annually as maintenance for the two wives of Nanda 
Kishore at the rate of 8 as per diem. 

Churaman died in March 1851 and Rani Nil Kumari scold to 
the Court of Wards for sanction for the expenses of his Svadh. 
Rs. 500 was sanctioned. On Churaman’s death the maintenance 
of Magan Kumari was fixed at Rs, 275. Magan Kumari objected to 
this. She pointed out that Rs. 400 had been fixed for the main- 
tenance of herself and herson Churaman, that in addition to the 
allowance of Rs. 400 and Rs. 56-4-0 for clothing and expenses for 
repairs of her house which she received during the minority of 
Udit, she and her minor son used to take their meals at the Raj- 
bati, that Udit after attaining majority kept the allowance: of 
Rs. 400 intact, and granted lands for Khorfosk in lieu of the cash 
allowance, used to maintain her and her son in the family and she 
had only to pay the wages°of servants, that on Udit’s death the 
Court of Wards fixed the allowdnce at Rs. 400, that subsequently, 
Churaman having died, it was proposed to give her only onethalf 
of the allowance, and that it would be difficult for her to manage with 
that sum, as the estate having come under the Court of Warfls she 
was not given meals from the Raj family and she prayed that she 
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might be granted an allowance of Rs. 400. The Assistant Agent 
recommended an allowance of Rs. 275 for her. Thé statement of 
Magan Kumari that she and her son used to get meals from the 
Rajbati probably meant that sidha used to be sent for them 
from the Rajbati. ` 

Rani Nil Kumari objected to the allowance of 8 annas per diem 
te the two wives of Nanda Kishore on the ground that “ there was 
no custom of granting any separate maintenance in case one 
marries more wives than one according to one’s pleasure”, that 
Magan Kumari should not get more than 8 As. per diem and also on 
the ground that on the death of the Raja, they had become one 
degree removed. 

The agent, however, accepted the Assistant Agent’s recommen- 
dation and passed orders accordingly. 

Brojo Lal. 

So far as Brojo Lal is concerned, he was the full brother of Raja 
Udit, and Gobinda Kumari appears to have lived with her two sons 
Udit and Brojo Lal in the Rajbati,after Sangram’s death. It was only 
Tara Kumari and Magan Kumari who went to reside at Puranagarh. 
Mr. Hamilton’s Robakari (Ex. K dated the rgth January, 1839) does 
not mention any maintenance separately for Brojo Lal, and it does 
not appear that his maintenance was drawn separtely from Udit. After 
Raja Udit attained majority he granted Khorposh mouzas to Brojo 
Lal, but, as appears from a petition of Brojo Lal dated the roth 
February, 1859, he continued to live in the same mess with Rani 
Nil Kumari even after Udit’s death up to 1857. In that petition 
he stated that Raja Udit used to maintain him with great kindness 
and affection and this would cost Rs. roo per month for his food, 
clothing and wages of servants, that after his death his Rani Nil 
Kumari living jointly with him in the same mess was bringing him up 
as it should be, but that “of late about two years ago she made me 
separate and did not even give any maintenance allowances,” that 
he was in great difficulty as he had not been given a maintenance 
allowance, and having regard to the habits he had acquired, Rs. 720 
per annum should be fixed for his maintenance, The facts that Brojo 
Lal had been in the same mess with her and that she had separated 
him were not denied by Nil Kumari in” her petition dated the 215t 
April 1859. There is no doubt, therefore, that Brojo was separated 
in mess about two years before 1859. 

So far as his residence was concerned, his quarters were in the 
Raja’? gark, on the south western corner of the Rajbati with a wall 
between, The Court below has found and the defendant contends 


321 


Civit. 


1925. 
wed 
Prayag Kumari 
v. 
Siva Prosad. 
N. R. Chatterjea, Fe 


322 


, CiwvIL. 
_ 1925. 
anew 


Prayag Kumari 


D 
Siva Prosad, 


N, Re Chatterjea. 9. 


TAE CALCUTTA LAW JOURNAL. [Vol. XLII, 


that Brojo Lal used to live in the same house as the Raja, This 
is based upoħ a petition of Rani Nil Kumari dated 18th July 1859 
in which she stated that Brojo Lal was staying ata “place within 
my gark? and also upon .a passage in a Robokari dated the rath 
May, 1857 where it is stated that Brojo Lal was living in the “ij 
Gark”. Brojo Lal’s quarters were within the Raja’s gaz but the 
evidence shows that he lived in a different house, separated: from 
the Rajbati by a wall. In the litigation between Rani Nil Kumari 
and Brojo Lal notice was served by affixing it on his Suddar gate, 
The evidence of the defendant's witnesses shows that the house of 
Brojo Lal and after his death his son Kunjo Behari was separate from 
the Rajbati, Rani Chatura Kumari says that Thakur Hare Krishna 
Lal (son-in-law of Brojo Lal) stops at his own father-in-law’s house 
and also with the Rajmata when he comes to Jheria, Kirti Bakshi 
says that he saw Kunjo Behari’s dwelling house—he had thatched 
huts in his dwelling house—which was in the south western portion 
of the Rajbati and that herve was a compound wall around his garh ; 
Mukteswar says that Pran Krishna’s thatched huts were on the west 
of the present Thakur Mahal. Behari Lal Singh says that there 
were 6 or 7 huts—in which Kunjo lived, there was a court-yard in 
the middle, and there was a partition wall. 


Plaintiff's witness Thakur Hare Krishna was asked in cross- 
examination by the defendant whether the houses of Kunjo' were 
surrounded by mud walls and he answered in the affirmative angu 
he denied that it was called Thakur Mahal. 

The defendant’s witness Behari says that the partition wall was 
between the gavs of Kunja and the Noonoo of Karangarh but no 
other witness says so. 

In the list of of repairs to the Jheria minor's gark for the year 
18g0 (during the time of Raja Jaimangal) Exhibit 33 (b) which 
gives the details of houses of the Raj gark, and bungalows, there 
is no mention of Brojo Lal’s houses but Exhibit F contains entries 
showing expenses in connection with “thatching the room of 
Thakur Moni inside the mahal.” It is unnecessary to refer to 
the plaintiffs’ evidence „that Brojo Lal had a separate house as the 
defendant’s evidence referred to above shows that he had a separate 
house of his own, though there was means of communication with the 
Rajbati which was just to its east as appears from the evidence of 
plaintiffs’ witness Lakhan. Chandra Roy. The plaintiffs’ witnesses 
Hare Krishna Lal, Lakhan Chandra and Hardyal Singh say: that 
Kunjo Behari had a Zulshi~inda and Siraghar. There “was a 
Tulshipinda, but we are not satisfied that there was any Siraghar, 
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During the time of Raja Durga Prasad, however, the huts were 
demolished in 1909 anda tworstoried building was erected by the 
Raja which was called the “Thakur Mahal” (See plaint in a suit 
by Abdul Rahaman against ‘the Raja dated the 2sth May ror4 and 
the Raja’s written statement). . 


It appears from Mr. Oake’s letters, dated the goth May, 1850 
that Raja Udit had appointed Rani Nil Kumari and Brojo Lal as 
trustees and managers of his estate and as stated above they lived 
in the same mess till some time in 1857. Then there was serious 
misunderstanding between them after the Rani brought her father 
Kanai Lal and associated him with Brojo Lal in the management 
of the affairs of the minor Rash Behari. 


Brojo Lal by a petition dated the 19th July 1839 complained of 
Kanai Lal and the Rani’s Dewan Baidya Nath Patnaik having made 
unauthorised settlement of Nayabadi lands and misappropriated the 
rents thereof, and made serious charges against Kanai Lal of mis- 
appropriation of large sums of money left by Raja Udit and various 
other charges. The petition was ‘rejected, but the Rani, anticipa- 
ting that Brojo Lal would move the Commissioner, by her petit- 
tion dated the 18th July 1859 complained that Brojo Lal had 
attempted to take her life and cause waste to the property of her 
minor son, and she, therefore, had brought her father Kanai Lal for 
her safety, and that Brojo Lal with the object of driving out her 
father had submitted a petition making false allegations, which 
having been rejected, he had gone to Ranchi (to the Commis 
ssioner) to make various malicious allegations against her, that 
Brojo Lal had induced Raja Udit to grant a maintenance allowance 
of Rs. 400 which was excessive. She further stated that Brojo Lal 
was “staying at a place within the gaz% and the heart of the Thakur 
is such that he might take my life if he gets an opportunity” and 
prayed that he might be directed to go out of the gark and reside 
at a distance, #‘otherwise there is chance of my being suddenly put 
to death.” The Assistant Commissioner held that the matter 
should not be enquired into without taking a statement from the 
petitioner (Brojo Lal), but the latter refused to depose, though 
opportunity was given to him to do so. « 

It is suggested by the plaintiffs that he did not venture to 
depose as the charges brought by him were frivolous and were made 
out of hostility, while the defendant suggests that probably Kanai 
Lal Mad made up matters with Brojo Lal rather than face such 
serious and definite charges. However that may be, the matter 


323 


Civi. 


1925. 
~w 
Prayag Kumari 
2. 

Siva Prosad. 


N R. Chatterjea, Fo 


324 


Civin, 


1925. 


een 


Prayag Kumari 


Siva "Prosad. 


N R Chatterjea, F. 


THE CALCUTTA LAW JOURNAL, [Vor. XLIL. 


appears to have been dropped and Brojo Lal died shorly after in 
1860. . 

We have referred to the petition of Brojo Lal, dated the rgth 
February, 1859 for increase of his” maintenance to Rs, 720 in 
which he complained that the Rani had made him separate and did 
not even give maintenance allowance. He also made an application 
for gettiog his maintenance separately and Rani Nil Kumari was asked 
to report as to the amount of maintenance and how much was left 
unpaid. The Rani stated that Rs. 400 had been fixed for his 
allowance, that Brojo Lal having declared since a year before ‘'that 
he would receive his own allowance separately,” she did not 
include the sum in her petition or get it. 5 

It appears that Brojo himself asked that he should receive 
his maintenance separately and the Rani made the same reguest 
as appears from her petitions dated the 22nd April and 28th April 
1857, so that the separation in mess was.the act of both the parties. 
The plaintiffs contended that the fact that Brojo Lal received main- 
tenance after separation shows that separated members used to 
receive maintenance, but that is begging the whole question, The 
question is whether a member separate in mess but in receipt of 
maintenance is a separated member. This question will be dis- 
cussed later. 


There were several cases between Brojo Lal and Rani Nil 
Kumari over the paddy of Khamar lands and settlement of some 
lands of 4 annas of mouza Dheya. Itis unnecessary to go into 
the details. The lands were ordered to be retained in the posses- 
sion of Brojo Lal until the rights of the parties were decided by 
the civil Court. 

It is suggested by the defendant that there was no bitterness 
of feeling between Brojo Lal and the Rani, that he spoke of the kind- 
ness shown by the Rani who had brought him up, and that his 
complaints were really directed against her father Kanai Lal and 
Dewan Baidya Nath and that although the Rani had said much 
against Brojo Lal, it was they who had caused her so to do. 

But having regard to,the statements made in the various peti- 
tions of the Rani against Brojo Lal and the litigation between 
them, we are unable to hold that there was no ill feeling, We 
think that from some time in’1857 the joint messing with Brojo 
Lal ceased, and that there was ill feeling and litigation between 
the parties, though it might have been made up just pair his 
death which took place in October 1860. 

Afier Brojo Lal’s death in 1860 up ‘to 1888, there is nothing to 
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show that his son Kunjo became joint in mess again. But relianée Civit 

is placed by the defendant upon the report of the Depity Commis- 1925. 
sioner to the Commissioner dated the r4th September 1888, imme- . Piyar Koai 
diately after the Gourt of Wards took up the management of the v 


estate on the death of Raja Rash Behari. Paragraph 10 of, the Siva Prosad. 


letter gives a list of persons whom the widow of Rash Behari had N. R. Chatterj a, F. 
to feed in the same mess with her from the late proprietor’s time. > iy 
Among others there is the mention of the “late proprietors 
cousin” and it is said that he was Kunjo. 
In the concluding portion of the same paragraph in connection 
with the cash allowance to Kunjo Behari Singh he is referred to 
as the “late proprietor’s cousin”. It seems, therefore, that the 
“ late proprietor’s cousin” in the list of persons in the same mess e 
was Kunjo. The name of his wife does not appear in the list. 
Jointness in food does not mean one member only taking food. But 
having regard to the fact that Kunjo is referred to as the “ late 
Proprietor’s cousin” it may be that for some reason or other Kunjo 
was allowed to take his meals at the Rajbati as his father Brojo 
Lal did for some time although he received a maintenance 
allowance. 





Marriages. 

We will now consider the evidence as to how Nanda Kishoré 
and Brojo Lals branches were treated in’ the matter of births, 
deaths and marriages by the Raj. 

The first two marriages of Nanda Kishore and the marriage of 
Brojo Lal and Churaman took place between 1847 and 1850 
during Raja Udit’s time. There are no account books of the period 
of Udit’s majority, and there is no evidence to show that those mar- 
riages were celebrated by the Raj. But Rani Tara Kumari in her 
petition dated the 13th September (Exhibit J7) stated that Raja 
Udit after he came of age paid the expenses of marriages, so the 
expenses of those marriages must have been paid by the Raj. No 
other marriage took place during Raja Udit’s time, but after his 
death, during the minority of his son Rash Behari the marriage of 
Nanda Kishore’s eldest daughter took place, 

We have referred to the petition of Nanda Kishore dated the 
23rd February 1864 for costs of repair of his house. He stated 
“ Particularly a daughter of mine has to be married to a zemindar of 
another place. If there be a gathering of zemindars (on the 
occasion) they would find no space to stand”. The learned Advo- 
cate-Geheral contends that the expression gamanagaman hoile does 
not mean ‘gathering’ as translated, but that the words mean that 
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“in case the zemindars visited him” and that the idea was thatthe - 
zemindars might come for negotiating the marriage and that there’ was 
no place where to receive them, not that there was no accommoda- 
tion in his house, or that there was any idea of the marriage taking 
place at Puranagahr. The literal translation of the vernacular word 
gamanagaman would be “going and coming” and we think it 
conveys the idea of ‘ gathering’ of the zemindars at his houge 
on the occasion of marriage which it was stated was going to 
take place in Bysack (April), because evidently Nanda Kishore 
was trying to make out a strong case for the repairs of his houses 
and set up the want of accommodation on the occasion of the 
marriage. The schedule to the petition also shows that what Nand 
Kishore wanted was not merely the Jdaitakkana (where guests 
are received) to be repaired but all the houses. The marriage 
did not take place in Bysack and it must have been put off till 
June. 


The. defendant produced a petition of Rani Nil Kumari, dated 
the 17th April, 1865 (Exhibit J 17) to the Court of Wards stating 
that the time having arrived for the marciage and Tilak ceremo- 
nies of two daughters of Nanda Kishore and the son and daugh- 
ter of Brojo Lal, engagement for their marriage being entered into 
according to the custom of the family, an estimate of the expenses 
amounting to Rs. 19147-8-o was submitted, and it was prayed that 
it might be sanctioned, so that she might with her relations—the 
Chowrasi gadi—perform the auspicious ceremonies and thus main- 
tain the Lula dharma (family custom). The petition was filed on 
the 17th April 1865 and the estate was released by .the Court of 
Wards in January 1866. It was filed by Ramsaran Roy, Mukhtar 
who was not her Mukhtar but was the Mukhtar of Nanda Kishore, ° 
Ex. J (17) bears the signature of Mr. Money, but hls signature does 


‘not appear in another copy Ex. J17 (a) said to be from the same 


original. The latter bears the seal of Nil Kumari, the former does 
not. It is contended by the plaintiffs that under sectioh go of the 
Evidence Act there was no presumption about a seal, that the seal 
used by Rani Nil Kumari was that of Lakhi Janardan Jiu, and that 
there is no. evidence that the Rani had any other seal. The 
suggestion is. that the petition was put in by Nanda Kishore’s 
Mukhtar without the knowledge -of Rani Nil Kumari. It appears, 
however, from a petition filed in the Court below on the arst May 
1841 that the plaintiffs agreed to admit without formal proof certified 
copies of Court of Wards’ papers‘filed by the defendant (execpt 
three documents mentioned therein), Exhibit J 17 was a certified 


e 
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copy of Court of Ward’s papers and was produced on the rath 
July 1919. So no proof was required for admitting it in evidence. 
It-is stated by the defendant that as this certified copy did not 
contain the estimate annexed to Ex. Jr7 (a), the defendant called 
for the original in order to get the estimate. The original was 
produced which consists of two pages both of which contain her 


seal’and signature, and a certified copy of the petition together 


with the estimate was obtained from the trial Court and kept on 
the record. There is the initial of Mr. Money on the original, 


“and the certified copy evidently omitted to mention it. The seal 


probably was omitted by mistake from the copy of Exhibit J17. 
Ram Saran Roy no doubt was the Mukhtar of Nanda Kishore but 
it was prayed inthe petition that the money might be paid to 
the Rani’s Mukhtar Radhanath Sarkar and Ram Saran Patra on 
taking a receipt from them. The petition was rejected evidently 
because an extravagant sum was asked for, A second petition was 
putin by Rani Nil Kumari on the rsth May 1865 in which it was 
stated that the amount mentioned in the previous petition being 
considered heavy, no order had been passed thereon, that her son 
(Rash Behari) had appeared before the Huzoor and explained that 
the marriage ceremonies could not be performed unless the reaso- 
nable expenses amounting to Rs. 3000 or Rs. 4000 was granted, 
that the date of marriage had been fixed in Assar (July) 
and was very close at hand, and it was prayed that Rs. 4000 
might be granted. This petition was neither sealed nor signed 
by Nil Kumari and it is contended that there is no presump- 
tion that when an agent files a petition he is autho 
rised to do so. But this also is a certified copy of a Court of 
Ward’s paper which the plaintiff agreed to admit without formal 
proof. There is no doubt that both these petitions were filed in 
Court as they are produced from the records of the Court, and 
Rani Nil Kumari would not venture ta recite in the second 
petition that her son (Rash Behari) had appeared and explained 
matters to the Deputy Commissioner, a statement which could 
easily be checked. The explanation given by Rash Behari to the 
Court of Wards must have had reference to her previous petition. 

The Deputy Commissioner in his letter dated the 18th May 
1865 solicited sanction of the Commissioner to the disbursement 
of Rs. 2000 by the guardian Rani for the marriage ceremonies. 
This order must have been made with reference to the petition of 
15th MAy 1865, so that,the petitions were acted upon, and there is 
the order of the Court. 
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The petition was dated the 15th -May 1865 and ‘Mr. Money. 
“t ordered after enquiry” on the “8th May that the Commis- 
sioner be written to for sanction of Rs. 500 for each marriage.” It 
is said that no enquiry was or could be made within 2 days and 
that all this might have been done without the knowledge of the 
Rani. : 

The Commissioner asked the Deputy Commissioner whether 
Nanda Kishore had a separate estate or separate maintenance, if so 
of what value, and also if there was any valid reason for all these 
marriages being arranged at the same time. ` 

_ The Tehsildar reported that “the eldest daughters of -Nanda 
Kishore and Brojo Lal could not be kept unmarried any longer 
according to the family custom, that their marriages had been fixed 
in Assar (July) and as the younger daughter of Nanda Kishore 
and son of Brojo Lal had not yet attained marriageable age, 
their marriage bad been postponed for the present year”. He 
gave the value of the Khorposh properties: and stated that the 
Khorposh was merely for food and raiment, and the Khorposhdars 
had all along received from the zemindar expenses on the occa- 
sions of marriages and deaths besides their maintenance grants, 
and cited the case of Brojo Lals Sradh, 

It is to be observed that this application was made after the 
quarrels with Brojo Lal, and after the application of Nanda Kishore 
for repairs in which he stated that his gark was separate. If, there- 


‘fore, they were completely separated from the Raj it is difficult 


to see how any question of maintaining Kula Dharma would arise 
and why Nil Kumari and Rash Behari should be so keen on ob- 
taining money from the Court of Wards for celebrating the marriage, 
of their children. The Tehsildar also reported that according to 
the Jamily custom the girls could not be kept unmarried any longer. 
Itis true that under the family custom, the Raj was to provide 
money for such expenses, but there is no evidence of any custom 
that the Raj was bound to meet marriage expensts of separated 
members. 

The Commissioner on the recommendation of the Deputy‘ Com- 
missioner sanctioned the payment of Rs. 800 to the “ guardian and 
mother of the Jheria minor to enable her to celebrate the marriages 
of two of her late husband’s nieces”. 

The defendant also produced a letter purporting to be written 
by Rash Behari (Ex. Jzo) to the Deputy Commissioner saying t 
as the 22nd of the “ current month” had been fixed for the mar- 
riage of his paternal uncle’s daughter, the relatives had begun to 
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come and would come and as it would be difficult to show them 
proper respect if he was not present at home he was unable to 
attend a meeting to be held at Purulia about the improvement of 
agriculture. The letter ‘is dated r4th Assar—the portion of the 
paper on which the year was inscribed being torn, The body of 
the letter referred to the Perwana dated the arst July 1867 “and 
the date of the meeting as 30th July. The order upon the letter 
“ordered that it may be kept in the Sherista” is dated goth June, 
1865. : 

It is contended on behalf of the plaintiffs that the letter is not a 
genuine one, It appears, that there was some correction made in 
the second portion of the word ““ July” ( JA ). The correction 
seems to bein the same ink as the body of the document and 
different from that in which the order was written, and it is sugges- 
ted by the defendant that the correction was made before the letter 
was put before the Deputy Commissioner. In the certified copy 
obtained by the defendant in 1919, the year 1272 was there, but 
the portion containing the year 1272 was found torn in the original 
when it was produced in Court, though the word saf (year) was 
there. 

For reasons stated below, we think that there was mistake in the 
year and month in the body of the letter and that the date of the 
meeting was the goth June 1865. 

_ (x3) As stated above, the second portion of “ July” was cor- 
rected so that it reads like * June”. 

(II). 14th Assar the date of the letter corresponds to the 27th 
June both in 1865 and 1867. 

_ (III). “2and of the current month” was mentioned as the 
date of the marriage, 22nd of Assar is the sth July. If so, the 
Perwana could not be dated the azst July and must be the arst 
June. Nor could the date of the meeting be the goth of July 
because if the marriage were to take place ‘on the sth July, it 
would be no extuse for non-attendance on the 3oth July, though it 
might be an excuse if the marriage were to take place on the 5th 
July and the meeting on the 30th June as some guests had begun to 
atrive and others would come. 

(IV) The Officer of the Collectorate was more likely to put down 
a correct English date and year than the Amlas of the Jheria estate 
who might not have noticed the mistake as to the year (1867), and 
itis to be noticed that all other documents of the estate bear 
Bengalj dates. 

(V) Nil Kumari’s petition dated the 15th May 1865 stated that 
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the marriage had beén fixed in Assar and was close at hand and the 
Tehsildar’s report also stated that the marriage was fixed for Assaz. 
That evidently had reference to Assar 1272 (June 1865). 

The plaintiffs’ witness Hare Krishna who married the eldest 
daughter of Brojo Lal says that the. marriage took place in Assar, 
1278 (1868) and it is, accordingly, contended by the plaintiffs that 
the year of the marriage was not 1865. But in cross-examination 
he said. that he was married in Assar and Rash Behari’s estate 
was under the Court of Wards then. Now, the last Assar during 
Rash Behari’s minority was Assar of 1272 (June 1865), and he 
attained majority in January 1866. The marriage could not, there- 
fore, have taken place in 1867 nor Assar 1275 (June 1868). Hare 
Krishna was speaking to an event which took place about 5 5 years 
before he gave evidence, and though he speaks about many matters 
of that time he does not remember whether Nanda Kishore’s 
daughter’s marriage took place on the same day as his own. He 
says that Kunjo Behari as the Karta of the bride’s party gave 
Brojo Lal’s daughter in marriage to him. But he admits in cross- 
examination that Kunjo at that time was about ro or 12 years old. 
It appears, therefore, that either the witness was speaking falsehood 
or forgot the year of the marriage which took place more than half 
a century before. 

It is to be noted that one Chakradhar Singh in his affidavit i in 
support of the plaintiff» application for appointment of a Receiver 
stated that Nanda Kishore and Brojo Lal had at the time of their ` 
daughters marriage asked for the aid of Nil Kumari and that there- ` 
upon the Rani obtained a poor donation of Rs. 200 from the Court 
of Wards. He says he heard it from them and also from the plain- 
tiffs’ pleader and that it could be seen from the Court of Ward’s 
papers. The sum of Rs. 200 appeared in the copy of the order 
sanctioning Rs. 800 and evidently Chakradhar was referring to 
this. The figure Rs. 200 was subsequently corrected to Rs. 800 


_on reference to the original in the Court below. However that may 


_be, the plaintiffs’ case as it appears from the affidavit supports 
the defendant’s case as to the two marriages having taken place at 
the same time. It is*to be observed that both according to Rani 
Nil Kumari and the Tehgjldar the marriages of two of the daughters 
-could not be kept back any longer and were fixed in oe and 
Rs, 600 was sanctioned for them. 

. The documents referred to in connection with these marriages 
show that Rani Nil Kumari applied to:the Court of Wards for the 


-expenses, that when the application was rejected the claim: being f 
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an extravagant one, Rash Behari himself appeared before the autho- 
tities and explained .that they could not be celebrated for less than 
Rs. 3000 or Rs 4000, that ona report being called for, the Tehsil- 
dar reported that the Khorposhdars were entitled to expenses of 
marriages and Svadk in addition to their ordinary maintenance, 
that on the Deputy Commissioner’s report, the Commissioner sanc- 
tioned the payment of Rs. 800 to Rani Nil Kumari in order to 
enable her to celebrate the marriages, and that Rash Behari excus- 
ed himself from attending the meeting at Purulia on the ground that 
he would have to be present at his house to attend the guests who 
were coming on the occasion of the marriages. They further show 
that the marriage was considered to be very important, not only 
by Rani Nil Kumari but also by Raja Rash Behari who attained 
majority a few months later. The letter shows that Rash Behari 
thought it necessary that he should be present in his house for 
some days before the date of the marriage as guests were arriving 
and all these facts make it extremely likely that the marriage took 
place at the Rajbati, and not at Nanda Kishore’s house, more 
especially having regard to the fact that Nanda Kishore’s houses at 
Puranagarh were in 2 dilapidated condition. 

The Court below found that the marriage of Brojo Lal’s daught- 
er was postponed, and only one marriage viz. Nanda Kishore’s 
daughter’s marriage was performed. That may be so, but the ques- 
tion is not material. 

The Tehsildar’s report states that the Khorposkdars received 
the expenses, but in this particular case, the money was paid to Rani 
Nil Kumari zo enable her to celebrate the marriages. It is not proved, 
however, that any expenses were actually disbursed by the Raj in 
connection with these marriages. As we have already mentioned, 
‘no account books of the time of Rash Behari have been produced, 
only certain loose sheets of accounts of June and July, 1866, and 
again from December 1868. 

During the period of Rash Behati’s own management (4th 
January 1866 to roth June 1888) several marriages took place :— 

: Kunjo’s first marriage at Joypore, and his second marriage with 
the mother of Pran Krishna. Nanda KiShore’s 2nd daughter was 
‘married to Joy Narain Singh of Pamdra and his 3rd daughter 
married to Kali Prasad of Bagiati. Nanda Kishore’s sons Lal 
Behari and Abodh Behari were married at Kisgo, The elder 
daughter of Raja Rash Behari was married to the Tikait of Jamtara 
andethe younger daughter married to the Raja of Serampore. Ac- 
cording to the plaintiffs, Brojo Lal’s daughters marriage took 
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place after Rash Behari attained majority while EE to the 
defendant it tpok place along with that of Nanda Kishore’s. 
daughter, during the minority of Rash Behari. Two deaths also 
took place during this period viz, that of Lal Behari and his 
wife. 

There is no documentary evidence with regard to these 
events. There is oral evidence, which is conflicting, as tp 
whether the marriages (excepting those of Rash Behari’s daughters) 
and the Svadk of Lal Behari and his wife took place at the 
Rajbati. 

lt is difficult, AN to come to any definite conclusion as to 
the state of affairs during these years, The plaintiffs contended 
that Rash Behari had no concern with Nanda Kishore during 
this period as in his deposition in the Pandra case he said 
that he did not know the names of the two sons of Nanda Kishore. 
But probably he was not.accustomed to use their proper names and 
used for them the term ‘Noonoo’ by which they would be known 
in the family. He could give the name of Brojo Lals son Kunjo, 
but he had made a 2horposh grant to him. No importance, how- 
ever, should be attached to the statement made by himin his 
deposition, because he stated that he did not know the name of his 
own mother (Nil Kumari who had acted as his guardian for such 
a long period), nor did he know the name of his and wife's 
father (Thakur of Mudra). Having regard to all these, no infe- 
rence can be drawn that Rash Behari had -no concern with 
Nanda Kishore though, in the absence of any reliable evidence, 
it seems that there was a certain aloofness from Nanda Kishore’s 
family during this period. It is to .be observed. however, that 
there is no suggestion of any separation in Rash Behari’s deposition 
in the Pandra case though he was speaking to the custom of his 
family. 

Raja Rash Behari died on the roth June 1888 and during the 
minority of his son Jaimangal, Nanda Kishore’s youngest daughter 
(Janki Kumari) was married to Jagat Narain of Sambandhpore on 
the 2and June 1892. Considerable reliance is placed by- the 
defendant on the report eof Poresh Ghose, Sub-manager of the 
Court of Wards, dated the 18th June (Ex. G) which runs as fol- 
lows :—“' The Jheria minor tells me that a marriage will take 
place in his house at Jheria on the 2and June, and that unless he 
and his younger brother be there, everything in connection with 
the matter will run into confusion, I send herewith the ward’s 
mother’s report on the subject applying for Rs. 2000. I have recom- 
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mended for sanction of Rs. 300 only. As :regards the minors going 
home so soon, I have to say that they must be here®at least 7 days 
before the L. G’s arrival”. The Deputy Commissioner ordered :—~ 
“Yes, they must be here 7 days before, that is on the goth., Who 
is going to be married? If a distant connection, the amount 
required is much too bigh” (See Ex. G3). 

e On the 21st December, 1892, Jaimangal submitted a petition 
(Ex. J37) that the marriage of his father’s paternal uncle’s daughter 
having been celebrated in his (the petitioner’s) Zouse according to 
family custom a sum of Rs. 1500 had been expended for the pur- 
pose, and prayed for orders sanctioning the same. Thereafter 
Poresh Ghose submitted a report (Ex. Gi) to the Deputy Commis- 
sioner on the 28th December. He recited the fact that he had recom» 
mended Rs. 300 in June, that the Board of Revenue had refused 
to sanction the expenditure on the ground that the relationship 
between the minor and the bride was too distant to justify the sanction 
ing of any expenditure and stated “it is, however, the custom 
of the Jheri a family that all expenses on account of marriages, 
births and deaths of relations have to be borne by the zemindar and 
accordingly the marriage in question took place at the minor’s 
residence at (?) expenses incurred by him and his step-mother on 
loan” and that the Board should be asked’ to reconsider the ques- 
tion and sanction payment of Rs. 1500 as the expenses incurred 
for the marriage. The order upon the report was “ under the 
circumstances it is no use sending this up.” 


.Poresh Ghose was examined as a witness for the plaintiffs and ` 


although he was cross-examined at great length neither this report 
nor any question on the point was put to him by the defendant, 
It is stated, however, that the defendant was not aware of this 
report till long after Poresh Ghose was examined. His signature 
was proved by his son who was called by the defendant. The 
plaintiffs objected to the admissibility of, the report in evidence as 
Poresh Ghosê was alive and was not called, and the statement 
“ The Jheria minor tells me” is hearsay. But it was the duty of 
the Sub-manager to report to the manager the matters stated in the 
report and in order to understand Ex. G3 (the Deputy Commission- 
er’s order) the report has to be looked to. The order was shown to 
Jaimangal (see note-seen J. M. S. 18th June 1892). We think the 
report of Poresh Ghose is admissible in evidence under section 35 
of the Evidence Act. 

Is is further contended by the plaintiffs that the petition of 
Jaimangal (Ex. J37) dated zoth December 1892 is not 30 years old, 
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and that there i is no evidence who composed it (in Bengali). It is is 
signed by Jaimangal in English in an unformed hand, and it is 
suggested that it was composed with a view to make out as strong 
a case as was possible. But there is evidence to prove the hand- 
writing*of Jaimangal. He was a minor and was at school, but‘he 
was about ao years old (he succeeded to the Rajin the following 
year), 

Presumably he knew the contents before signing it and it is 
not likely that he -submitted the petition without his mother’s 
knowledge. Poresh Ghose in his report dated the 28th Decem- 
ber 1872 referred to the Jheria minor’s petition for Rs. 2500 for the 
expenditure incurred by him and his step-mother for the marriage. 
It appears, therefore, that Jaimangal’s guardian and step-mother 
Rani Gulap Kumari applied for money and the application being 
refused, borrowed money and celebrated the marriage. There is no 
entry in the books of Jaimangal’s period to show that the loan 
was paid off but Jaimangal’s petition Ex. J37 and Poresh Ghose’s 
report show that the money had been spent and the loan raised. 
The petition of Jaimangal Ex. J37 is a strong piece of evidence to 
show that the marriage took place at the Rajbati. j 

It is contended by the defendant that although there is no 
documentary evidence to -how that the marriage of the and and 
3rd daughters of Nanda Kishore were celebrated at the Rajbati or 
that the Raj bore the expenses, the fact that his eldest daughter 
was married at the Rajbati as evidenced by Rash Behari’s letter 
(Ex. J20) and that the youngest daughters (Janki Kumari’s) 
marriage also took place at the Rajbati, (the Raj bearing the ex- 
penses) render it extremely likely that the marriage of the znd 
and 3rd daughters also were celebrated in the same way. In the 
absence, however, of any documentary evidence we are unable to 
hold that those two marriages or the marriages of other members of 
Nanda Kishore’s and Brojo Lals branches referred to. above took 
place at the Rajbati and all that we can hold is that the eldest 
and youngest daughters were married at the Rajbati. 

It is contended, however, by the plaintiffs that even if these 2 
daughters were married at the Rajbati, no importance should bé 
attached to the fact, as Tope’ Maya’s evidence shows that her sister 
Gulu was also married at the Rafbati, and in the same marwa which 
was constructed for Raja Jaimangal’s daughter’s marriage, the Raja 
bearing expenses of the marriage. Tope Maya’s father was- a dis- 
tant agnate of the Jheria Raj; her brothers used to get dha 
(articles of food) from the Rajbati though admittedly separate ; and 
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The marriage of Tope Maya's sister, however, took place under 
peculiar circumstances. It appears from the evidence of Rani 
Chatura Kumari that the girl was the playmate of Raja Jaiman- 
gal’s daughter, and when his daughter was married to the Tikat N R. Chatterjea, $. 
of ‘Doranda, Raja Jaimangal suggested that Tope Maya’s sister : 
should be married to a Babu who came with the bridegroom’s 
party so that she might accompany his daughter to Doranda. 
Her marriage accordingly took place in the same marwa at the 
Rajbati 2 or 3 days after the Raja’s daughter was married, and 
at the expense of the Raja. It appears from Rani Chatura Kumari'’s 
evidence that a similar thing happened when Raja Durga Prasad 
married his first wife the plaintiff No. r and Dambar Singh was 
married at the same time so that his wife might accompany Raja 
Durga Prasad’s wife and she serves the Ranis. 

In these circumstances, we think that Tope Maya’s sisters 
marriage at the Rajbati does not affect the question. There were 
other relations of the Raj, though not members of the family, but 
there is no evidence to show that the marriage and birth cere- 
monies or Ssadh of any other relation took place at the Rajbati. 
Poresh Ghose’s report (Ex. Gi) stated that all expenses on account 
of marriage, births and deaths of relations of the Jheria Raj 
family are borne by the estate. That must mean relations who are 
members of the family. 


The Tehsildar’s report dated the 30th May 1865 (Ex. O3) also 
stated that the &horfoskdazs all along received from the zemindar 
expenses on account of marriages and deaths, But the Ahorposh- 
dars referred to evidently were the 3 branches of Nanda Kishore, 
Brojo Lal and Churaman besides the widowed Ranis Jhala Kumari 
and others mentioned in the scheme of management dated 22nd 
July 1850 referred to above. y 

The expenses of the diragaman ceremony of Nanda Kishore’s 
youngest daughter which took place in 1895 was also met from 
the estate. There is an entry in the accoumts of Rs, 100 paid in 
a lump to Nanda Kishore, and there aje also other entries of 
expenses, such as sums paid for ganja and opium forthe Pandra 
men, price of goats &c. Rs. 200, and expenses of guests from Pandra. 
After her divagaman Janki Kumari used to live at the Rajbati 
when she came to Jheria, and there are a large number of entries 
showing her personal expenses during Raja Durga Prasad’s 
time, 
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It is to be observed that the plaintiffs’ case was that the marriage 
took place at Nanda Kishore’s house. Plaintiffs’ witness Kartic 
Chatterjee at one time Tehsildar of Nanda Kishore, who stated 
that he was 94 years of age, deposed that Nanda Kishore paid 
all the expenses of the marriage of bis youngest daughter, and that 
it took place at his house, but when Poresh Babu’s report (Ex. Gr) 
and Jaimangal’s fetter (Ex.J37) were put to him in cross-examfna- 
tion he said that he could not say and did not know. His evi- 
dence on the point is evidently false. 

We have referred to Jaimangal’s daughter’s marriage with the 
Tikait of Doranda. According to the defendant, two other mar- 
riages took place simultaneously with it, and at the same marwa , 
viz. those of Abodh’s eldest daughter married at Narainpur and 
Kupjo’s daughter (Pran Krishna’s sister) married to the Kumar of 
Tundi, while according to the plaintiffs these two marriages took 
place at different times; Jaimangal’s daughter was married in 
Bysack 1306, Abodh’s daughter 2 years earlier (1304) and Kunjo’s 
daughter in Assar 1306. Abodh’s daughter was married at 
Narainpur some time in May 1899 (Bysack 1306). There are only 
two entries relating to this marriage—one being wages of bearers 
for taking the daughter to Narainpur, and the other the cost of a 
bedstead and sending it to Narainpur. There are no other entries. 
of any other expense of the marriage being incurred: by the Raja 
But there are entries of expenses incurred by the Raj relating to 
her diragaman (coming of the bride the second time after the 
marriage) e.g. expenses of divagaman Re. 1, price of Benarasi sari 
for her Rs. 105-0-0, price of vegetables for feeding guests on that 
occasion Rs. 15, payment to the Raja for giving Bidai (parting 
present) to the “ son-in-law of Narainpur Rs. roo” and various 
other expenses, 

A daughter was born to Abodh’s daughter, and the røžars 
show entries of payment for gold bangles for the child, price of 
alta for the Wart dakhina, for feeding Brahmans and other expen- 
ses on the occasion of the nara? (the ninth day) ceremony of the 
Bara Nooni (Abodh’s eldest daughter), the expenses in connection 
with the 21st day after child-birth. (The word “son” in some of 
the entries should be “ daughter” as the other entries show). The 
@iragaman of Abodh’s daughtef and the birth of her child however 
took place during the time of Raja Durga Prasad. 

It is pointed out that the entries in Jaimangal’s books relating 
to marriage refer to his daughter only (Nooni mata) and ‘not to 
“ Nooni mata and others” which would have been the case had 
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three marriages taken place simultaneously, and there were bound Civie. 
to be some items which would be separąte, such as? presents to 1925. 
ww 


the bride, bridegroom &c. 

As for Kunjo’s daughter, the only entry is dated the r1th April 
1899 (29th Chait) relating to the price of r6 tolas of silver far an gê 
ornament for her. N. R. Chatterjea, Fe 

*As stated above, there is an entry dated the 21st Bysack 1306 E 
of wages of -bearers for taking the Nooni of Kumargarh (Abodh’s 
daughter) to Narainpur. So the marriage must have taken place 
before the arst Bysack 1306. But Jaimangal’s daughters marriage 
took place in Assar r306 (See Exhibit 1687.—Expenses for going 
to fetch the bridegroom), It is not therefore clear at all that 
the 3 marriages took place simultaneously. . 

Kunjo married for the 3rd time in June 1895 i. e. (within a 
month of his first wife’s death). There are only 2 entries relating to 
his marriage “marriage (torn) Thakurmoni (Kunjo) as per list Rs. 

200” and “paid to Thakurmoni additional expenses incurred for 
marriage ceremony Rs. 79-30.” 

In Jaimangal’s time details of expenses were not given in the 
account books as in Durga Prasad’s_ time, for instance, under date 
3oth July 1899 the expenses in connection with Jaimangal’s 
daughter’s marriage the entries are “Paid to...for expenses of 
marriage of Nooni mata, Item 1 Rs. 580, Item 2 Rs. 160 paid to 
Gokul at the time of marriage, Rs. 100, Rs. 840.” But the two 
entries relating to Kunjo’s marriage show that money was paid fo 
Kunjo and it cannot be said, therefore, that the marriage was cele- 
brated by the Raj or at the Rajbati. 

It is contended by the defendant that if all the three marriages 
took place at the same time there is nothing strange in the expenses 
being all debited under the name of the principal person viz. the 
Raja’s daughter. But apart from that, the contention of the defen- 
dant before this Court is that Nanda Kishore and Brojo Lals 
branches were entitled under custom to expenses of marriage &c. 
and having regard to the statement in Jaimangal’s letter Exhibit J37 
that, according to custom, marriage was celebrated at the Rajoati at 
the Raj expense, and Abodh’s daughter’s divagaman took place at the 
expense of the Raj, it is difficult to see ahy reason why the marriage 
expenses of Abodh’s and Kunjo’s daughters should not have been 
paid by the Raj whether or not they were celebrated at the Rajbati, 6 
We shall deal later with the expenses connected with marriages and 
other €eremonies during Jaimangal and Durga Prasad’s time. 

The learned counsel on both sides discussed the evidence of 
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some witnesses, But beyond what has been noticed in our judg- 
ment about tħe oral evidence, it is unnecessary to discuss it as we 
do not base our judgment upon it, 


Sradhs. 


During the winority of Udit, Rani Kadam Kumari as his 
guardian applied on the 23rd January, 1839 to the Court of Wards 
for expenses of the Svadks of Raja Mohan Singh (the minor's grand- 
father), Rajas Jarwar Singh and Pirthi Singh, the uncles of the 
minor. She stated that a sum of Rs. 400 had always been allotted 
for a Sradh, that the Sradh expenses were not provided for when 
the monthly allowance was fixed, that now the time of Sradh was 

“near at hand and “if the old practice with regard to the offerings 
to the dead ancestors be departed from, I shall be lowered in the 
estimation of: my relatives and Brahmans and my family practice 
(Kula-Dharma) will be interfered with.” Mr. Oakes the Assistant 
Agent recommended Rs. 500. It is pointed out by the defendant 
that the application was made by Rani Kadam Kumari as the head 
of the family. But the Raja was bound to provide for Svadk ex- 
penses, and, therefore, Rani Kadam Kumari as the guardian of the 
minor Raja made the application though the widow of Raja Pirthi 
Singh (Rani Hira Kumari) and the widow of Raja Jharwar Singh 
(Rani Jhala Kumari) were alive. It shows, however, that the Sradhk 
expenses of Raja Pirthi and Raja Jharwar were not included in the 
allowance given to their widows and although these ladies were 
residing separately at Puranagarh, the Sva@f of their husbands was 
treated by Rani Kadam Kumari as a family concern. 

Churaman died in March 1851, and Rani Nil Kumari applied to 
the Court ef Wards for sanction for the expenses of his Sradk and 
submitted a detailed estimate of expenses amounting to Rs. 986-8-0 
on the roth March 1851. The Assistant Agent recommended after 
enquiry that a sum of Rs. seo should be sanctioned. 

It is pointed out by the defendant that Churaman was in the’ 
same position as Nanda Kishore. They were both residing sepa- 
rately at Puranagarh and jf there was any difference it was in favour 
of Nanda Kishore, because during the minority of Udit, Magan 
Kumari used to draw her allowance direct from the Court of Wards 
whereas Tara Kumari drew her allowance through Rani Kadam 
Kumari. Yet the application for expenses of Churaman’s Svadh 
was made not by his mother Magan Kumari but by Rani Nil 
Kumari as the head of the family, and that these facts were not 
considered as amounting to separation. The plaintiffs” contention 
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in this Court at any rate is that, according to family custom, the Civit: 
Khorposhdars were entitled to extraordinary expenses sfich as those 1925. 
for Sradhs, marriages etc., and Churaman’s Svadh expenses were paid noe 


k Prayag Kumari 
under that custom and the head of the family was to find the 2. 


money ; and that there is, therefore, nothing in the fact that. the Siva Frosad; 
application was made by Rani Nil Kumari. We will deal with the N. R- Chatterjea, 7. 
quéstion of this custom later on, e 

The estimate of costs gave details of the articles required for the 
Sradh, feeding of the people, gift of cows and gifts to Brahmans etc, 
and it is contended by the defendant that they go to show that the 
„Sradh was celebrated by the Raj. The plaintiffs contend that it was 
necessary to state the details in order to obtain the sanction of the 
Court of Wards, whether the Sradh was celebrated at Puranagarh or ° 
at the Rajbati. The Agent sanctioned the “disbursement of Rs, 500 
by Nil Kumari on account of the funeral obsequies of the minor’s 
uncle” which rather indicates the celebration of the Svadéh by the 
Raj. 

During the minority of Rash Behari, Brojo Lal died in October 
1860 leaving a minor son Kunjo Behari and widow Purnima Kumari 
and also a daughter. Notwithstanding that there was ill-feeling 
between the Rani and Brojo Lal shortly before his death, applica- 
tion was made by Nil Kumari for expenses of his Svadk The 
Commissioner, on the sth November, 1860 enquired whether it was 
obligatory on the minor zemindar of Jheria to perform the Sradh of 
his uncle [Exhibit M (4)]. ` It was reported by the Assistant Com- 
missioner that “the zemindar of Jheria is bound by family custom 
to pay any extraordinary sum incurred by his Ahorposhdars” and 
Rs. 1,000 was recommended for expenses of the Sradh which was 
accordingly sanctioned by the Commissioner. 

: It is contended by the defendant that the words “pay any 
extraordinary sum” mean not payment to the &korposkdars, but 
meeting the osts, and that the Sradh Was celebrated by the Raj. 
There is no evidence to show that the Svadz was celebrated at the 
Rajbati. The family custom referred to in the report was to pay 
any extraordinary sum incurred by the khorpashdars. But the Com- 
missioner enquired whether it was obligatory on the miner to perform 
the Sradh of his uncle and sanctioned disbursement of Rs. 1,000 to 
the minor zemindar incurred by him in the performance of the Svadh 
which indicate celebration by the Raj. The fact thata sum of 
Rs. 1,000 was spent in the Svads shows that the Rani did not 
consider it as merely a matter of social obligation. 

’ During the minority of Jaimangal, Rani Hira Kumari and 
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ire penses of theif Sradh which took place on the same day were paid 

ke by the Raj Estate (See Poresh Ghose’s return, dated the 5th 
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Again, when Kunjo’s second wife died in 1895 (during Jaiman- 

N. R. Chatterjea. F. gal’s time) the expenses in connection with her cremation were paid 

A by the Raj. The rokars do not show any entry of ekpensefin 
connection with her sradk. 

During Durga Prasad’s time, Kunjo’s third wife died (in rg12) 
and all the expenses connected with her funeral and svadhk were 
borne by the Raj. The vokars contain entries of minute details of 
expenses in this connection e. g., carrying her bones (toa sacred 

+ place), sending news of her death to relations of the Jheria family, 
and expenses of her step-son for mourning, Invitation letters were 
issued to relations connected with all the three branches of ithe 
family, the expenses of feeding Brahmans, dakina to Brahmans, 
wages of cooks, the price of sandesk (sweetmeats), curds, 
vegetables, goats etc, expenses for avoiding puskkava (evil spirits), 
the expenses of religious rights in connection with the sradh are 
set out in detail and there is also an entry of Rs. 679-15-15 as price 
of articles on account of srad as per chutka. These go to show 
that her szadh was celebrated by the Raj. 

Lastly, there was the svadz of Nanda Kishore, when all the 
expenses were paid by the Raj. The details are somewhat similar 
to those in connection with. the szad of Kunjo’s widow and all the 
articles for feeding Brahmans and guests, the fda (parting presents) 
of guests, the expense relating to religious rites, the price of 
articles required for the srad% are all entered in the rokars, the. 
total expense being over Rs. 3,000. We need not gointo the 
details but we may mention one entry viz. the price of rice, pulse, 
ghee etc. supplied to the žandar (i, e. the store room of the Raj- 
bati) in connection with the srad and (divagaman ceremony of 
Chota Nuni Mata) which shows that the seadh was performed | at 
the Rajbati. 

Khorposh grants and Nanda Kishore’s pecuniary condition. 

During the minority of Rash Behari, the Court of Wards treated 
the &korfosk mouzahs as tesumed. The mouzahs, however, were 
left in the possession of the grantees, rent being assessed thereon 
and the maintenance allowance was paid in cash. A &adulia? was 
taken on the 13th October 1857 from Nanda Kishore for the rent 
of half of *Parashbenia at Rs. 167-15-6 and it also appears that the 
the rent of Tisra was fixed at Rs. tox and that of Golakdihi at 
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Rs, si, the total being Rs. 409-15-6 ; and this seems to have been 
sometimes adjusted in the account of his maintenanée allowance. 
Similar settlement was also. made with Brojo Lal in respect of 
ta'fof Parashbenia (at a rent of Rs. 167-15-6) and 12 annas of 
Debya at a certain rent. The records show that when they .were 
in arrears the Court of Wards called upon them to pay the arrears 
of tent. 

A number of. usufructuary mortgages, simple mortgage and 
simple bonds executed by Nanda Kishore have been produced 
by. the plaintiffs to show thatthe pecuniary condition of Nanda 
Kishore was very bad. It is urged that he was always in want for 
his family expenses and was not getting help from the Raj. The 
mortgages and bonds were, however, from 1877 to 1893 i. e, from 
the latter part of Rash Behari’s time: up to Jaimangal’s attaining 
majority. The Raj estate was under the Court of Wards from 1888 
to 1894 and the Court of Wards would not pay any thing except 
on: extraordinary occasions such as births, deaths and marriages. 

In some of the bonds executed by Nanda Kishore it was stated 
that the money was borrowed for “my family expenses,” or the 
“expenses of my own gark.” But we do not think that the expres- 
sions mean any thing more than “household expenses” of his own. 
‘The same meaning should be attached to a similar statement made 


by Brojo Lal in his petition (Exhibit 118) viz “maintenance of him- 


self, his family and children.” 

In the bond executed by Nanda Kishore and Abodh Behari 
on the rst April 1891 (exhibit 64), mouzahs Tisra and Golakdihi 
were stated to bea “grant for the maintenance of our family from 
generation to generation from the Jheria Raj family.” It is con- 
tended for the plaintiffs tbat it is an assertion of “our family” as dis- 
tinguished from the ‘‘Jheria Raj family.” It does look like a re- 
cognition of two separate entities. The vernacular words are “Jheria 
Raj sansar”; but probably it meant a gragt by the Raja of Jheria. 
However that may be, the document was executed in 189r i. e. 44 
years after the time when separation is said to have taken place, 
and although a subsequent statement may be taken as evidence of 
separation having taken place long before [as was done in the Zelwa 
case (1)] we have to take other evidente of subsequent acts and 
conduct into consideration. oe - 

„It appears from the evidence of plaintiffs’ witness Kartik that 
Nanda Kishore had an income of Rs, 600 and about a thousand 
maunds of paddy from his khorposh mouzahs, that he was a good 

At) (1915) L. R. 421. A. 192; I. L. R. 42 Cale. 1179 ; 22 C, L. J. 498. 
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1035. these circumstances, it is not strange that he was always in need 
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of money for his family expenses. There is no doubt that he was 
in a distressed condition-from the latter-part of ‘Raja Rash Behari’s 
time and during the minority of Raja Jaimangal. In 1893 and 1894 
N. R. Chatterjea, ¥ he was-in such straitened circumstances that he had to borrow very 

. aa petty sums at a very high rate of interest. In rgor the Jheria Raj 
itself had to execute decrees and issue processes of attachment and 
sale proclamations against him. 


Prayag Kumari 
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In some of the documents executed by him he asserted perma- 
nent rights in the khosz$osh mouzahs after the death of Raja Rash’ 
Behari and when the estate was under the management of the Court 

eof Wards during Jaimangal’s minority. In the mortgage bond 
dated 30th February 1890 for Rs. 6000 executed by him and his 
son Abodh Behari they asserted a permanent saleable and transfer- 
able interest in Parashbenia, Tisra and Golakdihi i. en the &horposh 
mouzahs ; and in the Amalnama dated the ist April, 1891 ia: 
favour of Purna Chandra Daw they asserted that mouzabs Tisra and 
Golakdibi were granted to them to be“ perpetually held in their 
family from generation to generation” and in the makavari pattak 
of the said two mouzahs dated the xst March 1892 he stated that 
Raja Udit had made a “ rent free permanent korposh gran”. ' ` 

That mokazari pattah was in respect of Tisra, Golakdihi (both 
surface and under-ground) in favour of the same Puroa Chandra’ 
Daw. On the 13th July 1896, Purna Chandra Daw brought a suit 
for declaration of his title to and possession of coal land of Tisra 
and Golakdihi against one Mr. Cohen who had obtained a pattah’ 
from certain Mudis who had merely rayati interest and also a settle- 
ment of the underground rights in the lands from Raja Jaimangal. 
Nanda Kishore was made a 70 forma defendant to the suit. In his 
written statement, Nanda Kishore set up a permanent right under a 
Rhorposh grant dated the „5th Chait r2 54. The Court held that 
the sanad produced (by his leseee) was a forged one, and that 
Nanda Kishore as possessor of a life estate had no Tight to the coal 
or the minerals in the mouzahs, i 

lt is contended that the litigation shows that there was ill feel- 
ing ‘between the parties buf the suit was instituted’ in July 1896 
when Janaki Prasad and Shiba Prasad were living in the Rajbati ; 
and before the litigation ended in 1905, Raja Durga Prasad had 
got the gadi and celebrated the marriage of Janaki Prasad with 
great pomp. The result of the litigation stated by Raja Jaimangal’ 
and carried on by Raja Durga Prasad was that the property was 
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brought back (Nanda Kishore having already parted with his inter- 
est) and it cannot be said under these circumstances th&t ıt showed 
any ill feeling between him and the Raj. 

Kunjo Behari also executed mortgages, but he did not set up 
any right in excess of what he bad. Raja Durga Prasad brought - 
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Jaimangal’s death. But that was afier Kunjo had transferred his . 
rights and got money and the result was that the property was 
recovered. That also does not show any ill feeling, and having 
regard to the manner in which Raja Durga Prasad treated his 
relations, there could not be any question of ill feeling between 
them. 4 

A portion of Parashbenia was acquired by the Government 
under the Land Acquisition Act, and the transferees from Nanda 
Kishore and Kunjo as well as Raja Durga Prasad claimed the com- 
pensation money. The Court of first instance held that the purchases 
by Rani Tara Kumari and Gobinda Kumari were Benamé purchases 
for the Raj and on appeal the case was compromised. This was at 
a time after Janaki Prasad’s marriage and death and while Nanda 
Kishore was living in the Rajoati. 

_There is no doubt that Nanda Kishore did assert rights in 
excess of what he had in the Akorfosk mouzshs. But that by itself 
would not show any intention to separate. In the Serampore 
` case (1), the plaintiff asserted separate estate in the £horposh property 
but the High Court held that as the deed itself recited that it was 
a maintenance grant there was no repudiation of the interest of the 
Raja, “ The interest of the Raja would be by way of reverston, 
and the document expressly mentions that the property is 2Aorposh, 
it expressly admits the possibility of aright of reversion by the 
Raja” (See judgment priated in by Vol. D, pages 48, 57, 62 L 24-37, 
63, L 45-47, 64, L 1-2). The judgment of the Hign Court was 
upheld on appeal. In the present case als», it was also expressly 
stated in the, detd that properties dealt with were granted a; 
khorposh, | . ; . f 

In Sri Raja Viravara v. Sri Ruja Viravara (2), their Lordsnips 
observed “ It is said that Janardan and his family have dealt with 
these villages in a manner inconsistent with their holding them for 
their maintenance only. Their Lordships express no-opinion on 
the point, but even if they have exceeded their rights that will not 
after the effect of what was done by the agreement of 1871”. We 
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do not think, therefore, that the setting-up of permanent rights 
in the 4407p0%% mouzahs affected the position. 
Separate estate of Nanda Kishore and Brojo Lal. 
Some of the mortgage bonds executed by Nanda Kistioré stiói 
that tie had separate properties which he dealt with as his own. 


N.R Chatierje F In dne of them (Exhibit 57): dated the 2 th Febriiary 1884 ioù- 


zah Urbhita is described asa mouzah " purchased by mý ancéstdrs 
at auction sale” ; mouzah Urbhita appéars to be a Chak inċlüded 
in Parashbetia. The mokarari right in Parashbenia was puichiised f 
by his mother Rahi Tara Kumari and Gabinda Kumati in equal 
sharés (See Exhibit 62). Only the proprietory tight i, e, ‘tne right 
to receive rent was granted as &horp~o,k to Nanda Kishore and 
“Brojo Lal, In certain Land Acquisition cases of the year 1911 
it was held that there was no mok wart right, but in the suit for 
resumption of the Rhorposh mouzahs of Kunja Behari after his 
death by Raja Durga Prasad u was held that the mokarari interest 
and &horposk ivterests were sepirate and the lattér only was 
resumed (Exnibit 72). 

Then some lands in Belkanali in Nij Jlieria and in mouzah 
Pandulia were mortgaged in the bonds (Exs. 41 and. 59) and 
Exhibit 40. There is notbing to show that the Raj had any share 
in Belkanali or Pandulia, and they certainly do not form part of 
the Ahorposk wouzahs. Then again mouzih Amagora “ purchased 
at auction sale by my ancestor” was mortgaged (Exhibit 57). 
Iti is suggested by the defendant that the word “ ancestral” might 
mean purchased by his mother. Ordinarily pattrick meåns 
paternal but the mokarari night “of Parashbenia which was pút- 
chased by Rani Tara Kumari and Rani Gobinda Kumari are also 
referred to as “Paitrick”. However that mày be, there is no doubt 
that Nanda Kishore had separate properties of his own in which 
the Raj had no share and which was separately dealt with by hini 
as his own. . 

It is contended that if the family remained joi, Parashbania 
having been purchased by Tara Kumari, and Gobinda Kumari the 
latter’s share would have descended both to Raja Udit and Brojo Lal. 

On the other hand, it 1s ‘said that “the property was of inconsi- 
derable value and the Raja. did not trouble himself about it, But 
the income of the Raj at that time was about Rs. 17000 only, and 
the property, therefore, was relatively substant ial. 

Brojo Lal similarly had some separate properties of his own. 
In the usufructuary mortgage executed by his son Kusjo Behari in 
favour of Durga Prasad (then Kumar) on the zogth July 1886 He 
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mortgaged “auction purchased” 8 annas share of Parashbenia, 8 
annas of mouzan Angora 8 annas of Ojhadib, the lastehaving been 
purchased by Brojo Lal at an auction sale in 1854. It is to be 
noted that the mortgage was executed in favour of Kumar Durga 
Piasad Singh himself, mouzih Ojhadih was subsequently sold by 
Kunjo to one Joy Chandra Roy ‘on the 7th July 1892. It appears, 
therefore, that both Nanda Kishore and Brojo Lal had separate 
properties. As already stated, the mokarart interest in Parash 
-benia was purchased by Ranis Tara Kumari and Gobinda Kumari 
in equal shares, But the other properties are described as ancestral 
which would ordinarily mean that they. were purchased by Raja 
Sangram. If so, the plaintiffs’ case would be stronger. But in 
any case there is no doubt that both Nanda Kishore and Brojo 
Lal had separate properties of their own waich were dealt with 
by them without reference to each other and without reference to 
the Raj. Apart from the impartible estate (the Jheria Raj), there- 
fore, both Nanda Kishore and Brojo Lal were to this extent sepa- 
rate in estate from Raja Udit and his successors. If however as 
held in the Gangore case (1) and the two cases Yarlagadda v. 
Varlagadda (2) and Sri Raja Viravara v. Sri Raja Viravara (3) 4 
partition of partible properties does not effect a separation, the fact 
“that. Nanda Kishore had separate properties or that he dealt with 
them without reference to the Raj cannot, having regard: to the 
other circumstancesof the case, effect a separation. 


Personal expenses of Nanda Kishore and 
members of his family. 


After Jaimangal attained majority only the maintenance money 
of Nanda Kishore was regularly paid. The rekars do not show 
any other payment except three petty sums (such as for hooka and 
tobacco 'etc.). Atter Durga Prasad became Raja, however, all bis 
expenses (besides the maintenance allowance) appear to have been 
paid to. ‘him. e i 

The items are too numerous to be mentioned and we will 
only state the nature of the expenses paid-wrapper, winter clothes, 
shawi, 'alwan, dhooties, shoes, milk, lantern, hooka, opium, tea, 
pigeon. price of kandis “(earthen pots), gost of journey to Baidya- 
Hath for fulfilment of vow, cloth for "Janmastamibrata, price of 
medicine, the price of one seer of milk for Nanda Kishore besides 
2 seers for Janaki and Shiva Prasad (who are hving at the Raj oai) 

" (1), 1875) L. R al, A. 263. 

(a) (1900: L. R. a7 I. A. 151; 1. Le R, 24 Mad. 147. 
(3) (1897) L. Rea41. A, 118; l L. R. 20 Mad. 256. 
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and the price:of opium was regularly paid. When Nanda Kishore’ 
accepted invitations at the houses of his relations, besides all his 
expenses for the journey, the expenses of peons to guard Puranagazh 
at night were paid. The price of a horse for his son, of a bullock 
{cr his cultivation, of sheep, goats, the cost of repairs (price of straw. 
wond and wages of labourers) of Puranagarh (sometimes lumped 
up together with cost of repairs of Raj ouilding), his expenses efor 
going to Ghati (where his eldest daughter was married), to Pandra 
(where bis and daughter was married), to Babinga (his father-in- 
law’s place), the wages of his servants (male and female), his costs 
at Puranagarn, cart hire for his maid-servants’ going home, price 
of clothes for his maid servants, the expenses of the fardan sradh, 
those of feeding Brahmans on the occasion of ¢arpan performed by 
him, price of sheep for fulfiiment of his vow, even the wages of 


.coolies for digging a ditch, for cleaning the rooms at Puranagarh 


and the price of screws for the door of his privy, the wages of bearers 
for his and his wife’s trips from Puranagarh to the Rajbati, all 
these and various other expenses were paid by the Raj. In fact, 
during Raja Durga Prasad’s time Nanda Kishore was treated as a 
member of the family. 

The account books of sidha of paddy for the year 1314 lon to 
1316 and 1321 mention the servants of the Raj who get sisa annu- 
ally from the Raj. They contain the names of some of the servants 
at Puranagarh, the Thakur Mahal as well as at the mahal of Bara 
Ram (the plaintiff No. 1), of Burt Kumari Saheba (wife of Nanda 
Kishore) at Puranagarh, some of these signed oy Durga Prasad Singh 
himself, 

The diet expenses of the Buri Kumarani (3rd wife of Nanda 
Kishore) were also paid during Jaimangal’s time. She used to get 
her diet money at 8 annas per diem aad occaiionally expenses 
for uffin and wazes for bearers from Puranag arh to Rajbati and 
back There is a break, in the payments between July 1896 
ana May 18y8 The plainuffs suggested that it was because of the 
Tisra case, It appears, however, that during the Tisra case some 
expenses of Nanda Kish-re and Abodh Behart's widow were paid 
by the xaj, and Abodh's daughter was married by Ja:mangal, while 
Ja aki Prasad and Shisa Prasai were being brought up at the Raj- 
bau. ln the circumstances, it" 1s difficult to see why the expenses 
of the Buri Kumrani, the 3rdwife of Nanda Kishore, should be 
stopped. It is stated that Nanda Kishore and his wife were for some 
time away from Jhera. . e 

During Raja Durga Prasad’s time she used to get not only 8 
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annas as per diem diet money till the Raja’s death, but also her Civin, 
‘other expenses such as for medicine,- hooka, cloth, Blanket, sheet, 1925 


mew 


expenses of /anmastami (festival), her travelling expenses to her Prayag Kumari 


father’s house at *Bahinga and back, Bidai for her spiritual preceptor, v 
4 p 5 aoe $ . : Siva Prosad. 

expenses in connection with her visit to Baidyanath, and feeding = 
Brahmins there, those in connection with visiting other sacred places, N- R. Chatterjea, F. 
price of anklets, &4a700 and conchshell bracelets for her, price - of er 
sheep sacrified for her vows, and wages of bearers for her coming 
to the Rajbati from Puranagarh and back—an item frequently 
recurring. 

During Jaimangal’s time Abodh Behari’s widow (the Dulhin of 
Kisgo) used to get only her diet money at the rate of 4 annas per 
diem even during the period that the Buri Kumrani was not recei-* 
ving hers. In Durga Prasad’s time besides her diet money (which 
was sent to her by money-order when she used to go to her father’s 
place at Kisgo) her other expenses were paid such as price of conch- 
shell bracelets, cloth, her Jédai, her, travelling expenses to Kisgo, 
expenses of sending JVeffuris to Kisgo and bearers’ wages for trips 
to the Rajba:i and back to Puranaygarh. 


Mag in entsi-s and diet money to strangers. 


Plaintiffs bave relied on a large number of entries in the rokars 
to show that payments were made to the families of Nanda Kishore 
and Brojo Lal- under the head of. Magan which, it is contended, 
means “charity.” 

For instance, magan to Dhibu Nooaoo (Shiva Prasad defendant) 
Rs. 2. 

Magan to Chota Thakur (Pran Krishna) Rs. 15. 

Magan to Nanda Kishore Singh Rs ro, 

Magan to Tnakar Mahal (Brojo Lal’s) Rs. 25. 
, To Noonoo of Narangarh (Abodh Behari’s daughter) through 
Dhibu Noonoo Rs. 100. 4 Í 

Paid as price of Milk for Jita Parab to Nanda Kishore Rs. 2. 

It is contended that these payments were all by way of charity. 


The Court below observes :—The entries in rokars shown as 
payments on account of Magan go to indicate that ordinarily pay- 
ments made to a person in a lump is entered as Magan when ıt is not 
known what use the person getting if is going to put to “amounts 
paid without specifying.the articles to-be purchased are shown as J 
Magan.” This does appear to be correct because although the 
details are not stated in many cases (such as festive occasions) the 
purpose for which the payment was made is stated, but we think 
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(as contended by the defendant) that the word “ magan ” is used in 
the acconrts ¢with reference to voluntary payments i e., the payments 
wich the Raja was under no obligation to make. [hen the meaning 
to be attached to “ Magan” would vary according, to the particular 
persan to whom it 1s paid. For instince, “Paid to Moharani 
Saheba (Chnatura Kumari) out of Rg 8oo on account of Mazan for 
Svadh ceremony of her f.tier Rs ~oo” cannot mean * Charity ” 
to the Moharani. Again, the entry “magan for the holy thread 
ceremony of th- san and the marriage ceremony of the nephew of 
Mahapr vu ef Beto Rs 500” cannot mean charity as the Maha- 
prayu of Bero is the guru of tre Jheria Raj. It means pronamé or 
preset Similarly, magan Rs 5o paid to !.alt K shore Mitra, Vakil 
cannet mean char ty—it means a pres:nt On the cther hand, magan 
of Rs. 25 for Meajulla’s daughter’s marriage is certsinly charity. It 
is, accordingly, co: tended bv tie defendant tnat the mere fact that 
certain entries of payments t? Nanda Kishore and Brojo Lal’s 

families appear under the head of Magan do not show that they 
were paid by way of charity but were really presents, 


Reliance was placed, however, by toe appellants upon the state- 
merts ot Rani Chatura Kumari that vayme. t t members of the Raj 
family are not Magan. But the payment of Rs. 500 to herself for 
the Sraah ceremony of her tather (the receipt of which was signed 
by herself) cannut be held to be a charity payment though it may 
be so treated as a payment t> her brotaer. Inthe Court below it 
was said to have been entered as Magan by mistake, but tie Amlas 
have been examined and they have not said so. It is to be noted 
however, that mo expense on account of marriage, birth, sradis, 
upanayana and diragaman eter, ie., cases in which it is obligatory 
on the Raja tə make payments is entered as Magan. There is one 
solitary entry Rs 15 t> Nanda Kishore as gami (death). It is 
suggested by tie plaintiffs that it was on the occasion of the death 
of Abodh’s little child wha died about that time according to Rani 
Chatura Kumari’s evidence but there is nothing to connect the two, 
and it is suggested by the defendant that it might have been paid to 
some servant of Nanda Kishore or some poor men for whom he had 
paid. Having regard to the fact that there are numerous entries of 
expenses paid in connectién with births, deaths and marriages none 
of which is entered as magan the solitary entry cannot affect them 
more especially as Nanda Kishore and Brojo Lals families were, 
according to the contention of the plaintiffs themselves, entitled to 
such expenses under custom. s 


It appears that diet money was paid to distant relations and who 


? ° 
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generally at the rate of 8 annas, and to the Noonoo of Karangarh 
son of Chaunarain Singh of Karangarh (Rani Gobinda Kumarv’s 
brother's son) at the rate of one rupee and some time at the rate 
of Rs. 2 per diem in the year 1894 and also in the year 1896- 1897. N. R. Chatterjea. Je 
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Mati Lal an illegitimate son of Raja Rash Behari used to get diet 
money, it is not clear at what Tate, but it is a small amount, per 
mensem, Surjalal Singh another illegitimate son used to get it at 
the rate of, Rs. 12 a ‘month. There are other caste people who were 
supported by the Raj and got regular diet expenses, for instance, 
Prayag Singh Babu (the rate is not clear) Damar Singh Babu, Puro. 
Singh Babu (a cognate) Bramho Singh Babu and Parso Singh Babu , 
(a cognate). But no custom of payment to such persons has been 
alleged or proved, and there is nothing to show that they had any 
right to such payments. in their case the payment was by way of 
charity. The members of Nanda Kishore’s and Brojo Lal’s bran- 
ches, on the other hand, were entitled wader custom to get mainte- 
nance and that shows the difference between the two classes of 
cases. 


_ Besides diet money it appears that the Jheria Raj paid various 
kinds of expenses not only to the members of Nanda Kishore’s and 
Brojo Lal’s branches, but to other people also not only during the 
time of Raja Durga Prasad but even during Raja Jaimangal’s time 
There are entires of costs ‘of house repairs, fur religious festivals, 
births, deaths, marriages, szad, Durga Puja, Kali Puja and Saras- 
wati Puja, and miscellaneous expenses. These payments were made 
to pérsons related by marriage, agnates or other connections, ser- 
yants and dependants, school boys and even strangers. There are nu- 
merous such entries, and sometimes substartial amounts were paid. 
It is,-accordingly, contended for the plaintiffs that the fact that the 
expensés of Nanda Kushore’s or BrojoLal’s branches were paid 
does not show that they were joint. There is no doubt that similar 
payments were made to others, but with this important difference 
that in the case of Nanda Kishore’s and Brojo La’s branches they 
were duritig the time of Raja Durga Prasad far more numerous and. 
regular, the only exception being in the case of Larumoni with’ 
respect to whom there are also numerOus entries, Then, again, with 
. regard to the experises connected with births, deaths and marriages, 
i, e, the extraordinary expenses in these two branches they got the 
expenses as of right and not by way of charity, and there can be 
no cOfparson between theth and the other persons referred to 
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above with regard to such expenses, Larumoni not excepted. , We - 
do not, therefore, think it necessary to go into the details of the 
expenses paid to the other persons, 
Buria Bhanas. . 

The defendant produced a slip book of the Sarkzi Bhanas 
: (kitchen) of the time of Raja Jaimangal Exhibit Y series. We 
would refer toone or two slips to show the nature of the 
entries. Exhibit Y(1), dated the asth October 1896 mentions 
expenses on account of Rani Mata (wife of Raji), Raj Mata (the 
mother of the Raja), Kumar Saheb (Durga Prasad), Nuni Mata 
(daughter of the Raja) Sukermoni’s mother (kept woman) Sukur- | 


- moni, Sahajadi (kept woman) 4 persons of Puranagarhk and boys of 


Thakur Mahal. The quantity of rice, da/, salt and spices, oil, ghee, 
together with the price thereof are entered in these slips. In some 
others, again, amounts in cash are entered é.g. sons of Thakur Saheb ` 
8 annas. These slips were issued by the Raj upon one Chandra 
Mohan Kar who used to supply the articles for the kitchen. 

They were relied upon by the defendant to show that members 
of Nanda Kishore’s and Brojo Lal’s families used to have cooked or 
uncooked food from the Raj kitchen. 

On behalf of the plaintiffs it is stated that there were two kitch- 
ens, one the sarkari and the other the Khas Bhanas ie. the Raj 
kitchen. 

lt appears, however, from the evidence of Rani Chatura Kumari 
that some dishes were prepared at the sarkari Bhannas and then 
sent to the inner apartments of the Raj where special dishes were 
prepared for the Raja and his family. Cooked meals were sent to 
Kunja Behari’s house and to other persons mentioned in the list. 
Dry (uncooked) articles of food seem to have been sent to Purana- 
garh (Nanda Kishore’s house ) during this period. 

It is contended for the plaintiff that neither the proper cus- 
tody of this slip book nor the handwriting of Kali Charan Mahata 
who wrote them has been proved. But they are counterfoils of 
slips issued by the Raj and have been produced by the Raj. They, 
therefore, came from proper custody. Kali Mahata 1s said to be 
siding with the plaintiffs and his handwriting is proved by Jogeswar 
Prasad Mohuri and we do not see sufficient reasons for rejecting 
them. As stated above, uncooked foods sometimes seem to have 
been sent for four (sometimes three) persons of Puranagarh. 

Then there is a pakana book (list of guests) of the time of Raja 
Durga Prasad. Exhibit 1503 mentions the names of guests cofing 
from different places and the name of Bara Kumar Saheb (Nanda 
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Kishore), Dulhin Saheb of Puranagarh appear along with those of civit; 

the other guests. There are a number of such entriese Itis said 1925. 

for the defendants that fakanas means persons connected by Prayag Kumari 

marriage, and as Nanda Kishore was not so connected, the expres- 

sion pakanas was loosely used as indicating merely those who were 

dining temporarily and that it showed that Nanda Kishore used to 

come and stay at the Rajbati. s 

The defendant also produced an account of daily expense of the 
Raj for 1910 (Exhibit Z 242) showing the rice, salt, oil, etc, for the 
dishes, of the members of the Raj family, Nanda Kishore, Pran 
Krishna, and his wife, Janaki Prasad and his wife, Shiva Prasad, 
Jagananda, Hardyal and his wife and others, and also a list of 
expenditure of kerosine oil from the stores of the Raj in which oil 
for one lantern for Puranagarh is mentioned. Excepting the slip 
book of the Sarkari Bhanas, however, the other account books are 
of the period of Raja Durga Prasad. 

Durga Prasad’s time. 

Durga Prasad became Raja on the death of his elder brother 
Jaimangal in September 1899. During his time the income of the 
estate increased enormously. From Rs. 7,000 at the time of Raja 
Udit, and Rs. 17,000 during the time of Rash Behari, the income 
swelled to ten lacs a year, and money was pouring in thousands as 
bonus for coal lands. A palace was built and valuable furniture 
was purchased during his time. He was very generous to his rela- 
` tions and to strangers also. The evidence shows that he 
looked upon Janaki Prasad (the eldest son of Lal Behari and 
grandson of Nanda Kishore as his heir. The plaintiffs’ case 
was that he was entreated by Nanda Kishore and his wife to take 
him to the Rajbati and maintain him and he was, accordingly, 
. taken there by Raja Dirga Prasad. But, as a matter of fact, Janaki, 
went to reside at the Rajbati during Jaimangal’s time in 18y4-95 
and Shiva Prasad came the next year (189 5-1896). | 

The chit boêk of the Sarkari Bhanas for 25th October 1896 t0 
which we have already referred mentions the Rani Mata, Raj 
Mata, Kumar Saheb (Durga Prasad) and other persons including 
“four persons of Puranagarh and boys of Thakur Mahal.” The 
four persons of Puranagarh must be Janaki and Shiva Prasad and 
probably two females of Nanda Kishore’s family. 

There were a.number of boys who attended school and resided 
at the Rajbati. Among them were Janaki Prasad and Shiva Prasad 
and Satya Narain (maternal cousin of Krishna Prasad). The defen- 
dants contention is that they were all “ maintained out of charity.” 
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During Jaimangal’s time the entries relating to Janaki Prasad are 
few—mostly yelating to price of books, papers and school fees. Some 
of these expenses appear for Janaki Prasad as well as Satya Narain 
besides a few items for “ gurnsey frock,” blanket, dhuty, chadar, and 
pugree for Janaki Prasad, shoes, wrapper for Dhibu Noonoo (Shiva 
Prasad), price of padlock for him and one or two other items for 
him. There are, however, entries relating to the purchase of bogks 
and examination fees for other boys (Hira and Dukhi Lal), shoes 
for Satya Narayan and others, blanket for Larumoni (Rash Behari’s 
wife’s sister’s son), cloth for Mati Lal and so on, During Jaimangal’s 
time, therefore, there was little difference between Janaki Prasad 
(and Shiva Prasad) and the other boys who lived at the Rajbati. 
For the first thtee or four years after Durga Prasad became Raja 
Janaki Prasad (and Shiva Prasad) used to get education expenses 
along with other boys, but they also get some other personal 
expenses, such as for shirts, cloths, lantern, medicine etc., and 
there were some cash payments to Janaki Prasad for his expenses. 
It is stated on behalf of the plaintiffs that the amount received by 
Janaki Prasad ing years from 1894 to 1go2 would work out at 
only Rs, 3 or 4 per month. But from 1903, there was vast 
difference between the treatment of Janaki Prasad and that of 
the other boys. Since then all possible expenses of Janaki 
Prasad were paid by the Raj. They are too numerous to be 
mentioned, the abstract alone of the items (prepared. by the 
defendant) covering 43 printed pages. We will only state 
some of the items which will give an idea of their nature—shirts, 
dhutis, cloth and cotton for quilt cover, comforter, coat, 
tailors charges for making shirts and coats, endi cloth for 
coat, silk umbrella, silk shirts, silk bordered dhutis, shoes, slip- 
pers, bed sheets, " gurnsey frocks”, blankets, costs of washing 
clothes, betel leaves, hair oils, soaps, soal cakes, steel trunks, 
screws for framing mirrors, bell metal utensils, soda, parcels of 
books, playing cards, butter, milk vegetables, pomegranates, goats, 
pigeons, tickets for theatre, expenses for hunting expeditions, 
wages for pulling his punkha, expenses of his going to Pathrole and 
other places, price of gram for elephants and horses during his stay 
at Tisra,.his expenses (and chose of seven others) when invited to 
the dtragaman of the Raja of. Nawagarh, his expenses connected 
with his wife’s diragaman, sheep for fulfilment of his vows, price 
of kosa and kusi for worship, expenses for his (and other members 
of the family) going to Prayag (Allahabad), expenses in connection 
with Tijfestival, silver for anklets and clothes ordinary and 
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silk bordered for his wife, barley and tumbler for his wife 
(asked for by her) feeding bottle for his son, suit of garments and 
kurta for his son, “ rope for rocking cradle for the son of Chota 
Thakur”? (Pran Krishna) in the zokar is evidently a slip for 
Bara Thakur (Janaki Prasad) as the former was not married till 2 
years afterwards. (It is referred to by the Court below as 
anachronism), silver and gold for his son’s ornaments, doctor's 
fees for his treatment and that of his son, expenses of his wife's 
visit to Bharkata (her father's place), betel, tobacco, and sweets sent 
to Bharkata, wages of masons and: labourers for erecting the com- 
pound wall of his wife’s Mahal (in the Rajbati), price of /uchés and 
sweets for feeding Brahmins, Besides these, there are many cash 
payments for his expenses, 
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The account of daily expenditure from the Raj stores show. 


daily provision of fine rice, flour, ghee etc, for him and his wife. 
Kerosine oil was supplied for him from the Raj stores. 

With regard to Shiva Prasad also, there are entries which are 
similar to those in connection with Janaki Prasad. In Jaimangal’s 
time the items are few, but in Durga Pragad’s time they are numer- 
ous and as they are similar to those in the case of Janaki Prasad 
(except the expenses relating to his wife and son) we will not refer 
to them. He was also paid a cash allowance of Rs. 5 per diem. 

We do not find anything like this in the case of Larumoni or 
any other person. As for the “ charity boys”, only the expenses 
for and incidental to their education were paid. 

The expenses connected with the #i/ak (betrothal) and upana- 
yana of Janaki Prasad again show how he was treated by Raja 
Durga Prasad. The expenses in connection therewith are men- 
tioned in detail in the voZavs. Such detailed expenses are to be 
found only in the case of Pran Kfishna and others—the members of 
Nanda Kishore’s and Brojo Lals branches ; the only exception 
was the Nuni of Joynagar, who was a stranger to the family, 
but whose maintenance and marriage expenses were taken upon 
himself by Raja Durga Prasad. Janaki’s #lak took place in 1903, 
and he was married in 1904. The marriage was performed ona 
grand scale. The entries are too numerous to be mentioned, 
they give every detail of the expenses incurred and the details 
leave no doubt that the articles necessary for it were purchased by 
the Raj itself, “We quote only a few petty and a few big items. 
Raja Durga Prasad himself went to Bharkata (the bride’s place) 
and a bioscope and dancing girls were brought from Calcutta and 
elsewhere, The Head Master of the Jherig School (of which the 
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Raja was the secretary) was desired by the secretary to close the 
school on Monday, the 27th on account of the marriage ceremony 
in his family (see notice book of Jheria School, dated the a 5th 
July, 1903). . 

The plaintiffs’ case is that Raja Durga Prasad was fond of 
amusement, and as by this time the estate was freed from debt and 
surplus funds were accumulating in his hands, he took the oppor- 
tunity of making himself merry. The plaintiff No. 1 says that 
Nanda Kishore was in very straitened circumstances, he could not 
perform the upanayara of Janaki Prasad and he requested Raja 
Durga Prasad, who always helped poor relatives and kinsmen, to 
see Janaki’s upanayana celebrated. i 

But a summary of the expenses will show that the amount spent 
on amusements was only a small fraction of the total expense :— 


Carrying tents to Bharkata and back Rs. go 
Bevarasi Sari and other articles... von n nee 3270 
Band from Calcutia ee EKO 
Betel leaves ste yews 162 
Nautch girls see yee QT 
Raja took with himself to Bharkata wee gy e 3500 
Rasad at Bharkata wee gy nee 1...) 
Clothes for servants e. n ee 148 
Chira rr asa 7 
Ornaments ee s o 915 
Fire Works ee yo o 328 
Expenses of bridegroom ee no o 325 
Other miscellaneous expenses— one 

flour, gkee and other articles of food e ay tee 3043 
Goats 


vee iy wee 225 
Bioscope = ee n oe 65 


Offerings of Naibedya for the worship of various deities through 
priests were made on the „occasion of the marriage Among others 
at the stkan of Nilkantha Bashini, Bansbuda (the Bastu deity of 
Jneria Raj), offerings of sheep and goat at the stkan of Bansbuda ` 
and Kali etc., rice offerings to Nilkantha Bashini and other deities. 
Pronamis were paid to the Zhakurbart (Lakhi-Jonardan the Raj 
deity) the Authkaré ghar (Siraghar), Nilkantha Bashini and Durga 
Mela and Bansbuda (the bastu deity) at the rate of one rupee each, 
and various other deities at the rate of 4 annas each, 

It isto be observed that according to the plaintiffs’ witness 
Hardoyal the custom is to pay pronamis to all deities and Whided- 
gasare offered to the deities whenever the marriage of any 


y . 
Vou. XLII.] HIGH COURT. 


member of the Raj family takes place, and that pvonamis were not 
paid to the Authavi shar, Bansbuda and Thakur * ghar on the 
occasion of marriage of the members of Nanda Kishore’s family. 
The entries in the books however show otherwise. 

All the relations were invited—Those of Mudra (Rani <Golap 
Kumari’s father’s house), Pahardaha (Plaintiff No. 2’s father’s house), 
Nunyad (Plaintiff No. 1’s father’s house), Bahinga (Nanda Kishore’s 
father-in-law’s house), Kisgo (Janaki Prasad’s mother’s house),Chura 
(Jaimangal’s father-in-law’s), Narainpur (Abodh Behari’s first 
daughter's father-in-law’s house), in the same way as relations would 
be invited if the marriage were that of Raja Durga Prasad’s son or 
brother. 

It is not denied on behalf of the plaintiffs that the festivals tooke 
place at the Rajbati. But the plaintiff No. 1 stated that the marwa 
was erected, and the auspicious ceremonies incidental to the 
marriage such as puja &c., were performed at Nanda Kishore's 
house, and the feeding of relations &c., took place in the Rajbati as 
Nanda Kishore’s house was small, and thatched with straw and ina 
dilapidated condition, that the bride and bridegroom after the 
marriage went to the house of Nanda Kishore and did not come to 
the Rajbati, but that at the request of Nanda Kishore came to the 
Rajbati subsequently. Some other witnesses for the plaintiffs also 
say the same thing. On the other hand, Rani Chatura Kumari 
says that the marwa was erected and the auspicious ceremonies 
were performed at the Rajbati. But the entry ‘ wages for female 
labourers for filing up (illegible) of the marwa ghur for the Thakur- 
moni’s marriage Re. 1-2 ” shows that the marwa was erected at the 
Rajbati The entry of “Betel and tobacco for the Thakurani 
Saheb Re. r” shows that the bride must have come to the Rajbati 
and it is not likely that the marriage having been performed with 
pomp, the bride and bridegroom would go to Nanda Kishore’s 
dilapidated huts. Jagabandhu Roy says he did not know if Janaki’s 
wife came to the Rajbati, but in his letter dated the 26th July to 
Gokul Chandra, tehsildar he wrote that “the bride and bridegroom 
reached the gaz yesterday so there is a great rush of people to-day 
and there is no end of expenses.” The gark certainly means the 
Rajbati and not the huts of Nanda Kislfore. 

Hardayal Sing says that at the tithe of the marriage, Janaki lived 
at the Rajbati, but he saw the “bridegroom after saluting the 
Sivaghar, was coming out” from Nanda Kishore’s house. That is 
not ifspossible because on such an auspicious occasion Janaki might 
have gone to Puranagarh to bow to the deities there before starting 
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for the marriage procession. But there can be no doubt that the 
marwa was prépared and the marriage was celebrated at the Raj- 
bati. ` . ‘ 
Plaintiffs’ witness Jagabandhu Roy (who was for sometime 
manager under Raja Durga Prasad) says that he suggested that 
Rs, 1,000 should be given in cash to Nanda Kishore, but Raja 
Durga Prasad said that the views of the Rajmata (Chatura Kumaff) 
and the Maharani should be respected, that Nanda Kishore would 
squander the money if cash payment was made and that therefore 
the expenses should be disbursed from the Rajbati. Jagabandhu 
says that he prepared an estimate of Rs. 2,500 or Rs. 3,000, 10 or 12 
days before the marriage, and the Raja agreed to it, That would 
“be about the roth of July as the marriage took place on the 
22nd July. Buttwo months before the marriage 7th Jhyt 1310 
(21st May 1903), there isan entry of Rs. gso for ornaments for 
the. marriage. The Tilak (betrothal) took place about a year 
before, and there is an entry dated the ist June of Rs. 3000 for 
purchasing Benarasi cloth for the marriage. In his letter to the 
Mukhtear at Purulia on the 22nd June Jagabandhu himself wrote 
that ““ just now there are various items of indispensably necessary 
expenditure to meet and yet the Raja Saheb is spending all money 
on marriage &c” and on the 18th July wrote to the same mukhtear 
that “there is a marriage here Rs. 12000 has already been spent 
and Rs. 5000 to 6000 more will be spent owing to pressure of work 
on account of marriage &c.” On the 27th June he wrote to Babu 
Jogesh Dey, Vakil that there are several #panayana and marriages 
in the Rajbati and money could not be sent for costs (of an appeal 
pending in the High Court). It is impossible, therefore, to accept 
the statement of Jagabandhu that he prepared an estimate of 
Rs, 2000 or 2500 and that only 10 or 12 days before the marriage, 
The zpanayana of Janaki also took place at the same place just 
before the marriage and as the proper age of upanayana had 
passed, Prayaschitta had to be performed and there are entries 
with regard to articles required forethat ceremony, payment to the 
priest in respect of religious expenses connected with the wpanayana, 
and Dakhina to Brahmans who officiated at the ceremony, cost of 
erecting a shed for the wpdnayana, offerings of Naibedya at the 
Thakurbari, Kethart Ghur, Nilkantha Bashini and even to the 
deities at the houses of other persons. Then again the Zkia (alms 
given to the boy invested with sacred thread at the time of ypa- 
nayana) by relations and others (amounting to Rs. 30*13"3 wer cre- 
dited to the Raj estate, the Raja himself paid Rs. roo as Bhikha. 
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All these show that the upanayana ‘and marriages of Janaki 
Prasad were celebrated just as they would be done in ¢he case ofa 
member of the family, and there can be no doubt that they were 
celebrated at the, Rajbati. 

When Janaki went to bring his wife in diragaman his 
expenses for going to Bharkata and price of silver orna- 
ments and sweets sent to that place were all paid by 
the Raj. A son was born to Janaki in October 1904 and 
there was great rejoicing on that occasion. Information was sent 
to all relations and neighbouring Rajas and the entries show that 
the child was born at the Rajbati, the expenses in connection with 
the lying-in- room—the sixth day and the ninth day ceremonies—the 
articles required for those ceremonies, the fees of the priest, the 
feeding of guests, bidai (parting presents), ornaments and satin for 
the cap of the child, payment of girls for dancing were all paid. 
The plaintiff No. 1 says she never saw the child, but there is an 
entry showing that gold ornaments were prepared for the Raja 
and Rani’s seeing the child for the first time. In connection with 
the annaprasana ceremony (the first taking of rice by the child 
when six months old), there are entries of expenses of Poojahs 
offered to family Gods and other religious expenses in connection 
with the ceremony, fees for officiating Brahmans, ornaments for the 
baby, gold for enlarging his bangles, and feeding bottle for him. 
The child fell ill and a doctor was brought from Dhanbad, The 
boy however died, and there are entries showing expenses in con- 
nection with his cremation and feeding of relations on his death. 
Janaki himself died on the rrth February 1911. The cremation 
expenses and those for casting his bones into the Ganges at Tribeni 
were paid. The news`of his death were conveyed and invitation 
` for his sradh sent to all the Rajas connected with the Raj, all the 
relations of the Raj and the 3 Ranis, all persons connected by 
marriage with the family, and the family Guru (the Gossain of Bero). 
All expenses iff connection with the sradz for example—“Price of 
buckets for keeping things in the store house at the Rajbati,” Afa 
Chira for Dhibu Noonoo (Shiva Prasad the defendant), fruit for 
the widow of Janaki (who were in mourning), price of logs for 
preparing a shed for the szad. All articles of food, goats, 
vegetables, /uchis, sandesk, all srad expenses, Dakhina for Sapin- 
dikaran szad% for 12 months, Bidaya to relations and invited 
guests, these and many others are shown with the minutest details. 
Rs. 1516-12-0 appear to have been spent in the sradh. Netpuris 
(presents by relations and other invited persons) on the occasion 
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of the srad were received by the Raja (the list of articles is signed 
by the Raja himself and distributed by him to others, and the saris 
sent to the Zenana). 

After the death of Janaki his widow gave birth to another son 
on the rst August. Thereupon messengers were sent to Bharkata 
and other relations with the news of the birth. Janaki's widow died 
on the 6th August and her bones were sent to Tribeni. The 6h 
day of ceremony-of the child and the Poojah were performed. The 
entry in the book of articles supplied daily from the store room of 
the Raj (Item No. 30 ) shews that articles were supplied for 2 sen- 
tries retained ‘for guarding the child—but the child having died on 
the 8th Bhadro it was stopped. Then there are a large number 

eof entries relating to the sradk of Janaki’s widow. All these show 
how Durga Prasad treated Janaki, his wife and his sons, 

It is contended, however, by the plaintiffs that Raja Durga 
Prasad was a generous man and helped other persons even strangers 
on occasion of marriage, births and deaths by way of charity. Itis 
true that he did so. The account books contain many entries of 
such charitable gifts as already stated. But there can be no com. 
parison between the payments made to outsiders, and the expenses 
incurred for the members of Nanda Kishore’s and Brojo Lal’s 
branches. Leaving aside outsiders, there were Janaki Prasad, 
Shiva Prasad, Pran Krishna, Jagananda, and Bhola Prasad and 
Krishna Prasad belonging to those branches. They were treated by 
Raja Durga Prasad more or less in the same manner, with a differ- 
ence in favour of Shiva Prasad whom he looked upon as his heir. 

The payments to other relations (not belonging to the Jheria 
family) and strangers were lump sum payments. No details are 
given, nor were the expenses disbursed by the Raj and beyond the 
payment (in a lump sum) to the particular person, the Raj had no 
connection with the details of the expenditure. 

In the case of the 6 pegsons mentioned above, especially in the 
case of Janaki Prasad’s ufanayana, marriage etc., all “the expenses 
were met, and the monies disbursed and the ceremonies celebrated 
by the Raj. There is, therefore, an essential difference between 
their case and those of other relations and strangers to whom 
payments were made by way of charity. 

There were, however, two exceptions, one was Hardoyal (Laru- 
moni). He was the sister’s son of Rani Golap Kumari (wife of 
Raja Rash Behari), “He came from a very poor family and 
Rani Golap Kumari at the request of her mother brought him io 
Jheria when he was 12 years old, brought him up, and kept him in 
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her own quarters. All his expenses were paid by Raja Rash 
Behari. He was for a time Tehsildar under Raja Rash Behari and 
subsequently with Durga Prasad took a lease of coal lands trom 
Raja Jaimangal And was also a Mosaheb (companion) and am- 
muktear of Durga Prasad But although all his expense? were 
paid, those on the occasion of marriage and Sraa% were paidin a 
lump. He was paid Rs. Joo for his mother’s Sradk and only 
Rs, 600 for his and his “brothers marriage under the heading 
“Wagan” (charity) and the ceremonies were not performed at Jheria. 
There is thereforé an essential difference between his case and that 
of Janaki Prasad and others. f 

The other exception was in the case of the Nooni of Joynagar. 


Raja Rash Behari purchased Pergannah Joynagar. The family of° 


the ex-zəmindar was in a destitute condition, and Raja Durga 
Prasad took upon himself to support this fanily. The expenses of 
the daughter of the-zemindar (the Noon!) were paid by the Raja 
Durga Prasad, and sometimes he paid-her maintenance expenses. 
Her #ilak and marriage were celebrated at Joynagar—all the 
expenses being met by the Raj. In the #lak Rs. 1000 was 
paid, the family priest was sent from Jheria to Joynagar and on the 
-occasion of marriage there are entries relating to price of goats, 
betel, gunja, opium, sweets, milk, ou, fish, curd, chira, whisky, 
, soda water, gold for ornaments and silver for a cupand various 
other articles sent to Joy nagar in seven bullock carts. Raji Durga 
Prasad himself went to Joynagar and there is-an entry ot Rs goo 
for his going to the marriage. The rokars give the details of the 
articles sent for that marriage. They show that she was treated on 
a better footing than Hardoyal, but her case was a special one. 
Even her case was different from that of Janaki Prasad or the other 
members whose marriages and Sraghs &c., were celebrated dy the 
Raj. $ i : . 

Pran Krishpa’s marriage took place it 1906 at Pahardaha with 
a sister of the 2nd Rani of Raja Durga Prasad. All the expenses 
were paid by the Raj. We will only refer to some large 1ems— 
Price of Savis on the occasion of the marriage Rs. 2120, clothes 
purchased for the ladies of all three branches (similar purchase 
on the occasion of Durga Prasad’s marriage with the 3ra Rani 
Hem Kumari), articles. purchased at Calcutta. Expenses of 
procuring articles at Pahardaha at the marriage Rs. 1000, price of 
gold and silver ornaments Rs. 607, price of rice paid in advance 
Rs. 1500, goats Rs, 150, fireworks Rs. 15, wages of bearers and 
porters Rs, 117, wages of- bearers for bringing the bride, cost of 
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the Nandi Mukh Sradh, pronami to the spiritual guide, paid to . 
Raja Durga Prasad on account of expenses when he went to Pahar- 
daha on the occasion of the marriage Rs. 3000. The 
expenses of entertainment of guests, feeding of Brahmans, bidais, 
fees of the priest, the price of offerings, dakhina &c., were all paid 
—the total cost amounted to Rs, 10256-1-15. ‘The details are ag 
given in the Chutkas. l 

Similarly, at the marriage of Krishna Prasad which took place in 
August r913 with a neice of the first Rani (the plaintiff No. 1) 
all the expenses were borne by the Raj. Dancing girls and bag- 
pipe players were brought from Calcutta, a special train was 
engaged for conveying the bridegroom's party. The payment of 
‘the price of articles for the Nandi Mukh Sradh, price of flour, ghee, 
vegetable, for the stores at the marriage, the costs of erection of a 
shed, wages of cooks, whitewashing the bridal chamber, and other 
items show that the marriage was celebrated at the Rajbati. The 
total cost was about Rs. 10000. The expenses of diragaman of the 
wife were also paid by the Raj and when a daughter was born to 
Pran Krishna the expenses in connection thereof were borne by 
the Raj. 

Lastly, we find similar expenses were paid at the marriage of 
Jagananda (Fakan) who was married toa relation of the plaintiff 
No, 3. The family appears to have been poor and Raja Durga 
Prasad paid the expenses of the bride’s father also. Relations 
were invited. The expenses were similar to those incurred in 
Krishna Prasad’s marriage (except the special train) and we need 
not go into details. The total expenses come up to Rs. 3869. 
It appears, however, Rs. 5850 was sent to Calcutta in June 1913. 
as the price of gold for ornaments on account of the marriage of 
Dhibu Noonoo (the defendant Shiva Prasad) and others. Krishna 
Prasad was married in August 1913, Jagananda was married in 
August 1915 and Shiva Prasad was not married tille after Durga 
Prasad’s death. We do not know the reasons why these two 
marriages were postponed, but a portion of Rs. 5850 was probably 
for ornaments in Krishna Prasad’s marriage. 

There are are no entries with respect to actual worship in cone 
nection with the marriages of „Pran Krishna, Kristo Prosad and 
Jagananda and it is contended for the plaintiffs that the Poojahs 
must have been offered by Nanda Kishore. Having regard to the fact 
that all the expenses were paid by the Raj and the marriages were 
celebrated at the Rajbati, it is difficult to see why Poojaks should 
not haye been offered in these 3 marriages by the Raj, but in tha 
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the Raj. 1925. 


Abodh’s and daughter, Chota Nooni of Puranagarh was married Prayag Ku mari 


in July r904 The entries show expenses in connection with _ 8 
negotiations for the marriage, gold for ornament and cash payments Siva Prosad 
of about Rs. rooo for her “i/ak, price of gold and silver for orna. N. R- Chatterjea, F. 
ments for her marriage (Rs. 1347). Invitations to relations were 7 
issued.’ The expenses paid in connection with the marwa pooja, 
Nandi Mukk Svadh, worship of the family deity, articles supplied to 
the Raj stores, wages of labourers for roofing the Straghar and 
Mawwaghur in Raj Mata’s mahal (Durga Prasad’s step-mother’s 
mahal), wages for bearers for Nanda Kishore’s wife’s coming to the 
Rajbati (and going back), the fact that Netpuris received on the 
occasion were credited to the Raj these and other entries show 
that the marriage was celebrated at the Rajbati ; and the total 
expenses amounting to about Rs. 4000 were borne by the estate. 
The expenses in connection with her diragaman (Benarasi Sari, 
Jackets, utensils, trunks &c) were also borne by the estate. 

In March 1905 the ufanayana of five boys, Pran Krishna 
Jagananda, Bhola Prasad, Krishna Prasad and Shiva Prasad took 
place at the Rajbati as the entry of price of planks &c., in connec- 
tion with the usanayana of the boys at the Rajbati indicates. 
Invitations were issued to relations. The expenses of the worship 
of the family Gods and the price of articles necessary for the 
ceremony, for feeding Brahman, relations and kinsmen, and the 
dakhina of the priests were all borne by the estate. The Raja gave 
as bhikka (alms) Rs. 150 to the boys. 

It appears that in March rgrr tie initiation of two Ranis of Raja 
Durga Prasad (plaintiffs Nos. 2 and 3), Pran Krishna’s wife, the 
sons of Kunjo Behari and the widow of Krishna Prasad by the 
family guru (Mahaprovu of Bero) took place jointly and pronami 
was paid to the guru in alump. There is nothing in the fact that 
the initiation® was by the same guru, because being descended 
from the same ancestor they would have the same guru. But what 
is relied upon is that there was joint initiation at the Raj 
expense at the Rajbati. The pronami was paid to the guru for 
the initiation of those persons and gthers. But during Raja 
Durga Prasad’s time practically all the expenses of Nanda Kishore’s 
and Brojo Lal’s branches were paid by the Raj. 

Then there are many entries showing that when the Raja was 
invited by other people, Nanda Kishore, Kunjo Bshari and 
members of their branches of the family -represented the Raja of 
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Jheria on invitations; and took Wezpuris (customary social pre- 
sents) to different places on behalf of the Raja. These entries 
are from 1344 to 1915 i.e, during the time of Raja Jaimangal 
and Raja Durga Prasad. It appears, however, that sometimes 
persons who were not members of the family and perfect 
strangers were also sent with Wefpuris in response to such invita- 
tions. There are also entries showing that Netpuris (presents) 
received from relations on occasions of marriage and Sradh of 
members of Nanda Kishore’s family were credited to the estate. 
That would goto show that the presents were received by the 
Raja as the head of the family. s 

Then there are numerous entries showing that relations by Í 
marriage of Nanda Kishore and Kunjo Behari were received in 
“the Rajbatı as guests and treated as relations both during the time 
of Jaimangal and of Durga Prasad. 

In the year 1905 Plague broke out at Jheria and Raja Durga 
Prasad with his Ranis and all the ladies of Nanda Kishore and 
Brojo Lals branches left Jheria on the oth October r905 for Dheya 
where the estate had bungalows. After sometime the Raj officers 
left Jheria and there is a break in the vokar in the en ties 
of the Rajbati between the znd and 22nd Kartick (October 1905), 
The entries inthe vokars show paymznt of wages of bearers of 
eleven palkis for carrying the ladies to Dheya, and also for the 
return journey. Piaintiff No. 1 does not admit that any one of 
Nanda Kishorc’s or Brojo Lals branches went to Dheya. She 
says that she and others went in six palkis, But as stated above, 
eleven palkis were required. Rani Cnatura Kumari says that every 
one of the ladics of the three mahals went there, While at Dheya 
Jaimangal’s eldest daughter’s diragaman took place, and after that, 
they all went on a pilgrimage to Puri except Nanda Kishore’s 
wife who went to her father’s housa at Dheya. Haviag regard to 
the evidence, we think that the members of the Nanda Kisnore’s 
and Brojo Lal’s branches diso went to Dheya, e 

Then there area number of entries relating to payments of. 
personal expenses of or presents to other members of Nanda 
Kishore’s family. During Jaimangal’s time there are only a few 
relating to the eldest daughter of Nan ia Kishore (Nooni of Gnati) 
and Nooni of Kumargarh (Abodh’s eldest daughter), but during 
Durga Prasad’s time there are a number of entries not only relating 
to them, but also other members of the family such as Krishna 
Prasad, his wife, Abodh Behari’s son and daughters, and 
Gaughter’s daughter etc. There are entries relating to tne Narat 
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and annaprasana ceremonies of Pran Krishna’s (Thakur Moni’s) 
daughter. 

With regard tn Brojo Lal’s branch, there are a number of 
entiics relating to expenses of members of that branch during 
Jaimangal’s ‘ine ‘such as expenses for repairs of house, payment 
of debts of Kunj>, expens<s connected wih births, marriages Band 
deaths, Sradh, Rash fes'ival, and various other expenses During 

Durga Prasad’s time the entries are numerous. To mention only 
a few items—traia fare for reserved accommodation Rs. 200, 
expenses for going to play football Rs. 30, fees of lady doctor for 
medical treatment of Kinj’s widow Rs, 1900 again Rs. 399 those 
ot midui.e Rs. 89, mediciacs Rs 107 and so on. 


Kumari Sanad. 


The defendant producela Kumari Sanad said to have been 
granted by Raji Dirga Prasad, to Nanda Kishore on the roth 
October 1900. It -recites that Nanda Kishore was formerly 
the Kumar, but that after Jaimangal becane the Raja, Durga 
Prasad became Kumar, and as at his installation Nanda Kishore’s 
grand-son held the u nbrella, Nanda Kishore prayed for the Kuinari 
Sanad, ‘and it was, accordingly, granted to him, The defendant’s 
witness Raj Gopal Gossain of Bəro says that Krishna Prasad was 
entitled to hold the umbrella but as he was senior (by relationship) 
to Durga Prasad, Fakin Noonoo (Jagananda) held it but it was 
arranged that Krishna Prasad would get the Kumari dues. Another 
witness for the defendant Raja Sham Lal of Jamtara, howeyer, says 
that it was Krishna Prasad who beld the umbrella. Neither Krishna 
Prasad nor the defendant has come to the witness-box. It is said 
that Nanda Kishore used to realise the Kumari Dasturi as Durga 
Prasad-had done before him, wnil: Jaimangal was the Raja. The 
Court below has found that the Sanad was granted and that Nanda 
Kishore realised the dasturi from tenants and ijaradars. 

Ít is pointed out by the plaintiffs that fhe copy book of Sanads, 
shows that Sanad No. 1 is dated 1st Chait, 1310 and that the next 
one entered in the book is dated 1st Bysack 1310; and that the 
copy of Nanda Kishore’s Sanad in the copy book differs from the 
original ; some lines occur twice in the original and once only in the 
copy book. It is suggested by the defesdant that a Sanad is given 
a serial number as ıt is received from the Raj: after being signed by 
him, and that the Mohurrir who copied the Sanads wrote ‘Chait’ 
by mistake for “ Bysack’ ; and it is pointed out, that the same page 
contains Sanads of rst Chait 1310 and rst Bysack 1310 ; so there 
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can be no question of a page having been.inserted in the book. The 
Omission of a passage in the copy is said to bea mere’ clerical slip. 
But it was compared and it -is unusual that the comparing clerk 
should have made the same mistake. However that may be, these - 
explanations might have been accepted if they had been offered by 
the mohurrir Mukteswar who is alleged-to have compared the 
Sanad. He was examined in this case, but no question was put, to 
him on the point. 

Jageswar Prasad mohurrir who wrote rokais at the Rajbati said . 
that Durga Prasad used to get Kumari Dasturi while Jaimangal was 
Raja, and that Nanda Kishore did so in the time of Durga Prasad, 
Mukteswar Boral who was in the service of Durga Prasad 
says that he used to realise*the Dasturi from 1300 for Durga Prasad, 
that it was realizad at the rate of 1 and 2 rupees from every mouzah, 
that from 1307 Nanda Kishore got the Dasturi and that the Raj 
Tehsitdars Jageswar and Behari Lal realizad it for him. Jageswar 
admits that he had no papers nor does he say that he realized for 
Nanda Kishore, whose house he never visited, and no quastion was 
put to Behari Lal, , a 

No Kumari Sanad of Durga Prasad has been produced. Mukte- 
swar said that he had a Thoka book of collections and also counter- 
foils but that he did not search for them nor did any one else. The 
Kumari Sanad granted to Nanda Kishore would be with Krishna 
Prasad in the ordinary course, but the defendant did not adduce any 
evidence to show. where and from whom he got it. Kirti Bakshi says 
that Nanda Kishore got the Dastwsi and that the collection papers 
are With the persons who realizad it. But he never saw realisation. 

No Kumari Sanad of Durga Prasad has been produced. It is 
suggested by the defendant that Durga Prasad was the brother of 
Jaimangal and if there was a custom of Kumari Dasturi, he could 
realiz; without any Sanad, not so Nanda Kishore who had ceased 
to be Kumar during Jaimangal’s time, and, therefore, a Sanad was 
necessary in his case, that’ Durga Prasad would not Gare to preserve 
the Kumari Sanad nor the collection papers and challans after he 
became the Raja (as the income from the Kumari Dasturi did not 
exceed Rs. 400 a year). That may be so, but the fact of collection 
of the Kumari Dasturi by Durga Prasad and Nanda Kishore might 
have been proved by examining the ijaradars and tenants. It is 
pointed out by the defendant that the Kumari Dasturi was referred 
to in the written statement, and the Sanad was filed with it but in 
the application for appointment of a Receiver the plaintiffs did 
not deny the Kumari Sanad or the realization of the Dasturi, 30 
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the defendant did not think it necessary to adduce evidence on the Civit 
point. 25 1925. 

It is further stated that Behari Lal who was examined on the 5 ae 
5 aa a í rayag Kumari 
4th July was not msked anything about realisation, because until 0 


Mukteswar made the statement on the 5th July that Behari Lal gised Siva Prosad. 


to collect, the defendant was not aware of it, that it would have NV. R Chatterjea, J. 
takén time to make enquiries on the point and Behari might have Se 
left Calcutta after giving his deposition on the 4th July. But the 
- statement of Mukteswar was taken by the -defendant’s pleader 
20 days before his examination though he says that he did not say 
anything to the pleader about Behari’s realization. Behari is a 
tehsildar under the Raj and he might have been recalled as Mukte- 
swar was. ` . 
It is pointed out by the defendant that Sasi Bhusan who wrote 
the Saad died long before any dispute arose, and that neither his 
handwriting nor the signature of Raja Durga Prasad was challenged 
in cross-examination. But the Kumari Sanad itself and realization 
were seriously challenged in the Court below, although not denied 
in the application for a Receiver. The defendant adduced evidence 
as to the Sanad, and attached great importance to the document 
before us in argument. In the circumstances, the defendant should 
have adduced evidence to explain the copy of the Sanad in the book 
and to prove realization of Dasturi. There is no documentary 
evidence that Kumari Dasturi was ever realized either by Durga 
Prasad or by Nanda Kishore and we think that the realization of 
Dasturi has not been proved. 


Worship. 


_ In the plaint nothing was said as to worship though it was 
generally stated that Raja Udit was “quite separate ” from Nanda 
Kishore and Brojo Lal. In the written statement Nilkantha Bashini 
was referred tas "the family goddess of the Jheria Raj family.” 

In the affidavit made by Bhola Prasad (son of Kunjo Behari) on 
behalf of the defendant in the objection to the receiver application it 
` was stated that Nilkantha Basini is the family deity of the family. 
“On Bejoya Dasami day we all go ina body to bow our heads to 
the said goddess.” ° 
The Court below, however, in the judgment states “It is not the 
case of any party now that Nilkantha Basini is the family goddess of 
the Jheria Raj family, so the statement in Exhibit J22 to the effect 
that Puranagarh is the seat of the family goddess Nilkantha Bashini is 
not correct. Lakhi Jonardan Jiu is admittedly the family god of the 
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Jheria Raj family.” The learned Subordinate Judge then refers to 
the evidence that Nilkantha Bashini is the family g>ddess of Katras, 
Jheria and Nawaghar and of Palgunge from which these families 


_ Sprang, that she is at present treated a: a village deity, that she is 


worshipped by the Raj in the month of Bysack and on ceremonial 
occasions, and that the members of ‘Nanda Kishore’s family also 
worshipped her on ceremonial occasions, that on the Bejoya Dasami 
day the Raja, Kumar Saheb, Thakur Saheb and others all go there 
together and offer obeisance to her, and that under these circums- 
tances he cannot believe that there was separation in worship. 

Theréis no image of the deity Nilkantha Bashini; there is a 
tamarind tree and vermillion is put upon it, and the place is called 
Nilkantha Bashini san (place). The defendant contended that the 
statement that “it is not the case of any party now that N lkantha 
Bashini is the family goddess of the Jheria Rj family,” is not 
correct, that she is the family deity, though Lakhi Janardan is also 
the deity of the Raj. It is pointed out by the plaintiffs that in the 
written statement there was no mention of 1 akhi Janardan, nor that 
Nanda Kishore’s branch participated in the worship of Lakhi 
Janardan, but the defendant says that as the plaint did not state 
anything specifically about worship, the deity’ Lakni Janardan was 
not mentioned in the written statement, and Nilkantha Bashini was 
mentioned only for locating the house at Puranagarh where Tara 
Kumari and Nanda Kishore lived. It is also pointed out by the 
defendant that in the affidavits in support of the plaintiffs’ petition 
for appointment of a receiver it was stated that Nilkantna Bashini 
was a village deity and had no connection with Nanda Kishore or 
the Raj. We do not think that any importance should be attached 
to these contentions of the parties, because they had sufficiént notice 
of the case which each had to meet long before the trial began and 
it cannot be said that any party has been prejudiced. 

{t does not appear when Lakhi Janardan (congisting of two- 
metal images) was established but it seems to have been in the 
new garh. There was no provision made for their worship by the 
Court of Wards during the minority of Raja Udit. 

The earliest provision for worship by the Court of Wards was 
made in the Robakari of Mr. Hamilton, dated the 19th January 1839 
(Exhibit K) by which a total stim of Rs. 3175 “including Rs. 200 
for the Dusserah Puja” was ordered to be paid to Rani Kadam 
Kumari, the guardian of the minor Raja Udit when the Court of 
Wards framed a scheme of managenient after Raja Udit’s Geath. 
Other sums were ordered to be paid to Magan Kumari and Tara 


` a 
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Kumari for their maintenance. The sum of Rs. 200 for the 
Dusserah Puja was included in the sum of Rs. 3195 to be paid 
to Rani Kadam Kumari, the guardian of the minor Raja. It is 
said that the allowance for Dusserah Puja was given to the minor’s 
guardian as the head of the family, and was, therefore, meant for 
all the branches. Probably that was so, but there is nothing to 
shew that the other branches joined in the Dusserah Puja. 

It is contended for the defendant that Lakhi Janardan was 
first established by Raja Udit after attaining majority in 1847, 
and that probably there was daily worship. If the deity was estab- 
lished there must have been daily worship though it might have 
been on a very small scale. Reference is made to the petition of 
Rani Nil Kumari, dated the 27th December 1855 in which she 
stated that during the time of Raja Udit a building was constructed 
and consecrated for the Rask mekal of the deities. That, however, 
only means that a dalan (masonry building) was constructed and 
consecrated for the Rask makal (where the ask festivities in 
honour of the deity is celebrated) not that the deity was consecrat- 
ed. On the other hand, it appears from the Tehsildar’s report 
(dated 1844) in connection with repairs to the Rajbati fer which 
application was made by Rani Kadam Kumari, that there was a 
Rash ghar (evidently a mud built house) in the Rajbati, so Lakhi 
Janardan appears to have been established before 1844 and not 
after Udit’attained majority in 1847. 

The plaintiffs contended that there is no evidence that Nanda 
Kishore joined in that worship and the probabilities are against it 
as he was living at Puranagarh. Itis contended by the defendant 
that the priest would perform the worship, the Raja paying for it, 
and that the worship thus vicariously performed by the Raja would 
be for the whole family. That argument might have force in an 
Ordinary joint family. But, in the present case, the Raja alone 
- would pay the expenses in which the other members have no 
share, and in such a case an inference of joint worship can hardly 
be drawn unless Nanda Kishore and Brojo Lal’s branches actually 
joined in the worship. 7 

It is asserted on behalf of the defendant that the family is of 
Baghela Rajput stock, coming originally ° from Baghelkhand ; but 
of this the evidence is slight and, of catrse, hearsay. It is his case 
that, following the custom of this section of the Rajput caste, the 
Raja celebrates the Dusserah on the Bejoya Dasami day on which 
occasion*he goes in procession, sword in hand, to the viewing of 
the nidkantha bird (the blue jay); and it is contended that this is 
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peculiar to the Rajputs. But the evidence as tothe nature of the 
worship performed by the Raja and the other members of his 
family before 1*50 when the scheme referred to above was framed 
by the Court of Wards is meagre. The Dusserah Pujah takes 
place once a year. It is to be observed that the Court below 
does not refer to the Dusserah Puja in his judgment at all. 

It is further contended by the defendant that the expense for 
the worship of Lakhi Janardan, including (Rashjatra) and Rathbjatra 
and the “Dusserah” were meant for the whole family. These 
items no doubt appear under the heading “ Annual mosakara” 
under which the maintenance allowance of Rani Tara Kumari and 
other members of the family are mentioned. But after mention- 
ing all the mosakaras, the expenses of Lakhi Janardan, Rashjatra, 
Dusserah, Rathjatra, expenses for ten men for guarding the minor, 
for coolies, household and garden servants all appear under the 
same heading. Mr. Crawford in his letter, dated the 26th July 
1850 sanctioning the scheme said “The several &horposhdars 
may be provided as proposed in the letter’. They do not seem 
to have been concerned with any otheritem. But assuming that 
the religious expenses were meant for the family of Nanda 
Kishore also, Nanda Kishore was living at Puranagarh with his 
mother Rani Tara Kumari from 1837, and there is nothing to show 
that they participated in the worship of Lakhi Janardan or Dusserah. 
We have seen that Rani Tara Kumari and Rani Magan Kumari did 
not come back to the Rajbati notwithstanding the fact that Rani 
Gobinda Kumari and Kadam Kumari went to bring them back in 
1837, and in 1839 Rani Tara Kumari complained to the authorities 
that Kadam Kumari was trying to take her life and that of her son 
Nanda Kishore. The junior Ranis were living at Puranagarh at a 
distance of a quarter of a mile, and it is extremely improbable in 
this state of feeling that they went to the Rajbati to join in the 
worship of Lakhi Janardan. It is said that plaintiffs’ case was that 
there was separate worship only after 1847 ; and reference is made to 
paragraph 8 of the Receiver petition, but that paragraph does not 
state that separate worship was carried on only after the Azorposh 
grant in 1847. 

In paragraph 7 of the Affidavit it was stated that after the 2Zorfosh 
grant in 1847 Nanda Kishor with .his mother became adsolutely 
severed from the Raja in food, worship and estate. The statement 
that upon “such Zhorpfosh grant being made” Nanda Kishore and 
tus mother lived in a separate house about one-fourth mile from the 
residence of Raja Udit cannot be correct as the records show that 
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they were living separately from 1837. The statements were hearsay 
as mentioned in the said paragraphs. R 

It is true tbat there is no evidence of what sort of worship was 
carried on at Puranagar h or at the Rajbati before 1847 (the Dusserah 
Puja being celebrated only once a year). There is the evidence of 
Kartic, but he was speaking to events which took place more “than 
7o years ago, and no reliance can be placed upon his statements, but 
the probabilities are that the ladies did perform some worship. In 
Tara Kumari’s petition, dated the 13th September 1850 (Exhibit J7) 
she stated that besides the Ahorposh grant Raja Udit paid Rs. 600 in 
cash and clothes Rs 300 a year and in addition would separately 
pay for meeting the expenses of marriages and religious festivals 


etc. which go to show that some religious ceremonies were per- , 


formed. 

There is some evidence that Nanda Kishore used to go to bow 
to the deities Lakhi Janardan at the Rajbati. But that was long 
afterwards and by itself does not show that he was joint in worship, 
because many people, even outsiders, would do the same. 

Some witnesses for the defendant (Jagadish Upadhya, Behari Lal 
and others) have deposed that on the occasion of the /Janmastami 
festival, the Kumars, Thakurs and others by turn carry (on the day 
of Nandatsov) turmeric and curds in earthen pot on their heads and 

perform irfan. Some witnesses describe in what order abis is given 
to the deity. It is also said that at the time of the Janmastami all 
the ladies, including those of Nanda Kishore’s family, used to come 
, and offer Puspanjali. Behari Lal stated that the prosad of the dhog 
offered to the deities (Lakhi Janardan) were distributed to each 
mahal including Nanda Kishore’s mahal. But all this has reference 
to very recent times, Jagadish became the priest from 
1900 and Behary from 1904 and Behari lal says sometimes 
Nanda Kishore, sometimes Shiva Prasad detendant, sometimes 
Janaki Prasad and sometimes Thakur Pran Krishna carried the 
pot on his head. Having regard to the fact that during Raja 
Durga Piasad’s time Nanda Kishore’s and Brojolal’s branches were 
- treated as members of the Raj family, the statements referred to 
above are probable. 

The Court below observes that ‘“‘entrigs in the rokars are clear 
enough to show that not only the expenses for worship by Nanda 
Kishore and his family were paid out.of the coffers of the Raj 
estate, but Lakhi Janardan Jiu the family God of Jberia Raja and 
Siraghar in the Rajbari were duly worshipped by the members of 
the family of Nanda Kishore,” and refers to a large number 
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of entries, The entries mentioned in the judgment refer to pay- 
ment of some religious expenses to Nanda’ Kishore’s family, but 
with the exception of only one Exhibit DD239 (and Chutka Exhibit 
14198) which relates to payment of One Rupee to Jageswar 
Upadhya the priest on account of Pranami given by Thakurani 
Saheba at Thakurbati on the occasion of Janmastami, the rest do 
not show that Zaki Janardan Jiu, the family God of the Jheria 
Raja and the Sizagkar in the Rajbati were duly worshipped - by the 
members of the family of Nanda Kishore. 


There is a great deal of controversy as to whether there was a 
Siraghar in Puranagarh. A Siraghar is a house or room within the 
family dwelling house which is used by the members of the family 


, for worship. The existence of any Siraghar in Puranagarh i is denied 


on behalf of the defendant. 


It is contended for the defendant that originally the Dusserah was 
nothing but sword worsbip which the ancestors of the Jheria Rajas 
who were Beghela Rajputs brought with them from Rewa, that the 
sword must baye been taken by Raja Sangram from Puranagarh to 
the Siraghar in the new Rajbati and that the sword worship was . 
carried on in the Siraghar. But no question on the point was put to 
the plaintiff No. r who was examined and cross-examined for more 
than roo days, nor was any witness for the plaintiffasked any ques- 
tion about sword worship (or about the né7Rantha bird). Rani Chat-* 
ura Kumari did not say anything about it. Neither does any witness 
for the defendant mention the sword or the Ailtantha bird. Oniy one 
witness, Jagadish Upadhaya (the priest of the Rajbati, deposed to 
it. He stated that Puja is offered to the swords on three days 
during Durga Puja and on occasions of marriages, sacred thread 
ceremonies etc, and that goats are sacrificed during Durga Puja. 
He never worshipped the swords, but Udai Chakravarti did so in his 
presence. Udai Chakravarti appears to have been present at the 
Calcutta residence of the defendant.when the trial was going on in 


‘the Court below. But he was not examined. In these circums- 


tances, we are unable to accept the story of the sword worship at the 
Siraghar set up after the close of the plaintiff's case. In any case 
there is no evidence to show that Nanda Kishore’s branch joined in 
the sword worship. ki 

The plaintiffs’ case that Nanda Kishore built a Siraghar at Pura- 
nagath is not proved by any evidence, but plaintiffs have examined 
some witnesses to show that there was a Siraghar for the worship of | 
Nanda Kishore’s family in Puranagath. The defendant’s witnesses, 
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on the other hand, denied the existence of any Siraghar there, his 
case being that no worship took place in Puranagarh at all, and that 
T Nanda Kishore’s branch joined in the worship at the Rajbati. 


Of the defendant’s witnesses Mukteswar, Kirti Baksi and Jaga- 
dish (the Raj priest), the Gossain of Bero, and Kalipado never, went 
to Nanda Kishore’s house, while Jageswar, Behari and Nathu Singh 
never entered the huts of Nanda Kishore. Their evidence, there- 
fore, is of no value. Much reliance is placed upon the 
evidence of Rani Chatura Kumari (the widow of Raja Jaimangal). 
But she admits that the defendant has been all along supplying to 
her daughters and their husbands whatever they require such as 
money, dress, ornaments, furniture and other things “as soon as 
they ask for the same.” She never went to Puranagarh nor to See. 
Nilkantha Basini. She says that all religious ceremonies were pere 
formed at the Rajbati whither the ladies of Puranagarh used to 
come. She admits, however, that there is a custom with every 
Chhatri of her class to have a Zusshé Pinda and a Siraghar and that 
‘Tij, Jita, Durga Puja, Sradk etc., are performed in the Siraghar. 
She was asked "In performing the Puja of /émut-bahana is a 
branch of the banyan tree planted in the courtyard and the Puja 
performed at its foot ?? She answered “Yes, no. Both are wor- 
shipped : /imut-bakana as well as the branch which is planted into 
the ground are worshipped”. ““ Where in your Raj family is the 
branch planted?’. “In the courtyard of the Siraghar.” “ Does any 
priest officiate at the said Puja or do the females themselves do 
every thing >” “No, the priest performs the Puja”. She says that 
-Satyanarin katha istrecited near the Zudst Pinda once a month, and 
lamps are lighted every .evening at the Siraghar and near the Tulsi 
Pinda. Janaki Kumari (the youngest danghter of Nanda Kishore) 
stated that religious ceremonies of her father’s family were perform- 
ed at the Rajbati. She was asked, Q. “Isa separate Tulsi Pinda 
kept in each separate house among your,aste people ? Is that so ?” 
JA. Tulsi Pinda is kept, shiva is kept. Q. Is a shiva kept near 
_ to the place where Tulsi Pinda is kept in each separate house ? 
A. Itissoin my house. How can I say it is so in all the houses ? 
Q. Have you seen any house in your life where there is Zudst 


Pinda but not a Siraghar? A. Why should I see as. 


that ? 

Tikait Birendra Narain of Doranda (elder brother of Rani 
Chatura Kumari’s daughter's husband) says that every house holder 
has Zulsi Pinda and Siraghar, and the latter is situated near the 
former. Gopal Acharji Gossami, Mahaprovu of Bero, the guru of 
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the Jheria Rajas says that the tutelary deity of the Raj is Lakhi 
Janardan but the family deity is Nilkantha Bashini, that she is the 
family deity of the Katras Raj though that Raj has another tute- 


lary deity Damodar Chandra. He says that Nanda Kishore had +` 


no separate Debsheba, and stated the reasons why he inferred that 
such Was the case; 

(I) Nanda Klshore is our disciple: if he had had a separate 
Debsheba there would have been festivals etc, of that deity and we 
should have come to know (of the same). 

(II) If he had a separate Dedsheda he would not have come to 
the temple of Lakhi Janardan. 

(III) At the time he had been in the Rajbati his house at Purana- 
garh was according to what I have heard not a fit state for an 


‘image of a god to live in. 


(IV) if there had been a Dedsheda there would have been Brah- 
mans engaged for Puja etc, and other men engaged for helping, 


But he paid his first visit after Raja Jaimangal’s death i.e. dur- 
ing Raja Durga Prasad’s time when it is very likely that Nanda 
Kishore’s family would go to the temple of Lakhi Janardan. He 
admits he never went to Puranagarh (except once) though Nanda 
Kishore was his family disciple. Nanda Kishore was in 
indigent circumstances and .that explains why no religious 
festivities were celebrated and why the Mahapravu was never called. 
Nanda Kishore lived in huts, but the Siraghar is a hut, and the 
bastu deity is located in some stones or trees. There was no deity 
like,Lakbi Janardan established which would require Brahmans 
to be engaged for worship. 


As a matter of fact, the Mahapravu had never been inside the 
huts of Nanda Kishore. He admits that his debts to the extent of 
one lac and forty-nine thousand was paid by the defendant when he 
got the Gadi, by way of Guru Dakhina (present to him as a spiri- 
tual guide), In all these Gircumstances, we do not attach impor- 
tance to his statements. 


Admittedly there isa Zudsi Pinda at Puranagath and the ques- 
lion is whether there was a Siraghar, and Nanda Kishore’s family 
worshipped there. 


Plaintiffs’ case was that Nanda Kishore had 4 thouses at Purana- 
garh, In one of them, a north facing house, „a portion is said to 
have been used as a Siraghar and the other portion was occupied 
by Lal Behari, Janaki Kumari when cross-examined as to 
whether the house was divided into two portions avoided the ques- 
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tion and then said that she did not recollect. She denied the 
existence of ‘this north facing house- altogether and said that 
.- Nanda Kishore bad only three houses. But {apart from the wit- 
` nesses for the plaintiffs, the defendant’s witness Nathu Singh said 
that there were 4 houses. On behalf of the defendant it was con- 
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Nathu Singh was speaking of the time in 1879 when Lal Behari and 
Abodh Behari were married, while Janki Kumari was speaking 
necessarily of a much later period (she was born about 1880) ; and 
that it is quite possible that at the time of which she was speaking, 
the north facing house had fallen down, as even according to the 
plaintiffs’ witnesses one of the gars was ina dilapidated condition 
and a portion had fallen down. But the defendant’s witnesses 
though stating that Nanda Kishore had only 3 huts, did not deny 
the existence of the north facing hut. Behari Chackerbutty who 
entered the service of the Raj so late as 1904, says, he went to 
Nanda Kishore’s house 8 or g yeats before his death, which would 
be about 1907, and be saw the southern hut (i.e. the north facing 
hut), Behari Lal Singh another witness for the defendant and 
building Sircar of the Raj since 1907, says that there was a broken 
hut on the southern side which had its door on the northern side. 
Again Mukteswar, another witness for the defendant, says that 
Nanda Kishore had a hut facing north. The very fact that Javki 
Kumari attempted to ignore the fourth ghar (the north facing one a 
portion of which is said to have been the Siraghar), and wanted to 
avoid the question leads to the suspicion that she was not speaking 
the truth as regards the Siraghar. For the first few days of her 
examination and cross-examination she referred to her father’s gar% 
as Puranagarh, and the Rajbati as the new gari, but subsequent- 
ly said that “ Raja’s garh and the Puranagarh are the same indeed” 
and went on repeating the same thing. The defendant it appears 
bas married the daughter of her hushand’s sister, and having regard 
to what has been stated above, her evidence cannot be accepted. 
It is pointed out on behalf of the defendant that in the petitions of 
Rani Tara Kumari for repairs no reference was made to any Sira- 
ghar. But four houses were mentioned, aad as the Siraghar was 
located in a room in one of them, it would be unnecessary to men- 
tion the Siraghar specifically. Reference is made to paragraph 11 
of the affidavit of Rajendra De formerly Surveyor of the Jheria 
Raj. He demolished the old house of Nanda Kishore for erecting 
a Ragbati for Shiva Prasad at his instance. In the plan prepared 
by him (in 1916) the Zwlsimancha and Siraghar are shown, and the 
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latter is shown as separate from the southern hut. It is suggested 
on behalf of the plaintifs that he might have made a mistake, as 
the demolition took place some years before. That is somewhat un- 
likely as he himself demolished the huts, but it is not impossible, 
and he might have made the note from what he had heard from 
others. 

It is to be observed that Puranagath was the old residence of the 
Jheria Rajas until Raja Sangram built the present Rajbati. Admit- 
tedly there is a Zulshi Pinda there. There must have been a Sira- 
ghar there before Raja Sangram left; what became of it? It is 
suggested by the defendant that it might have been allowed to fall 
down, after Raja Sangram took the swords which are ordinarily kept 
in the Siragarh to the new Rajbati. But there is no evidence of 
that. There were certain ladies, Raja Pirthi Singh’s widow and 
others, residing at Puranagarh. Ranis Tara Kumariand Magan 
Kumari went to reside there in 1837 and in spite of repeated requests 
of Rani Kadam Kumari they would not go to the Rajbati. We have 
mentioned the ill-feeling then existing between the ladies. It is 
extremely improbable that in these circumstances Ranis Tara Kumari 
and Magan Kumari and Raja Pirthi Singh’s widow and the other 
ladies residing at Puranagath went to the Rajbati to perform wor- 
ship. As orthodox Hindu ladies they must have had some place 
within their dwelling place where they could perform worship such 
as Jita and Zij, say their daily prayers and bow to the gods. It is 
in the highest degree improbable that they would go a quarter of a 
mile to the Rajbati for such purposes, 


We have already referred to the petition of Tara Kumari, dated 
the 13th September 1850 (Exhibit J7) where she stated that Raja 
Udit used to give the expenses of marriages, arabs (religious 
festivals) and fardani (presents), Janaki Kumari (3rd widow of 
Nanda Kishore) in paragraph 8 of her affidavit (in the Receiver 
application) stated that on gecasions of Pujalis and festivals they 
used to get all their expenses from the Raj. ` 

The plaintiffs reply on Exhibit EE 1031, an entry in the rokar, 
dated 31st January 1905 which runs as follows :—"7 cubits of 
nayansuk cloth for dala Pujah at Puranaghar on the occasion of 
Jitastamé festival,” as showing tbat the Jila was performed at Pura- 
nagharh. The entry is a portion-of a larger entry of payment to one 
Balahari Kar for various articles, the first being the item noted 
above. Below that there are various items such as— 

Markin cloth 9 cubits d aaa O IL 5° 
Bleached saris 3 pairs aes - 8 4 0 
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Small sari zi e «we 0 I4 O 
Tikait Saheb’s dhuti aia =. § 0 0 
Raja Babadur’s dhut S oe 2 4 0 


and then the clothes purchased for the Maharani, Ranis and other 
persons, [They are printed in portions at pages 7t to 74 of paper- 
book vol. M(i)]. It is contended that if the first item is for Jitastami 
at, Puranagarh, those which follow would also be for the same 
purpose, because there is no other heading, and it is also suggested 
that the heading might be wrong. But the entry related to the 
payment for clothes purchased from Balahari Kar, the other items 
below the first might be for Jifastami (at the Rajbati) or for clothes 
supplied on some other occasion. However that may be, in the 
absence of any evidence on the point the first item certainly shows, 
that cloth was purchased for /#tastami at Puranagarh. There is 
an entry, dated 2and September 1894 (Exh. C341) of payment of 
Rs. 4 for expenses of Jita Parab to Nand Kishore. The defendant 
says it was paid on the occasion of and not paid zo Nanda Kishore, 
but the vernacular word is Kumarke which certainly means paid zo 
the Kumar. This was during the time of Raja Jaimangal. 

On the 16th August r900 a sum of Rs. 4 was paid to Nanda 
Kishore for expenses for /anmastami Puja, and Rs. 3 to his wife. It is 
contended by the defendant that Nanda Kishore and his wife would 
not have separately been holding the Janmastami. But the Janma- 
stami might be celebrated both at the Rajbati and also by Nanda 
Kishore and his wife at Puranagarh. There is fasting and there are 
some expenses connected with it such as feeding of Brahmans ete. 
There is, therefore, nothing strange in Nanda Kishore and his wife 
observing Janmastams, or the ladies performing the Jfta, Tij etc. at 
Puranagarh. 

Reference is made by the defendant to the garak book from 
which it appears that Rs. 15-14 was spent on account of the Janma- 
Stami festival in the Rajbati, and Rs. 4,25 the expenses of Nanda 
Kishore on that occasion ; and it is contended that the four rupees 
was part of his expenses at the Rajbati. A good deal of aigument 
has been addressed to us with reference to this gara% book, which 
was started by Raja Rash Behari after having attained majority in 
1867. The book consists of loose sheets of paper and contains 
entries mostly relating to festivals and worship—lists of sronamis’ 
offered to the family and village deities, the cloths purchased for the 
Raja’s family, as well as for Nanda Kishore’s and Brojo Lal’s on 
festive pccasions such as Zij, Karma, Janmastami, Jita and also for 
the deities, The Court below found that there was a garaž book 
started in 1867, but that the book produced by the defendant was 
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not that book and the learned Subordinate Judge rejected it as not 
having been produced in proper time. 

The defendant adduced evidence to show that clothes were pur- 
chased and fronamis were offered according to the list in the gara% 
book and that it was signed by the Raja. It is pointed out that 
plaintiff’s witness Hardyal admitted that the deities to whom prona- 
més were offered were exactly those entered in the list in the book; 
that it was sometimes taken to the Raja, and that there was a book 
similar to the one produced Srihari, Gostha Behari and Ramdoyal 
on behalf of the defendant stated that the Raja offered pronamis to 
the Gods and goddesses according to the garak. That being so, it is 
aigued there is no reason why the defendant should fabricate another 
book, and if the book is genuine, it should not be rejected 
by the Court simply because it was not produced in proper time. 
Reference is made to the case of Jmambandi v. Mutsaddé (1). 
Order XIII, rule 1 of the Civil Procedure Code requires the par- 
ties or their pleaders to produce at the first hearing of the suit all 
the documentary evidence of every description in their possession 
or power on which they intend to rely. In the case referred to the 
Judicial Committee observed, “ it does not exclude the discretion 
of the Court to receive any such documentary evidence at any sub- ` 
sequent stage”. But in that case the books had been fled pre- 
viously in another Court, and when produced they were in fact 
received and ordered to be placed with the record and there was no 
objection to their reception on the ground of non-compliance with 
the provisions of the Code. 

In the present case the genuineness of the gazah book was chal- 
lenged, and the Court below has rejected it not only on the 
ground of delay in production, but also because it was not satis- 
fied as to the identity of the book produced. ‘The reasons given 
by it are stated in its judgment and we are not disposed to differ. 
The Court below has a discretionin the matter. The order 
for filing documents was passed on the zoth August 1919 and the 
garak book was not produced in Court until gth March 1921, 
though, even according to the defendant’s witnesses, it was obtain- 
ed by the pleaders Shib Das Banerjee, Gour Krishna Mazumdar 
and Kali Pada Roy a few months after the date fixed for 
filing documents. Shib Das Banerjee was examined but no ques- 
tion was put to him on the point. The document is a very important 
one and the Court below was not satisfied with the explanation 
given by the defendant's counsel. The appellate Court should 
not interfere with the discretion of the Court below unless it has 

(1) (1918) L. R. 45 Is A. 73 (80-81); 1. Le Re 45 Cale. 878; 28 C. L. Je 409. 
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been capriciously exercised. See Biswanath v. Ralichazan (1). We Civit, 
do not think that the discretion has been capriciousļy exercised by 1925. 
. . wed 
the Court below in this case. Prayag Kumari 
v 


But although the garak book was rejected, it appears, as pointed 
out by the Court below, from the evidence of plaintiffs’ witness No. 
1 Hardyal Singh (Raja Rash Behari’s wife’s sister’s son) who came Ne R. Chatterjea, 9. 
tg the Jheria Rajbati during the time of Raja Rash Behari, that 
on occasions of periodical religious festivals provision was made 
for cloths not only for the Raja and his family but also for Nanda 
Kishore and the members of his family and such distribution of 
cloths continued during the time of Raja Jaimangal and Durga 
Prasad, It is probable that Nanda Kishore’s branch being depend- 
ent on the Raj for maintenance and getting clothes on occasions of 
religious festivals would join in the festivities at the Rajbati. But 
there is no definite or satisfactory evidence of this before the time 
of Durga Prasad. 

Reference is also made to entries of wages paid to bearers for 
bringing the ladies of Puranagarh on the occasion of the Karma 
festival showing that they used to come to the Rajbati on festive 
occasions. But that does not show that no ceremonies were observ- 
ed at Puranagarh, because they might have been observed 
on a small scale at Puranagarh and the ladies might visit the 
Rajbati, where there were dancing and singing on such occasions 
(See Exhibits 1526 and 1527). 

During the time of Raja Durga Prasad there are entries show- 
ing cost of clothes purchased for the Ranis and members of the 
Raj family as well as for Nanda Kishore’s family. But during 
Durga Prasad’s time practically all expenses of Nanda Kishore’s 
family were paid by the Raj and they were treated as members of 
the family. We need not, therefore, go into details of his time. 

There is an entry, dated the arst September 1905 of payment of 
"Rs, 2 to Kumar Saheb as the price of milk for Jita Parba 
through self’. On the 27th September 1905 ““ paid to Bara Kumar 
for feeding Brahmans in connection with Zarpan Rs. 2-8", On the 
arst March 1906 “ paid to Kumar Saheb on account of cost of 
performing koma through self Rs. 5”. 

The ceremonies could not have been, performed at the Rajbati 
because if they were, the payments would not be made to Nanda 
Kishore. , ; 

It is said on behalf of the defendant that Zi and Jita are 
merely Bratas (vows) and their observance therefore does not bear 
upon the question of jointness of worship and the defendant refer- 


Siva Prosad. 
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red to them only to show that these even were performed jointly. 
But we do not think that they can be so lightly passed over. Zi 
jita and /anmastami and a few such others are the religious 
ceremonies which are observed by ladies, and it is only in such 
ceremonies that they personally take any part. We do not see why 
they should be considered as of little or no importance upon the 
question of worship. ` 

Then there are some other entries showing payment made in 
connection with religious festivals to Nanda Kishore and his family, 

In 1895 asumof Rs. ry and again another sum of Rs, 85 
were paid to him and similar payments of Rs. 95 and Rs. 5 were 
made to Kunjo Behari for the Rask festival (See Exhibits C 518, 
C 520, C 530, C 531), so thata sum of Rs. 100 in cash was paid 
to-Nanda Kishore and Kunjo respectively in connection with this 
festival. They were paid as magan. But so far as the present ques- 
tion is concerned, the fact that ıt was paid as magan is immaterial 
because the point is whether worship was carried on in Puranagarh,. 

It is contended for the plaintiffs that if they joined in the ask 
festival at the Rajbati there would be no occasion for the payment 
of Rs. 100 to each of them, and that such payments would indicate 
that the Aash festival was celebrated at their houses. But there 
is no evidence that there was any deity (Radha or Krishna) in 
Puranagarh for whom the Hash festival could be celebrated. The 
defendant’s contention is that the payments were by way of presents 
On this festive occasion, and reference is made to Exhibit zor 
which shows that Pavdi was given to the Raj Mata, the Ramis and 
other members of the Raja’s own family (Rs. 241 in all) The 
next entry (Exhibit 202) shows that Rs. 5 was paid as Pardani to 
Nanda Kishore on the occasion of ask festival. There could be 
no question of the Raj Mata and the Ranis etc, celebrating the 
Kash festival separately, and the payment of Pardani means 
“ present on festive occasions” in the case of Nanda Kisnore also. 
Rani Chatura Kumari said that Pardani to Kunjo meant his pocket 
expenses such as dakshés (present) to the servants and Bhikazis 
etc, and the plaintif No. 1 also admits that Parbani used to be 
paid to the Rants on some festive occasions for paying servants, 
sepoys and the maid-servants of the inner apartments, 

There are entries in the rokays which show that Kunjo was in 
charge of the Kashmancha (See Ca 719, C 725, C 735. C 907, 
C 912, C918, Cg25), He was living within the Raja’s garh though in 
a separate house and it is contended by the defendant that it 18 not 
atall hkcly that he should have celebrated the Ras% festival sepa- 
rately, and if the payment to him was by way of a present on a 
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festive occasion the same must be held in the case of Nanda 
Kishore also. We think this contention has some foree. 

The plaintiffs’ case is that Pipra Hari was the Bastu deity 
` (presiding deity of the dwelling house) of Nanda Kishore at 
Puranagarh. There was no image, but it consisted of three trees 
and one stone on which vermillion was applied. The Commis: 
sioner in the present case says that the site of Pipra Hari is within 
the compound of Puranagarh, Plaintiffs’ witness Srihari says 
that Nanda Kishore himself offered gyfa to it, and there is 
no evidence to contradict it, It was not included in the list of 
village deities to whom offerings were made during the Jast illness of 
Raja Durga Prasad for his recovery. Had it been a village deity 
it must have been included in the list, as the Raja paid for offerings 
to all the gods and goddesses of the village for his recovery, show- 
ing that the Raj had no concern with Pipra Hari. The defendanv’s 
witness Jar ki Kumari (the daughter of Nanda Kishore) was asked 
whether Pipra Hari was the Bastu deity. She replied “Did I enquire 
if it isa ghost or what else, How do I know”, and then she said 
she did not know if there was any place of Pipra Hari in Puranagarh. 

Raja Durga Prasad died on the 7th March 1916, and the defen- 
dant Shiva Prasad on the 23rd March 1916 offered puja to it, Ex- 
hibit 1737 is an entry of payment of one rupee and one anna of 
Naibedya (offerings) for the worship of Pipra Hari, and as the price 
of one bottle of spirits. On the 24th January 1918 (Exhibit 1241) 
there is an entry of payment of " offering and sheep for the puja 
of Pipra Hari for 29th Poush last Rs. 3-12-0.” On the rsth Jan- 
uary 191g again there is an entry (Exhibit 1257) “ Naibedya for 
Pipra Hari Re. 1-4” 

It was suggested in the cross-examination of plaintiffs’ witness 
Kali Prasad Singh that Pipra Hari was an Apadevata (evil spirit or 
deity of a lower order). Reference is made to Exhibit DD 424 
(not printed), dated r1th Magh rgog during Raja Durga Prasad’s 
time showing that Re. 1-4 annas was paid for Bhut puja (worship of 
ghost or evil spirit) and spirits were offered, and that this Shut 
must have been Pipra Hari, But there is nothing to connect the 
two. Pipra Hari is not a deity mentioned in the shasfras, and the 
plaintiffs’ witness Kali Prasad Singh said 60 in cross-examuination, 
but he added that “ it is included accerding to the domestic doc- 
trine”, In the face of Exhibit 1317 showing that as soon as he got 
the Gadi, the defendant himself offered puja to Pipra Hari, and 
having regard to the uncontradicted statement of Srihari we think 
that Pipra Hari was the Bastu deity of Nanda Kishore and we 
are unable to accept the suggestion that the defendant might 
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have started the fuja of Pipra Hari after he got the Gadi. It is con- 
tended that there is nothing to show tbat Nanda Kishore established 
or consecrated it. But there was no image, and it probably 
existed at Puranagarh from before Nanda Kishore's time, 

The defendant complains that Pipra Hari was first mentioned 
in the affidavits of Gostha Behari, Sridhar and Chakradhar in con- 
nection with the Receiver application, and though its existence was 
asserted no one stated that Nanda Kishore worshipped it, and it 
was only Srihari who spoke about its worship in his evidence, the 
others Gostha Behari and Chakradhar not being examined. We do 
not see, however, the force of this complaint. The worship of 
Pipra Hari by Nanda Kishore was spoken to by plaintiffs’ witness 
before the defendant began to adduce evidence and the defendant’s 
rokar book shows that defendant himself offered puja to it. 

It appears that the defendant after he got the Gadi proposed to 
build a Rajbati on the site of Puranagarh and as the Jheria Water 
Works Board had selected some land there, the defendant in his letter, 
dated the 30th September (Exhibit 83) wrote as tollows :—‘‘This 
matter of building exactly on that spot is one of duty with me as 
my direct ancestors have lived there for generations past it was 
my birth place and the home of my boyhood and my family gods 
are there, The reservoir will most unpleasantly overlook the house 
1 propose buildings.” 

In his petition to the Commissioner of Chota Nagpur dated the 
roth October, 1916, in connection with the proposed acquisition for 
the purpose of the Jheria Water Works, the defendant urged various 
grounds against the acquisition for considerauon, among others, 
that it was the site of his ancestral Basis or homestead land and 
was still known as the Puranagarh, that “the seat of the family 
goddess Nilkantna Bashini is in the old gh, and it has to be wor- 
shipped daily by the priest, and the members both male and female 
of your petitioner’s family have to go there on occasions of periodi- 
cal pujaks,” that the acquisition of the said plot will “not only put 
your petitioner into serious inconvenience but will wound the feelings 
of all the members of your petitioners’s family and will put a stop 
to the performance of the daily xja of the family.” The plain- 
tiffs contend that it referred to Pipra Hari not to Nilkantha Bashini 
as the place of that deity was goo yards distant from the site of the 
proposed reservoir and the construction of the Water Works could 
not put a stop to the performance of the daily Puja of the family. 

It may be pointed out, however, that Pipra Hari was not 
worshipped by any priest, but the worship by the priest is referred to 

utconnection with Nilkantha Bashini in the and letter to the Com- 
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missioner and not in the first letter (or petition) to the Jheria Water 
Board. s 

The first petition stated that the “family Gods” were there, the 
second drafted by Lalit Kishore referred to Nilkantna Bashini alone. 
There is no evidénce who drafted .the said letter. Lalit Kishore 
was examined but no question was put to him about the’ first 
letter. He, however, did not draft the first letter and it was for 
defendant to have the letter explained. It is, accordingly, conten- 
ded by the plaintiffs that the defendant should have come to the 
witness box to explain the expression “family Gods” (in the plural) 
in his first letter to the Chairman, Jheria Water Works. f 

The plaintiffs’ counsel stiongly commented upon the absence 
of the defendant and a number of persons who could have spoken 


to the family worship from the witness box such as Pran Krishna, 4 


Krishna Prasad, Jagananda and Bhola Prasad who belonged to 
Nanda Kishore’s and Brojo Lals branches. 


ìt is suggested on behalf of the defendant that the defendant 
was not examined, because he could say very little from his 
personal knowledge as he left Puranagarh when he was very young 
to live in the Rajbati, that being a party to the litigation his evidence 
would not be accepted, and that having regard to the insulting 
questions put to his witness Charu Chandra Chatterji, a pleader, 
the defendant took the risk of not going to the witness box. It 
appears, however, that in his affidavit (paragraphs 15 to 18) in the 
Receiver application, the defendant stated that since the dawn of 
his intelligence he (Shiva Prasad), Nanda Kishore, Janaki, Kunjo, 
Pran Krishna and brothers—all of them had been living in the’same 
family and establishment with Rajas Jaimangal and Durga Prasad, 
that he never saw any separate worship or Thakurbari, that there 
was no Siragbar at Puoranagarb, and he saw no Siraghar there, that 
the place of the deity Nilkantha Bashini, the family deity of the 
Jheria Raj family was within the boundary of Puranagarh, and it was 
the deity which was mentioned as the family god in the letter which 
he wrote to the Chairmanof the Water Board on the 30th September 
1896 and that there was no other deity in the old gar, thateneither 
Nanda Kishore nor any of his descendants either had or has any 
Debsheba and pujas etc. which are separate and different from the 


pujahs of the Raja of Jheria. All this, he said was ¢rue fo his- 


knowledge, so he was competent to speak on the question of worship, 
explain his letter to the Chairman, and the puja he offered to 
Pipra Hari in Puranagarh on the 22nd March 1916, and also subse- 
quently the expenses of which appeared in his rokars. We think he 
should have come into the witness-box, As forthe insulting ques- 
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cies tions to his witness Charu Chandra Chatterji, he no doubt was asked 
1925. whether he vjsited some houses of ill-fame with the Raja of Nowa- 

ww 
Prayag Kumari garh, but that witness was exantined towards the close of the defen- 
ie Draws å. dant’s case. It does not appear that any insulting questions were 
—— put to any other witness and the defendant could not have anticipa- 


N. R. Chatterjea, F. 


——— 


ted the questions of which he complains. > 
Bhola Prasad’s affidavit in the Receiver application was also jon 
the same lines and his statements also were alleged to be true to his 
knowledge, so he too could have spoken to joint worship and he 
was not examined. As for Krishna Prasad, Pran Krishna and Jaga- 
nanda, it is stated on behalf of the defendant that each of them was 
married to a relation’ of’ the Ranis, and, however friendly they 
, Might be to the defendant, they would also be friendly to the Ranis, 
and all these persons could only speak of the later period for which 
there was documentary evidence, and that the defendant instead of 
calling them, relied upon documentary evidence alone. As for 
Pran Krishna, he brought a suit for recovery of the Raj estate. We 
need not go into the details of that suit, but we think the defendant 
. May have had some justification for not calling him. We are of 
opinion, however, that the other persons referred to above, as also 
Nanda Kishore’s 3rd wife Janki, for whose examination a commis- 
sion had been taken out, and Abodh Behari’s widow could and 
` should have been examined as they were competent witnesses on 
the question of worship. Rani Chatura Kumari never went to 
Puranagarh so she could not speak to what took place there, and 
the only witness of Nanda Kishore’s family examined in the case 
was Janaki Kumari (his youngest daughter), But her evidence is 
biassed and not at all satisfactory. Assuming that the family gods ” 
mentioned in defendant’s letter to the Jheria Water Board referred 
to Nilkantha Bashini as alleged in his petition to the Commissioner, 
dated the roth October 1916 the petition stated that she has to be 
worshipped daily by the priest, and the “ members of the family 
both male and female of your petitioner's family bave to go there on 
occasions of periodical pujas.” But members of whose family both 
male and female ? So far as the members of the Raj family was 
concerned, it is not shown that the Raja went on occasions of peri- 
odical ujas except that on the Bejoya Dasami day he went to bow 
to the deity and paid Avonami tp it and gave a gratuity to the door- 
keeper. Rani Chatura Kumari admits she never went there. She 
says that Rani Golap Kumari used to go, but there is nothing to 
corroborate her statements. There is very little doubt, therefore, 
that the statement refers to Nanda Kishore’s family and not to the 
Raj family, and this is strong evidence to show that Nilkantha 
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Bashini was worshipped by Nanda Kishore’s family, and the Raj 
offered puja or pronamts only occasionally. 

In the petition of Rani Nil Kumari (widow of Raja Udit and 
mother of Rash Behari) dated the 27th December 1855 (Exhibit 5) 
for repairs of the building cf the Thakurbati, she stated that sin was 
being committed owing to the inconvenience to which the family 
deity was subjected by reason of the building not being completed, 
the°deity is not named in the body of the document but the seal 
bears the name “‘ Lakhi Janardan Jiu- Rani Nil Kumari of Jheria.” 
After the death of Rash Behari, the Court of Wards in taking over 
the charge of the estate stated that “ there are two Debs (deities) 
in the minor's residence for whose Skeéa ten annas a day are 
required,” and also mentioned the expenses of worship of o'her 


deities. This is relied on as showing that there was no separation ° 


in worship. But these provisions were made for worship at the 
Rajbati, and unless it is shown that Nanda Kishore joined in such 
worship, it cannot be called joint worship. In the statement of 
annual expenditure of the estate by the Court of Wards during the 
minority of Rash Behari the expenses of the worship of Lakhi 
Janardan Jiu were provided for. 

The two Debs referred to in the letter of the Court of Wards, 
dated the 14th September 1888 were Lakbi Janardan, and they are 
the family deities of Raj. It will be seen that Nilkantha Bashini is 
not mentioned in any papers of the Court of Wards. The deity is 
now treated as a village deity, and the Jheria Raj off 15 puja in the 
month of Bysack and Jronamis are offered to the deity occasionally, 
the amount being larger than that off-red to the village dettie,. 

it is said that the daily worship of Nilkantha Basin: is performed 
by certain Mahatas as priests, and that some lands were assigned for 
her worship in ancient times. There is no evidence, however, as to 
who appropriated these lands. However that may be, and ledeng 
aside Pipra Hari, according to the defendanv’s letter to he Communi - 
sioner (Exhibit J22) Nilkantha Bashimiewas the tamil, dery of 
Nanda Kishore. The defendant’s contention is that it 1s the family 
deity of the Raj also, though another family deity (1 akhi Janardan) 
was established at the new Rajbati. Nilkantha Bashini as already 
stated has no image and the trees and stone which represent the 
deity were not established or consecrated by any one, at any rate, 
not by Nanda Kishore. Now if it was Nanda Kishore’s family deity, 
it must have existed from the time of Raja Sangram or even from 
that of Raja Mohan Singh, the founder of the Raj at Jheria. If so, 
it must have been the family deity of Raja Udit also, who was the 
elder brother of Nanda Kishore, As, however, no regular worship 
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of that deity was performed by the Raj, the Raj having established 
another deity Lakhi Janardan, it worshipped Nilkantha Bashini only 
occasionally while Lakhi Janardan was worshipped regularly at the 
Rajbati and the periodical festivals such as Raskjatra, Janmastami 
(including Wandatsov) and Rathjatra in their honour were celebrat- 
ed with pomp. Nanda Kishore, on the other hand, was residing at 
Puranagarh and Nilkantha Bashini being close to his house he 
would naturally worship that deity. - 4 ° 
The plaintiffs pointed out only a few entries relating to pujas 
offered by the Raj to Nilkantha Bashini during Jaimangal’s and 
Durga Prasad’s time. But there are at least five entries relating to 
her worship during the time of Raja Jaimangal and a large number 
during the time of the latter and there can be no doubt that the 


i Raj offered puja to Nilkantha Bashini though only occasionally. 


There was a Durga Puja started in Raja Rash Behar’s time 
(1866-1888). It originally belonged to one Manik Mukerji and the 
sankalpa used to be made in his name, subsequently it used to be 
done in the name of the Raja. But Durga was not the family 
deity of the Raj, and need not be noticed further. h f 

The plaintiffs adduced evidence to show that there was a 
Salgram in a part of the Siraghar at Puranagarh which was worship- 
ped. It was not set up in the plaint and was set up for the first 
time in the affidavit in reply in the Receiver matter. Kartic 
Chatterji and Srihari speak to its worship. But the evidence 
adduced is neither satisfactory nor reliable. 

The learned Subordinate Judge has not fully dealt with the 
evidence in connection with the question of joint worship and there 
are certain errors in his findings on the points. (i) He assumed 
that it was not the case of any party now that Nilkantha Bashini 
is the goddess of the Jheria Raj family or that the statement in 
Exhibit J 22 (petition of the defendant to the Commissioner, dated 
the roth October ry16) that Puranagarh is the seat of the family 
goddess Nilkantha Bashini therefore was not correct ; (ii) on this 
erroneous assumption he did not attach any importance to the 
important admissions of the defendant in Exhibit J az and he 
ignored Exhibit 83 (the letter to the Jheria Board) ; (iii) he referred . 
to a large number of entries as showing that Lakhi Janardan and 
the Siraghar were duly worshipped by Nanda Kishore’s family where- 
as they do not show it ; (iv) he has not considered the entries show- 
ing that some religious ceremonies were performed by Nanda 
Kishore’s family at Puranagarh ; (v)-he does not consider the evi- 
dence on defendant’s side which corroborates the plaintiffs’ Case as 
to the existence of a Siraghar in Puranagarh. l 


e 
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The conclusion we arrive at upon the question of worship may 
be summed up as follows :— ° 

(I) There is nothing to show that before Raja Udit attained 
majority there was joint worship with Nanda Kishore’s branch or 
that any expenses in connection with religious ceremonies were 
paid by the Raj to Nanda Kishore’s family. After the Raja attained 
majority he used to pay in addition to the Aorfosk grant and cash, 
expenses on occasions of death and religious festivals to Nanda 
Kishore’s family. 

(II). After Raja Udit’s death, during the period of Raja Rash 
Behari and Raja Jaimangal cloths for the members of Nanda 
Kishore’s family were purchased along with those of the members 
of the Raj family on occasions of relezious festivals and distributed 
to the members of Nanda Kishore’s family. 

(IIL). During Raja Jaimangal’s and Durga Prasad’s time 
expenses in connection with religious ceremonies were paid to 
members of Nanda Kishore’s family. During the time of the latter 
the males as well as ladies of his family also joined in the religious 


ceremonies and festivities at the Rajbati on occasions of Janmase ` 


tami etc. (festivals in connection with Lakhi Janardan). 

(IV). Certain relegious ceremonies such as /ita Janmastami 
Karma and Tij were performed by Nanda Kishore and the mem- 
bers of his family at Puranagarh, the expenses thereof being paid 
by the Raj. ' 

(V). There were Zu/shi Pinda and Siraghar at Puranagarh for 
the worship of Nanda Kishore’s family but the existence of 
Salgvam or other deities at Puranagarh is not proved. 


(VI). Pipra Hari was the Baste deity of Nanda Kishore at 
Puranagarh which was worshipped by him, and in this worship 
the Raj did not join. Bansbuda was the Bastu deity of the 
Raj. 

(VII). Nilkantha Bashini was originalty the deity of the family 
from which the Jheria Rajas sprang and had become in course of 
time a village"deity. It was worshipped by both males and females 
of Nanda Kishore’s family. The Jheria Rajas offered ujas in one 
month of the year, and on ceremonial occasions, such as marriage, 
births, illness ete. Once a year, on the Bejoya Dasami day, the 
Raja goes in procession to bow to the deity and offer pronami 
to it. 

(VIII). Lakhi Janardan was the deity of the Jheria Raj whose 
daily and occasional worship such as Rask, Dol, Rath etc. were 
regularly carried on, There is no evidence that Nanda Kishore’s 
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family joined in the worship before Raja Durga Prasad’s time 
though it is probable that being dependant members and 
getting clothes on occasions of religious festivals they would 'join 
in the festivities at the Rajbati. But there is, however, no definite 
or satisfactory evidence of this. During Raja Durga Prosad’s time: 
Nanda Kishore’s family joined in the ceremonies and festivities, 

(IX). Upanayana, marriages and births, of some of the mem- 
bers of Nanda Kishore’s family were celebrated at the Rajbati and 
as a necessary consequence the religious portions of the ceremonies 
(including the Wandimukh Sradk) were performed at the Rajbati 
during the time of Raja Durga Prasad, only once during Rash 
Behari’s time, and once during Raja Jaimangal’s time, and on such 
occasions during Durga Prasad’s time offerings were made to Lakhi 
Janardan, Nilkavtha Bashini, Kutharighar and Siraghar by the Raj. 
There are, however, no entries to show that pujaks were offered by 
the Raj in the marriages of Pran Krishna, Krishna Prasad and 
Jagananda. 

(Kl. The Sradh of Churaman (involving religious ceremonies) 
was performed by the Raj during Raja Udit’s time and that of 
Brojo Lal during the time of Rash Behari—the Raj bearing the 
expenses. During Raja Durga Prasad’s time some Svadhs were 
performed at the Rajbati and if performed at Puranagarh it was 
done at the expense of the Raj. 

(XI). So far as Brojo Lals branch is concerned, he was joint 
in mess with the Raj till 1857, and must have been joint in worship. 
Kunjo also was for sometime, at any rate, joint in mess during Rash 
Behan’s time. His residence was within the Raja’s gazh though 
separated by a wall, he was in charge of the Raskmancha, and he 
must have joined the Raj in the worship of Lakhi Janardan all 
along down to the time of Raja Durga Prasad. 


o Separation. 


Considerable reliance is placed by the défendant upon, the 
treatment of Janaki Prasad and the other members of 
Nanda Kishore’s family by Raja Durga Prasad, as showing that 
such treatment was wholly, inconsistent with Nanda Kishore being a 
separated member. Oo the pther hand, it is contended by the 
plaintiffs that if there was an earlier separation during the time of 
Raja Udit the generous treatment of Nanda Kishore’s branch by 
Raja Durga Prasad or even by Raja Jaimangal cannot affect the 
position, as there could not be any reunion. I: is pointed out that 
Raja Durga Prasad believed that there was the custom of female 
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exclusion, he despaired of having a son, he was very generous to all 
his relations and even to strangers, he liked Janakf Prasad and 
thought he would be his heir, and that this explains his generous 
treatment of Nanda Kishore’s branch. It could not, however, affect 
the previous separation if it had taken place more than half a century 
before Durga Prasad became Raja. No doubt if there was a complete 
separation during the time of the Raja Udit, any subsequent treatment 
by his successors cannot make Nanda Kishore’s branch members of 
a joint family, and there is some force in the explanation of the 
treatment by Raja Durga Prasad suggested by the plaintiffs referred 
to above. But such treatment might also be due to a consciousness 
on the part of the Rajas and particularly of Raja Durga Prasad of 
Nanda Kishore’s branch being joint, and unless there was complete 
separation during the time of Raja Udit, the subsequent conduct of 
the successive Rajas and Nanda Kishore would be evidence on the 
question of jointness, and the whole evidence should be taken into 
consideration. 


No inference of intention to separate can be drawn from the fact 
that a separate cash allowance was fixed for Tara Kumari and Nanda 
Kishore by the Court of Wards as a cash allowance was also fixed 
in tne case of the minor Raja himself for maintenance, and it is to be 
noted that Rani Tara Kumari agreed to take the allowance through 
Rani Kadam Kumari and not direct from the Court of Wards, 
The separate residence commenced from 1836 when Tara Kumari 
came away from the Rajbati but Nanda Kishore was then an infant 
of two and a half years and no intention to separate can, of course, 
be attributed to him. It is contended, however, that after he attained 
majority he did not repudiate the acts of his mother, but acted upon 
them. He asked for a 4horfosh grant of mouzahs, and two and a half 
mouzahs were granted. But the grant was not asked for nor made 
with a view to separate (he was already living separately at Purana- 

_garh) and no inference can be drawn from the Zhorposh grant, in 
favour of a case of separation, as a similar grant was made to Brojo 
Lal who admittedly lived in commensality with Raja Udit so long 
as the latter was alive, and even after his death with his widow 
until 1857. There was no ill-feeling between Raja Udit after he 
attained majority and Nanda Kishore or his family. “It is to be 
observed that even at the time of the Asorfosk grant made by Raja 
Udit in 1847 Nanda Kishore was only about 14. 

Confining our attention to the period of Raja Udit alone, the 
following facts may be taken to be established. (a) Separate resi- 
dence of Tara Kumari and Mazan Kumari at Puranagarh not- 
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withstanding the repeated requests of Rani Kadam Kumari to 
live in the Rajbati, but Puranagarh belonged to the Raj, and the 
expenses of repairs were paid by the Raj, (b) Separate mess- 
ing, (c) Clothes once given by the Court of Wards to members 
of Nanda Kishore’s branch along with other members of the 
family including the minor Raja, (d) Maintenance (including 
the cost of clothes) paid in cash not asa matter of charity butes 
a matter of obligation until Raja Udit attained majority when he 
granted Khorposk mouzahs, (e) Expenses of marriage, death 
and religious festivals paid by the Raj, (f) No evidence of 
joint worship, (g) Nanda Kishore had some separate properties. 

So far as Raja Udit’s period is concerned, the question of 
ejointness would depend upon whether Nanda Kishore can be said 
to have been completely separated though in receipt of mainte- 
nance and the extraordinary expenses. This leads us to the 
question of the right to maintenance, and the effect of receipt of 
maintenance as bearing upon the question of jointness, 


Maintenance. 


In an ordinary joint Mitakshara family the junior members 
have an interest accruing by birth in ancestral property, and such 
interest carries with it a right to maintenance until partition is 
effected. Such a right is a real right and can be enforced against 
a stranger. In an impartible estate, however, the junior members 
do not acquire an interest by birth. There being no joint owner- 
ship in the sense of joint enjoyment with a right to partition, the 
question is—has a junior member any right to maintenance and if 
so, whether under the law or under custom ? 


In cases prior to Sartaj Kuart (1) it was held that he has 
such a right. In Maragunty v, Vengama (2) Lord Kings- 
down observed “that a Polliam isin the nature of a Raj. It may 
belong to an undivided family, but it is not the subject of parti- 
tion it can be held by only one member of the family at a 
time who is styled the Polliger, the other members of the family 
being entitled to maintenance or allowance out of the Estate”. In 
Beer Pertab Sahee v. Maharajah Rajender Pertab Sahee, (3) Sir 
James W Colvile said that the Hunsapore Estate was an “impar- 
tible Raj and by family custom descended on the death of each 
successive Raja to his eldest male heir according to the rule of 


(1) (1887-88) L. R. 15. I. A. 5t3;1,L.R. 10 All. 272. ° 
(2) (186') 9M. I. A. 66 (86); 1 W. R.P. C. 30. 
(3) (1867) 12 M, E, A. 1 (18); 8, W. R.P. C. 15, 
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primogeniture who took the whole subject, to the obligation of Civin. 
making to the minor members of the family certain allowance by 195. 
way of maintenance.” Prayag Kuma ti 
In Stree Rajah Vanumulav. Stree Rajah Yanumula (1) their _ 
Lordships observed with reference to grants of portion of the impar Siva Prosad, 


tible estate “these grants by way of maintenance are in the ordinary VN. R. Chatterjea, 9. 
course of what is done by a person in the enjoyment of a Raj or ~~ 
impartible estate in favour of the junior members of the family, who 
but for the impartibility of the estate would be coparceners with 
him.” 

In Periasami v. Periasami (2) Sir James Colvile spoke of such 
rights and interests in respect of maintenance and possible rights of 
succession as belong to the junior members of a joint Hindu family | 
in the case of a Raj or other impartible estate descendible to a 
single heir. 

In Sartaj Kuari’s case (3) the High Court said that “the contin- 
gency of survivorship remains along with the right to maintenance 
in a sufficiently substantial form to preserve for them a kind of 
dormant ownership.” i 

It appears, therefore, that before Sartaj Kuari’s case (3) the 
_ junior members’ vight to maintenance from an impartible estate was 
recognised, and such right seems to have been based upon the very 
nature of an impartible estate viz. that one person was to hold the 
estate and the others were entitled only to maintenance, 

But after it was laid down in Saztaj Kuari’s case (3) and in the 
rst Pittapur case (4) tbat there is no coparcenary in an impartible 
estate, the right of the junior members to maintenance under the 


law was expressly negatived in two cases. 

In Rama Rao v. Raja of Pittapur(s) (the and Pittapur case), 
it was held that apart from custom and certain relationship to the 
holder of an imparatible estate, the junior members of the family 
have no right to maintenance out-of it. After referring to a passage 
in Mayne’s Hindu Law viz. “Those who would be entitled to 
share in the bulk of the property are entitled to have 
all their necessary expenses paid out of its income,” their 
Lordships observed (page 153) “it follows that the right to main- 
tenance, so far as founded on or inseparable from the right of co- 
parcenary begins where coparcenary begins, and ceases where co- 

(1) (1870) 13 M. 1. A. 333 (340); 13 W_R. P. C. 21. 

(2) (1878) L. R. 5 I. A. 61 (70); 1. L. R. 1 Mad. 312. 

(3) (1887-88) L. R. 15 1. A. 51 (63); I. L. R. 10 All. 272. 
(4) (1898) L. R. 26 1. A. 83; 1. L. R. 22 Mad. 383. 

(5) (1918) L. R. 45 I. A. 148; 18 C. L. J. 428. 
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parcenary ceases,” and after referring to certain exceptions (cases of 
of disqualified persons, and cases of personal relationship) their 
Lordships ob®rved (page 154): “An impartible zemindary is the 
creature of custom, and it is of its essence that no coparcenary 
exists. This being so, the basis of the claim is gong, inasmuch as 
it is founded on the consideration that the plaintiff is a person who, 
if the zemindari were not impartible would be entitled as of right to 
maintenance.” © 


In that case the claim for maintenance was sought to be en- 
forced against the estate in the hands of the donee (the respondent) 
who had got the estate under a will from the late Raja; no custom 
was alleged, nor was any claim based on personal relationship. In 
the next case, the Joypore case [Vikrama Deo v. Pattamahadevi (1)), 

"however, the claim was not against a donee, but by a son of the 
brother of the Maharaja against the son of the Maharaja (the holder 
of the estate), and their Lordships followed the above decision [in 
the 2nd Fittapur sase (2)] that apart from custom and certain near 
relationships to the holder, the junior members of the family of a 
zemindar entitled to an impartible zemindary have no right to main- 
tenance out of it, and remanded the case for an enquiry into the 
question of custom of maintenance. These two cases, therefore, 
laid down that there was no right of junior members to maintenance 
apart from custom. 


The 2nd Pittapur case (2), however, was considered by their 
Lordships in Baijnath Prashad v. Tejbali (3), and Lord Dunedin 
observed as follows :—* It must be always remembered that the 
claim for maintenance as put forward was made not against the head 
of the family of which the claimant was member, but against the 
donee who on the claimant’s own allegations was a stranger to the 
family. It obviously could not, therefore, succeed unless it was of 
the nature of a real right. Now it could only be of the nature of a 
real right, no proceedings having: taken place before the estate got 
into the hands of the donge, if the maker of the claim had before 
that event been a person who was in some way an actual co-owner 
of the estate, and any observations which go to the question of main 
tenance apart from the question of real right may be treated as obtter 
dicta. The decision, therefore, was the logical outcome of the deci- 
sion in the Sartaj Kuari’s case (4).” 

It is contended on behalf of the defendant that Lord Dunedin 


(1) (1919) 29 C. L. J. 528; 24 C. W. N. 226. 

(2) (1918) L. Re 45 I. A. 148 3 28 C. L. J. 428. 

(3) (1921) 25 Ce W. N 564; 1. L. R. 43 All. 228 ; 33 C. L. J. 388. ° 
(4) (1887-88) L. R. 15 h A. 51; 1. L. R. fo All. 272. 


. 
Vot. ALI] HIGH COURT. 


who delivered the judgment in the 2nd Pittapur case (1) 
himself treated the ‘observations whichgo to the question of 
maintenance apart from the question of real righi’ as obiter dicta, 
with the result that the rule laid down in that case with respect 
to the right to maintenance (apart from the question of real*right) 
isno longer law. It is true, the ground upon which the and 
Fittapur case (1) was distinguished in Batjnath’s case (2) viz. that 
the claim in the former was against a stranger (the donee) does 
not apply to the Joypur case (3) (Vikram Deo, v. Vikram Deo) where 
it was made against the head of the family. The Jaypur case (3) 
was cited in argument in Baijnath Prasad’s case (2), but itis not 
referred to in the judgment, But the Joypur case (3) merely 
followed the 2nd Pittapur case (1). ° 

In Baijnatk’s case (2) the question related to succession to an 
impartible estate and not to maintenance of junior members, but 
the question of maintenance which was decided in the and Pittapur 
case (1) had to be considered in Baijnath’s case (2) because some 
of the principles upon which the question of maintenance was 
decided, stood in the way of deciding. the question of succession. 

Now in Batjnath’s case (2) Lord Dunedin pointed out that as 
no proceedings had taken place before the estate got into the hands 
of the donee [jn the and Pittapur case (1)] the claim for maintenance 
could only be of the nature of a real right 1f the maker of the claim 
had before that event been a person who was in some way an 
“ actual co-owner of the estate”. The observations apart from those 
which go to show that the junior member is not an actual co-owner 
of the estate (in which case his right would have been a real right) 
are obiter dicta ; in other words, thoss observations which go beyond 
what was necessary to show that a junior member is not an actual 
co-owner of the estate and was accordingly not entitled to enforce 
his right against a stranger were not necessary for the decision of the 
case. The counsel for the plaintiffs eontends what that was 
said on subjects other than real right refers to observations in con- 
nection with the right of persons entitled to maintenance under 
special texts or because of personal disqualification. But these were 
not the only observations whieh were odi¢er dicta. There were other 
observations in the and Pittapur case (15 to the effect that the right 
to maintenance “ so far as founded on or inseparable from the 
right of coparcenary, begins where coparcenary begins and ceases 

(1) (1918) L. R. 45 1. A. 148; 28 C. L. J. 428, 

(2) (toa1) 25 C. W. N. 5643 33 C. L. J. 388; Is I. R. 43 All. 228, 

(3) (1919) 34 C. W. N. 226 ; 29 C. L. J. 528. 
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CIL. where coparcenary ceases”. Those and similar observations were 
1635. not necessary for the decision of the case ; and Lord Dunedin in 
ace Baijnath's case (1) while reviewing the decisions was pointing out 

Prayag Kumari e : ` Eh ey Staats 
v that they recognised a right of survivorship in the junior members 


Siva Prosad, in an impartible estate, and accordingly said that the observations 


A. R. Chatterjea, 9. in the 2nd Pittapur case (2) apart from the question of real right may 

os be treated as abifer dicta. It is to be noticed that if a junior membez 

bas no right to maintenance, it could not be made a real right by 

any proceedings. It seems, therefore, though it cannot be said to 

be absolutely clear, that the rule laid down in the and Pittapur 

case (2) as to there being no right of maintenance in an impartible 

estate (apart from custom and apart from special texts and personal 
disqualification) has been modified in Baijnath’s case (1). 

Reliance was placed on behalf of the plaintiffs upon certain 
decisions in support of the contention that even separated members 
may get maintenance, and that the receipt of maintenance, therefore, 
does not show jointness. The first case is the Udayar-Palayam 
case (3) where the suit was by 4 desce ndant of the third son of the 
Istemrar zemindar for partition of .the estate (alleging that it was 
partible) and, in the alternative, for possession of the estate if it 
was found to be impartible, and as a further alternative for main- 
tenance. There had been previous suits for maintenance by other 

. persons in the plaintiffs’ branch of the family which were decreed 
or compromised. The defendant pleaded that the estate was 
impartible and the junior members were entitled to and were 
getting maintenance. The trial Court held that it was partible 

‘, property and over-ruled the plea of limitation on the ground that 
the other members by receipt of maintenance were participating in 
the property, on which the High Court held that the property was 
impartible and allowed maintenance to the plaintif. On appeal, 
the Judicial ‘Committee upheld the decree of the High Court. [See 
[Zhe Udayar-Palayam case ¢4)]. The plaintiffs relied upon the fact 
stated in the judgment of the trial Court (3) viz. “It does not appear 
that plaintiffs’ father lived with the family of the zemindar at any 
time”. But that the fact of separation in living did not affect the 
question of succession would appear from the next sentence, viz. 
“Tstemrar zemindar’s succegsor Muthu was living separately in 
Sriramgam before he succeeded to the zemindary”, and the High 


(1) (1921) 33 C. L. Jo 388 3 25 C. W. N- 564. 

(2) (1918) L. R. 45 1. A. 148; 28 C. L. J. 428. 

(3) (1901) I. L, R, 24 Mad. 562. 

(4) (1905) I. L. R. 28 Mad. 108; L. R. 32 1. A. 261 52 C. Le J. 231. 
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Court in dealing with the question of nearness of blood as deter- 
mining the order of succession observed (page 609) “in an xn- 
divided family like the present, nearness of blood is immaterial”, 
So notwithstanding the fact th:t the plaintiff or his father lived 
separately, and that there was constant litigation with the zemindar, 
the family was still considered as undivided, and the case therefore 
cannot be treated as one in which a separated member got 
maintenance. - 

In Himmatsing v. Ganpatsing (1) it was held that a suit 
for maintenance out of ancestral estate by a Hindu son lies against 
his father where the property in the hands of the latter is imparti- 
ble. The son was disowned by the father but was held to be 
legitimate. The case was followed in Ramchandra v. Sakharam (2) 
(one of the Judges with great reluctance) where the father was in 
enjoyment of a political pension which was held to be impartible. 
In that case the son was turned out, not separated. 

It may be pointed out that the High Court did notin the first 
case discuss the question of maintenance, as the defendant did not 
dispute the plaintiff's right to maintenance. The fact is that 
before the 2nd. Pittapur case (3) no one questioned the right of 
junior members to maintenance in an impartible estate. 

But even assuming that the junior members have no right to 
maintenance under the Jaw, we have to consider the question of 
their right to it under custom. That they may have such right 
under custom is recognised in numerous cases, and in the 2nd. 
Pittapur case (3) itself. In that case, Lord Dunedin observed at 
page 154:—“Just as the impartibility is the creature of custom, so 
custom may and does affirm a right to maintenance in certain 
members of the family. No attempt has been, as already stated, 
made by the plaintiff to prove any special custom in this zemin- 
dary. That by itself in the case of some claims would not be fatal. 
When a custom or usage, whether in regard to a tenure or a con- 
tract or a family right, is repeatedly brought to the notice of the 
Courts of a country, the Courts may hold that custom or usage 
to be introduced into the law without the necessity of proof in 
each individual case. Inthe matter in hand their Lordships do 
not doubt that the right of sons to maintenance in an impartible 
zemindaty has been so often recognised that it could not be neces- 
sary to prove the custom in each case. It is this which will explain 
the reference to rights of maintenance in cases decided subsequent 


e 
(1) (1875) 12 Bom. H. C. R. 94. (2) (1877) I. L. R. 2 Bom. 346. 
(3) (1918) L. R. 45 1. A. 148; 28 C. L. J. 428; I. La R. 41 Mad. 782, 
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to the decision in the case of Sartaj Kuari v. Deoraj Kuari (1). In 
Yarlagadda va Yarlagadda (2), the judgment says “As to the 
zemindary estate the Board held that it was impartible and the 
consequence is that the plaintiffs as the younger brothers of the 
zemingar retain such rightand interest in respect of maintenance 
as belong to the juniormembers of a Raj or other impartible estate 
descendible to a single heir.” But their Lordships may agree hese 
with what was said by the Court in the case of Milmony Singh 
Deo v. Hingoo Lall Singh Deo (3) “We can find no invariable or 
certain custom that any below the first generation from the last 
Raja can claim maintenance as of right.” 

In the case before us, itis not disputed and in fact it is proved, 
ethat Nanda Kishore and Brojo Lal (the brothers of Raja Udit) and 
their descendants have been getting maintenance in cash or by 
grants of land all along. On behalf of the plaintiffs, it is contended 
that they got maintenance under a family custom, On behalf of the 
defendants it is contended that even if it is under a custom it does 
not affect their right to it. 

It is true that once it is held that the holder of an impartible 
estate can give away the estate-by transfer ier vivos or by a testa- 
mentary disposition, he can destroy any right of maintenance which 
the junior members may have unless it is made a real right. But 
the same may be said of the right of succession. That, however, by 
itself would be no ground for holding that the junior members have 
no right of succession. The question of the right to maintenance 
or to succession would have to be considered only in cases where 
the estate has not been given away to a stranger and is vested in a 
member of the family according to the law of succession. Ifa 
junior member's -right to maintenance is based upon law, there 
would be no difficulty in holding that their receipt of maintenance 
shows jointness, because that is the only way in which he can 
participate in the familp property (the impartible estate). But 
assuming that a junior member has no right to maintenance under 
the /aw, the point for consideration is whether his right to it under 
custom is any indication of jointness. 

An impartible estate is a creature of custom, and the right of 
junior members to maintenance is also under the same custom. 
Now, custom has origin in ‘an agreement by which the members 
agree that one of them (the eldest) in certain order of succession 
should hold the estate, the other members being entitled to main- 


(1) (1887-88) L. R. 15 1. A. 51. (2) '1g00) L. R. 27 L A. 151 (157). 
(3) (1879) I. L. R. 5 Calc. 246 (259). 
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tenance. In Rao Kishore Singh v. Musstt. Gakenbhai (1) Lord Civit. 
Atkinson observed :—“ No doubt one of the ways in which impar- igasi 
tible estates may originate is by independent Chiefs or feudatories an 3, 
as i : N Prayag Kumari 
exercising almost autocratic powers, being gradually in course of T. 


time reduced by a paramount power to the positions of ordinary Siva Prosad. 


zemindars, but these impartible estates may also owe their origin N. R. Cratterjea, F, 
to family arrangements followed up in practice for many gene- ee 
rations, whereby it was originally agreed that the family property 
should be impartible and be held and managed for the benefit of 
the whole family by a single member ata time in a certain order 
of succession, the other members being entitled to maintenance 
only, without any power of interference with the management.” 

There is nothing to show that the Jheria Rajas were indepen- e 
dent Chiefs or feudatories exercising autocratic powers, at any 
time. Although the Chiefs in the jungle mahals before the British 
. Government exercised semi-sovereign powers, there is evidence “that 
the Raja of Jheria was subordinate to the Raja of Pachete, the 
principal zemindar in Manbhum. The latter portions of the 
observations referred to above would therefore apply to an impar- 
tible estate like the Jheria estate. 

An impartible estate is by its very nature incapable of common 
enjoyment or being the subject of co-ownership and in that sense 
of course there can be no jointness in estate. But the receipt,of 
maintenance (whether under the law or under custom) may in the 
absence of other circumstances be the only mode in which 
jointness in estate (ina limited sense and in so far as is con- 
sistent with an impartible estate) be kept up in an impartible 
estate. 

It is difficult to see, how else the junior members can in some 
cases keep up jointness in an impartible estate, The junior 
members cannot compel the holder of the estate for the time 
being to allow them to reside with him in the same mess and 
worship which might be inconvenient to both parties, and if the 
junior members are separate in mess and worship while connet- 
tion with the estate is kept up by receipt of maintenance, the 
question arises whether, in the absence of other circumstances, 
the mere fact of separate mess or worship would constitute such 
a separation as would bar their right to succession. In the frst 
Pittapur case (2) the adopted son quarrelled with the Raja and 
ceased to reside with him. The Raja gave him some moveables and 

(U) tigt9) 24 C. W. N. 601 (609). 

(2) (1898) L. R. 261. A. 83, 
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money for the expenses of his marriage and Rs. 2000 per month 


for his maiptenance. That evidently -was not considered to 


constitute separation, because, if it was, it would have been 
unnecessary to consider the question whether the Raja had power 
to make a testamentary disposition of the estate, or to refer to 
Sariaj Kuari's case(x). lt was no doubt held that the coparce- 
nary betwéen the Raja andthe adopted son was “ not admitted 
but the contrary is held’. That meant (as observed in Protap 
Chandra v. Jagadish Chandra (2) that by reason of the decision 
in Sartaj Kuari’s case (1) the coparcenary (which under the 
Mitakshara law is created by birth) did not exist asia matter of 
law between the Raja and the adopted son. 

In the judgment of the High Court in Mohesh Chunder Dhail v. 
Satraghan Dial (3) Ghose and Gordon JJ. observed as follows :— 
“Although Kamala Kant when he succeeded to the Jambuni 
Raj practically separated from the Ghatsila branch of the family, 
yet as a matter of Jaw, he and his son Nityananda still continued 
to be joint with the Rajas of that branch. The fact that after he 
succeeded to the Jambuni estate he continued to hold four mouzahs 
on allotment of maintenance, that on his death two of them were 
possessed by his son Nityananda and two by his son Mangobinda 
and also that on the demise of Nityananda one of these 
mpuzahs passed to his son Jagjiban and two others were assigned 
to him for maintenance by Ram Chandra III in 1884, are all 
inconsistent with the supposition that the Jambuni branch had 
separated in estate from the Ghatsila branch”. The question, 
however, , was not seriously pressed in the High Court by the 
defendant, and the question was not raised. at all before the 
Judicial Committee and therefore not considered by it, 

In the case of Harpal Singh v. Lekhraj Kunwar (4) where a 
number of villages were appropriated for the maintenance of the 
junior members of the family (some of which were sold and the 
members of the family had therefore exproprietory rights therein) 
the Allahabad High Court (Stanley C.J. and Banerji J) held 
(408-409) that “ the members of the family are therefore still joint 
in estate though they are separate in food and worship, Whatever 
be the rights of the family <n these villages, they form part of :the 
estate and if the junior branches become extinct will revert to 
the head of the family”. The case went upto the Privy Council, 


(1) (1887-88) Le Re 15 L A. 513 1. L. Re to All. 272. . 
(2) (1924) 40 C. L» J. 331 (339). 
(3) (a901) 1. L. R. 29 Calc. 343 (346-347) (4) (1908) I. L. R. 30 All. 406. 
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but this portion of the judgment was not referred to, though the CIVIL, 
judgment was generally upheld [See Zhakurain Lekhraj Kunwar 1925. 
v. Thakur Harpal (1)). Prayag Kumit 


In the judgment of the High Court in the case of Protap 
Chandra v. Jagadish Chandra (2) (a case relating to the Dhal- pis 
bhum estate now pending in appeal before the Judicial Committee) N. R. Chatterjea, Fe 
it was observed (page 344) “ according to custom the members of = 
the joint family not only got maintenance, but education and 
marriage expenses also, so that there was actual enjoyment by the 
members of the family so far as was consistent with the impartibi- 
lity of the estate”, and a distinction was drawn between “ jointness 
in fact” and ““ coparcenary in law” (see page 339). But the case 
related to succession, 2nd not to maintenance. It was found by 
the trial Court that the defendant was joint in estate with the Raja, 
the defendant did not press his objections to the finding and there 
was ample evidence in support of it. ° 

The question has never „been specifically raised nor decided by 
the Judicial Committee. l 

The plaintiffs strongly rely upon the Telwa case [Thakurani 
Tara Kumari vy Chaturbhuj Narain (3)|. There are some points of 
similarity between that case and the present, but there are some 
important points of difference also. Io the Telwa case (3) 
as well as in the present, there was separate residence and 
mess. But the separation in those respects in the Ze/wa 

case (3) took place under circumstances different from those 
in the present. In that case it was found that Bhupat was a man 
of licentious habits, who made himself a nuisance to his brother 
Ranjit and created a scandal by introducing mistresses into the 
family dwelling house, and it was in consequence of this that Ranjit. 
executed the maintenance grant to enable him to starta separate 
establishment. Bhupat thereupon himself built a separate house, 
a Tulshi Pinda and a separate Thakurbati. The separation took 
place at the time the 2Zozfoshk grant was made, (in 1879), and the 
subsequent conduct was relied upon as evidence of separation. In 
the present case, it is true, Rani Tara Kumari refused to return to 
the Rajbati notwithstanding the repeated requests of Rani Kadam 
Kumari, and lived separately at Puranagerh all along. But Rani 
Tara Kumari or Nanda Kishore did not build any separate house. 
Puranagarah was the old family residence: it belonged to the Raj, the 


v. 
Siva Pros:d. 


(1) (1911) L R. 39 L A. 10; 1. L. R. 34 All. 65 ; 15 C. Le J. 72 
e 
(2) (1924) 40 C. L. J. 331 (339). 
(3) (1915) Le R. 42 1. A. 192; 1. Le Re 42 Calc. 1179; 22 C. L. J. 498. 
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cost of repairs was borne by.the Raj (except on one occasion) and 
if any housg was built it was at the expense of the Raj. In the 
Telwa case, (1) there was a perpetual mokerari grant—a grant in 
excess of the usual maintenance grant (for life) to junior 
members and the grant appears to have been made by Ranjit who 
was ‘displeased with the conduct of Bhupat, and with a view to 
separate him, In the present case Nanda Kishore also set upa 
perpetual mokavari grant, but it was found by the Courts to bea 
grant for life only, Nanda Kishore was getting maintenance allow- 
ance in cash from 1837 and Raja Udit made a 4dorposh grant of 
mouzahs instead of the cash allowance, in 1850. It was not made 
with a view to separate Nanda Kishore, because ne was separate 
in mess and residence from 1837. In impartible estates junior 
members gef maintenance, but they are ordinarily grants for life. 
It was held in Rameshar Bakhsh v. Arjun Singh (2) that when a 
graht for maintenance is made to a junior member of a joint family 
it is Prima facie the intention that the gift should be for life. In 
Beni Pershad Koeri v. Dudk Nath Roy (3) a grant “in lieu of 
maintenance” was held to be grime facie resumable on the death of 
the grantor. In Zitwvam v. Cohen (4) in which the 2horpfosk grant 
to Nanda Kishore was considered, the grant was held by the High 
Court and the trial Court at the most to be for the life of the grantee, 
and the Judicial Committee (at page 217) agreed in the conclusion. 
If, therefore, the grant is perpetual it is in excess of their rights 
and may indicate an intention to separate the junior member from 
the family. An impartible Raj may not be partitioned, but a 
portion of the estate may be given by the owner of the impartible 
Raj to a junior member in consideration of his giving up all his 
rights whatever they may be, and evidently the mofaravi grant to 
Bhupat by Ranjit which was made in order that he might start n 
separate establishment was so considered in the Zelwa case, (1) 
as there could be no separation in estate in any other sense, 
there being nothing to show that there was any property other 
than the impartible estate. On the other hand, a &horposk grant 
may be made to a junior member in recognition of his right to 
maintenance {whether under the law or under a custom) as a 
member of the family, and.in such a case it cannot be said that 
there is complete separation. . 


(1) (915) L. R. 43 L. A. 192 5 I. L R. 42 Calc. 1179; 22C. L I 498. 

(2) (1900) L. R.2838 1. A.1; 1. L. R. 23 All. 194. 

(3) (1890) L. Re 26 1. A. 216 (220) ; 1- L. R. 37 Cale, 156 (161). 6 

(4) (1905) 1. L. R. 33 Cale. 203 (209); L. R. 32 1. A. 185; 2C. L. J. 408. 
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Bhupat built a Zudshi Pinda and a separate Thakurbari. In 
the present case, the Zulskt Pinda existed at Puranagarah from 
before, presumably from the time of the anceStor of Raja 
Sangram, and the Siraghar probably existed from before as it is not 
proved that Nanda Kishore built any Thakurbati, though it was 
the plaintiffs’ case that he did so. Bhupat in his written statement 
alleged that “besides the A4ozfosk grant out of the joint property, 
tlto junior members were entitled to obtain the expenses of 
marriage, Svad# and other similar ceremonies and all other neces- 
sary expenses from the income of the said property in the hands of 
the holder of the estate for the time being.” It was found however 
on “incontestable evidence” that he did not get any, and that the 
expenses of the marriage (of his grand-daughter) were defrayed by 
Bhupat by borrowiag money and not by Ranjit. The observatiorf 
that “the defendant’s written statement having regard to his evi- 
dence and to the findings of the Court below was instructive” shows 
that importance was attached by their Lordships to the said cir- 
cumstance. In the present case so far as the documentary evi- 
dence is obtainable, Nanda Kishore’s family used to get extraordi- 
nary expenses such as on occasions of births, deaths and marriages 
(some of them being celebrated at the Rajbati), and during Raja 
Durga Prasad’s time they used to get other expenses also. It may 
be that Nanda Kishore got the extraordinary expenses under a 
custom, and it does not appear whether there was any such custom 
proved in the Zé/wa case(1) But the fact remains that the defen- 
dant in the Z¢/wa case (1) set up a practice and failed to show that 
he got any extraordinary expenses. In the present case Nanda 
Kishore’s family did get such expenses. 

In the Zelwa case (1) the defendant Chaturbhuj (son of 
Bhupat) in a criminal case asserted that he was “ separate” from 
Ranjit. That statement was no doubt made in 1905 long after 
the mokavari patta which was granted in 1879 but the statement 
was used to support the separation in 1899. 
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In the present case Nanda Kishore referred to “ my gah” or 


“ separate gark?” and used other similar expressions, but they 
had reference only to separate vzesidence. As for the statement 
by Nanda Kishore and Abodh Behary in the mortgage bond, 
dated the rst April 1891 that Tisra ‘and Golokdihi were grant- 
ed by the “ Jheria Raj family” we have already dealt with it, 

The Judicial Committee observed in the Zelwa case (1) that 
the only issue in the case was one of fact, namely, the issue as to 

(1)Gors) L. Re 42 I. A. 1923 le Le R. 42 Calc. 1179 3 22 C. L. J. 498. 
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whether Ranjit and Bhupat separated. Upon the facts of the 
case the High Court came to the conclusion that there was no 
complete separation, the Judicial Committee on the other hand held 


‘that there was complete separation, in food, worship and estate. 


No new rule of Jaw was laid down in that case and we think that the 
present case is distinguishable from it in its facts, In the 


' Serampore case (1) also there was a mokarari grant of a village by 


way of maintenance, and the Court found upon the evidence 


“that there was no separation in food, worship or estate. [t is 
“contended on behalf of the plaintiff that if enjoyment of mainte- 
nance was sufficient to constitute jointness, it would have been 


unnecessary to go into the question of jointness in mess and wor- 


„ship. That is so, and it cannot be affirmed that the mere 


receipt of maintenance in all circumstances is sufficient to cons- 
titute jointness. But in the absence of other circumstances going 
to show separation, the receipt of maintenance indicates jointness. 
Whether it does so or not would depend upon the circumstances 
of each case. 

It is contended, however, on behalf of the plaintiff that under 
the family custom of the Jheria Raj not only Brojo Lal’s and Nanda ° 
Kishore’s branches but persons who were admittedly not mem- 
bers of the joint family and distant relations also used to get main- 
tenance. 

Reference was made on behalf of the plaintiffs to the list of 
khorposhdars annexed to the report of Poresh Ghose (Manager 
under the Court of Wards) dated the axst February 1869, That 
document was produced by the defendant in order to meet the case 
made in the plaint that neither Nanda Kishore nor Brojo Lal’s 
branches ever got any help from the Raj, but the ‘plaintiffs rely 
upon it to show that besides Nanda Kishore and Kunjo Behari 
(son of Brojo Lal), under the family custom, separated members and 
distant relations also got &horfosk mouzahs. The list shows that 
certain persons Guru Prasad Singh, Dhan Singh, Ramsingh, and 
Mani Nath Singh also had &horposh mousahs. 

We are, however, unable to hold that separated members of the . 
Jheria family got Zhorgosh under a family custom for the following 
reasons. In the first lacg, the custom was not set up in the plead- 
ings (nor even in the grounds of appeal to this Court), and the 
Court, therefore, had no opportunity of investigating who those 
persons (Dhan Singh Babu and others) were, and under what cir- 
cumstances and by whom the grants were made. It is true that a 


G) (1922) L R. so l A. r ; 37C. L. J. 287, 
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few questions were put to Rani Chatura Kumari about some har 
poshdars but no custom was set up nor was any issue raised 
with regard to it, Poresh Ghose on being cross-examined by the 
defendant stated that he did not know where those persons lived 
or when the 2horgosk grants were made, but that he entered those 
grants in the “scheme prepared by him” depending upon the report 
which the Raja’s mother caused to be given by the officers of the 
estate. Their names do not appear in the pedigree and there is 
nothing to show how they were related to the Jheria Rajahs ; the 
only thing appearing in the evidence is that they were distant 
relations (see Ex. L 19), and used to come to Jheria on ceremonial 
occasions. One of them, Guru Prasad, appears from the deposition 
of Raja Rash Behari (in the Pandra case) not to belong to the 
Jheria but to the Pandra family, and ke could not possibly belong 
to the Jheria family as marriage is permissible between him and the 
Jheria family. Another Řhorpsshdar was Mani Nath Singh of 
Gundabar, and it appears from the cross-examination of Rani 
Chatura Kumari, that Bara Kumar’s maternal uncle’s house is at 
Gundabar. In the next place, their names appear for the first time 
in 1889. We do not find any mention of them in the papers of the 
Court of Wards during the minority of Udit or Rash Behari which 
indicates that the grants were made subsequently, after Rash Behari 
became the Raja, and he might have made them to distant relations 
as he was entitled to grant to any person he liked. Such grants 
may be made to any relation by a Raja; for instance, some one 
connected with the family of his father-in-law or his maternal 
uncle, or even to illegitimate children. The grant of 2horposk to 
such persons would not affect grants made to members of the 
family, as a grant of maintenance may be made as a matter of grace 
and not in recognition of any zighf to it. 

Thirdly, there is nothing to show that the 4horfosk grants to 
Dhan Singh Babu and others was made under any family-custom, 
The custom referred toin cases relating to impartible estates is 
only the custom of the junior members of the family within certain 
degrees getting maintenance, and the mere fact that some Raja 
made khos$osh grants to distant relations or even to separated 
members by way of charity cannot affect the position of a hhorposk- 
dar such as Nanda Kishore or‘Brojo Lal who were entitled as of 
vight to maintenance from their elder brother Raja Udit upon whom 
the ancestral estate had devolved. - 

“Lastly, there is a statement in the Court of Wards’ papers (Ex. 
P dated the 4th March, 1861) in connection with the Sradh of 
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Brojo Lal, that the zemindar of Jheria is bound by family custom 
to pay any extraordinary sum incurred by &horpfoshdars. It does 
not appear that in 1861 Dhan Singh and others were in enjoyment 
of the Akorfosh grants. But assuming they were, there is no evie 


_ dence that they were ever granted any extraordinary sums incurred 


by them on the occasion of birth, death or marriage (which were 
granted to Nanda Kishore’s and Brojo Lal’s branches on numerous 
occasions), and that shows that Dhan Singh and other Ahorposh- 
dars were not members of the family or 24orposhdars in the sense 
in which the expression was applicable to Nanda Kishore or Brojo 
Lal, Tha mere fact that certain mouzahs were given to them 
(Dhan Singh and others) by way of Ahorgosk grants therefore does 
net show that they were entitled to maintenance as a member of 
the Jheria family or under any custom. 

It is contended on behalf of the plaintiffs that custom varies in 
different families as to the persons entitled to maintenance—in 
some only the son, in others descendants down to the 3rd genera- 
tion; in some the grant enures only for the life-time of the donor 
or the donee or both, in others it descends to male descendants, s0 
that in each family the question is whether a particular person falls 
within the limits of relationship to which the right is confined. In 
the case of Babuana grants, the descendants get it from generation 
to generation, That may be so, but in all cases of Zhorfosh grants, 
there is always the possibility of a reversion to the parent estate on 
the extinction of heirs of the grantee, and so far as Babuana grants 
are concerned, they are made under a special family custom. 


The plaintiffs also referred to the case of Milmony Singh Deo 
v. Hingoo Lall Singh (1) in which it was held that in the case of 
the impartible Raj of Pachete, there is no law or custom under 
which any one not being a son or daughter of a deceased Raja can 
claim of right either maintenance or & grant in lieu of maintenance 
from the person in possession’for the time being of the Raj. That 
case was relied upon by Lord Dunedin in the 2nd. Pittapur case (a) 
in support of the view that only the son is entitled to maintenance, 
The Pachete estate, however, is governed by the Dayabhaga, See 
Nilmony Singh Deo v. Baneshur (3) where it is stated that “this 
family is absolutely governed by the Dayabhaga.” It is unneces- 
sary, however, in the present case to discuss the question con- 
sidered in the 27d, Pittapur case (2) as to how far the descendants 


i} (1879) I. L. Rs 5 Calc. 256. ° 
(2) (1918) L. R. 45 l. A. 148; 38 C. L. J. 428. 
t3) (1878) 1. L. R. 4 Cale. gt (93). 
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are entitled to maintenance because Nanda Kishore was the son 
of Raja Sangram Singh and the brother of Raja Udit, ‘and Nanda 
Kishore died in 1gr5, only one year before the death of Raja 
Durga Prasad, with whom he was admittedly in commiensality at 

any rate for sometime before his death. He was, therefore; en-. 
titled to maintenance in any case. 

for all these reasons, we are unable to hold that the plaintiffs 
have proved any cvsfom under which separated members of the 
Jheria Raj family are entitled to get maintenance from the estate. 

The question, therefore, is whether the receipt of maintenance 
under the circumstances of the present case shows jointness. 

As already stated, Nanda Kishore was residing separately but 
at Puranagarh belonging to the Raj, the costs of repairs of houses 
being paid by the Raj. He was messing separately, but that was 
in consequence of his residing in a separate house at Puranagarh, 
He, however, received his maintenance and clothes from the Raj 
and expenses of occasions of marriage, deaths and religious festi- 
vals from the Raj. It cannot be said therefore that he was complete- 
ly separate in food from the Raj. Raja Udit made the &horposh grant 
not with a view to separate him, because he was already living 
separately, but in lieu of the maintenance paid in cash. All these 
he got not by way of charity, but as of right and we have found 
that no custom has been proved of a person not a member of the 
family being entitled to extraordinary expenses. 

In these circumstances, we are unable to hold that there was 
complete separation during the time of Raja Udit. 

It is true as pointed out in Moolji v. Gokuldas (1), that even 
in the case of a separated: family, blood relationship within certain 
degrees imposes a moral though not a legal duty towards indigent 
relatives. The support on a liberal scale of poor relations and 
even the payment of the expense$ of their marriage ceremonies 
are not in themselves without other evidence, proof of a joint family. 
In Deoki Singh v. Musammat Anupa (a), their Lordships held that 
the payment of maintenance and expenses of marriage and other 
ceremonies are not inconsistent with the position ofa separated 
member and that they are natural and probable. But apart from the 
fact that those cases related to partible, estates, these considerations 
do not apply to the present case as Nanda Kishore did not get such 
expenses as a matter of social obligation but as of right. 

And having regard to the subsequent treatment by the succes» 
sors of-Raja U dit—the facts that besides granting maintenance and 


(1) (1883) I. L. R. 8 Bom. 154 (158). (2) (1905) 10 C. W, N. 338. 
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Civit. expenses of religious festivals some marriages and svadhs in the juni- 


1925. or branches were celebrated by the Raj as a family concern even 
Prayag Kumari during the time of Raja Rash Behari and Jaimangal (which is all 
that a junior member can expect in animpartible estate) not to speak 
of the time of Raja Durga Prasad who treated the members of the 
junior branches as members of the same family, it seems that a 
living “connection was kept up between the Raj and Nanda 
Kishore’s and Brojo Lal's branches, We have not come across 
any case in which it has been held that in such circumstances there 
was complete separation so as to bar the contingent right of succes- 
sion of a junior member to an impartible estate. 


De 
Siva Prosad. 


N. R. Chatterjea, F. 


© Will, Bantannama, Khorposh deeds. Am-mukhtearnama, suit 
against the Bank Gi. 


As already stated, Raja Durga Prasad is said to have executed 
a willonthe 27th August 1915. 

It appears that the draft of a will was sent to Sir Rash Behary 
Ghose for opinion, The draft has not been produced, but the 
letter of Sir Rash Behary dated the 24th October 1914 to Mr. 
Smith, Manager of the Jheria estate, Exhibit M (28), shows that 
his advice was asked on two points particularly and generally to 
advise inthe matter. Thetwo points related to cash, diamonds 
and other valuable jewellery. He made some suggestions on 
these two points. He also pointed out that the provisions in the 
draft showed that the Raja was under the impression that he had 
not :absolute power of disposal of everything belonging to him, 
whether moveable or immoveable, but that he had such powers, 
that the recital in the will was sure to invite litigation, as some 
distant kinsman might come forward on the ground that he was 
joint in estate with the Raja or that females are excluded from 
succession or on.both those grounds. He expressed his strong 
opinion that a fresh wilf should be drawn up giving such interest 
to the Ranis as the Raja thought proper for their natural lives, 
and as to “ my knowledge the Raja has no near relation whom he 
would like to succeed to the Raj”, he might give the estate to 
some charitable purpose, and that the Raja should by his will make 
such dispositions of his whole property ashe thinks proper, and 
not merely of one-half of the cash including Bank deposits and of his 
personal jewellery. ` He said he certainly could not approve of the 
draft will, and suggested that Mr. Smith or Lalit Kishore or 
both should see him with full instructions from the Raja. The 
draft, as stated above, -has not been produced nor the case for 
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Opinion, if there was any. Mr. Smith says the draft cannot be 
found, and Lalit Kishore cannot say what became of it, nor has 
the Press Copy-Book been produced. 5 

The learned Advocate-General tried to reconstruct the draft 
with reference to the letter of Sir Rash Behary and urged that the 
second draft prepared by Lalit Kishore (to be referred to presently) 
was onthe lines of the draft sentto Sir Rash Behary, incorpora- 
ting the suggestions made by him. We do not think it would be 
profitable to discuss the question as it would be more or less a 
matter of speculation. 

Lalit Kishore made some pencil notes on the margin of the 
letter [Exhibit M28 (a)] “Schedule to be prepared of the jewellery”. 
“ The Raja Saheb intends to reserve his right of making a fresh 
will granting a life estate to each of the Ranis in succession”? 
Lalit Kishore was asked to make two drifts one incorporating the 
suggestions made by Sir Rash Behary and the other giving 
successive life estate to the Ranis, and he accordingly on the 11th 
April 1915 made two drafts. 

_ Inone of them (Exhibit Z265) after stating that Perganahs 
Jheria aud Joynagar were the ancestral semindary of the Raja and 
that he had other immoveable properties, it was provided “ After 
my death whoever will be my successor shall get all those 
properties and there is no necessity for making any provisions 
for it, but a 6 annas share of the valuable diamonds and jewels 
mentioned in the schedule appended hereto as also of the hard cash 
or notes that shall remain in my purse or in the Bank of Bengal or 
in any other Bank at the time of my death shall appertain to the 
zemindary, and whosoever shall get my Zemindary shall hold and 
enjoy possession thereof and the remaining 10 annas of the said 
diamonds, jewels, notes and cash money shall be appropriated by 
my wives equally and they shall have full maliki right therein....... 
My wives shall each get Rs. 3600 annually as maintenance” and 
‘the maintenance was made a charge on the estate. 

The other draft (Exhibit Z 266) gave successive life interest to 
the three Ranis and after them “ my Sriman—and his sons and 
grandsons in succession shall be in possession and enjoyment in 
maliki right”, the name being left blank. There was a provision 
that the Ranis other than the one getting the Gadi would get main- 
tenance in the same way as they would have obtained it had the will 
not been executed. 

This bears a note “ settled by me R, Ghose,” at the top, and 
“ The idea not approved by the Raja Saheb” at the back of it. 
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The will said to have been executed by the Raja on the 27th 
August 1915 is in accordance with the first draft of Lalit Kishore 
(Exhibit Z26%) with a few additional provisions. 


The will is an unregistered one, and has not been proved in the 
Probate Court, but evidence has been adduced’ in this case to 
prové its execution. The plaintiffs’ contention is that the signa- 
ture may be genuine, (though a signature on blank cartridge 
paper was suggested in cross-examination), but that they do 
not admit that the will was read over and explained to the 
Raja, or that it was executed as a will: ; and that the 
witnesses who spoke to its execution had been very largely rewarded 
by the defendant. The attesting witnesses were two pleaders, 
Charu Chandra Chatterjee and Sisir Kumar Mitter, Mr. Smith, 


* Kirti Bakshi and Kedar Nath Banerji, Charu Chandra, Mr. Smith 


and Kirti Bakshi have been examined by the defendant and Kedar 
Nath Banerji is looking after the plaintiffs’ case, It 
is true that some of the attesting witnesses got large 
rewards from the Raj, but the Court below has considered 
the suggestion made on behalf of the plaintifs of the 
use of cartridge papers signed in blank, the evidence of witnesses, 
and the circumstances under which the will was found in the 
despatch box by Mr. Luby when he came to Jheria, and has come 
to the conclusion that the will was executed by the Raja. We 
see no sufficient reasons for differing from the finding arrived at by 
the Court below on the point. 


It is contended that no witness has said that the Raja had © 
sufficient testamentary capacity at the time of execution, and 
certain authorities have been cited to show that it is necessary to 
prove it, even where the will is sought to be used Only f or a limited 
purpose. But ordinarily the execution of a will by a competent 
testator raises the presumption that he knew and approved of the 
contents of the will, if noshing appears to the contrary ; and in the 
present case the testamentary capacity was not challenged. No 
objection on the point was taken in the Court below, nor in the 
grounds of appeal to this Court, 


It is pointed out that one of the witnesses to the will viz., Charu 


- Chandra Chatterjee stated ‘that he did not get his fees as the Raja 


died immediately after. The will was executed -on the 27th 
August 1915, and he died on the 7th March 1916. It is accordingly 
suggested that the will must have been prepared shortly after his 
death. But Charu Chandra in the next sentence corrected ‘himself 
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and said that the Raja got il immediately afterwards, and so he 
did not get his fees, and having regard to the fact that a draft was 
sent to Sir Rash Behary and his advice was taken and alterations 
were suggested by him, that subsequently two fresh drafts were 
made by Lalit Kishore, and the Raja survived the execution by 
about 8 months, we do not think that there is any force ih the 
plaintiffs’ contention. 

“It is contended by the plaintiffs that although the will may be 
genuine, it can be used for a collateral purpose only, and not for 
proving the dispositions made by it, as po probate has been taken 
of it from the Probate Court, and it is pointed out that the defen- 
dant himself at one time,was disputing the will. 

Having found that there was no complete separation it is un- 


a e 
necessary to discuss the arguments based upon the will as to 


whether the defendant was joint with Raja Durga Prasad. But this 
question as well as some other questions are discussed by ue in 
detail as they have been argued before us. 

The provisions of the will are relied upon by the defendant 
for showing that Raja Durga Prasad expected that his Ranis would 
not, but that some one else would succeed him, and that he ia this 
belief made a disposition of only a ro annas share of the jewellery 
cash etc., and provided for their maintenance. 

It is contended by the plaintiffs that the will cannot be looked 
at for such purposes, because that would be referring to the dis- 
positions made by it. 


Under section 187 of the Probate Act, (Indian Succession Act ?) 
the will cannot be used for establishing any right as executor or 
legatee. In the present case the defendant is not seeking to estab- 
lish any such right, but relies upon the willonly to show what the 
intention of the Raja was with regard to his estate. But assuming 
that the will is admissible in evidence, what does it prove? it is 
pointed out that the bequest of only a ten, annas share of the jewel- 
lery and cash &c., to the Ranis, and the provision that the remain- 
ing 6 annas would form part of the zemindary and would go to his 
successor, and specially the charge upon the estate for the mainte- 
nance of the Ranis, is inexplicable had the Raja any idea that the 
Ranis would succeed him. This is a legjtimate inference from the 
provisions of the will, but it does not necessarily follow, as conten- 
ded for by the defendant, that it was due to the idea on the part of 
the Raja that the defendant Siva Prosad was joint with him. 

It appears that Raja Durga Prasad was under the impression 
that females could not succeed. He told Kirti Baksi that females 
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did not succeed in Jheria. Not only the Raja, but the officers of 
the estate, Kirti Bakshi and other Amlas, were of the same opinion, 
and that might have induced him to make the will in that manner. 
In spite of the advice of Sir Rash Behary to which reference has 
been made, the Raja did not make any dispositian of his estate. 
He followed the advice of Sir Rash Behary only with regard to cash, 
notes etc. The only thing he did was to give a 10 annas share of 
the jewellery &c, to the Ranis and to provide for their maintenante. 
This shows that his only object was to provide for the Ranis who he 
believed were excluded, and as regards the estate (and the remaining 
6 annas share of the jewellery &c) he allowed the law to take its own 


‘course. The draft will sent to Sir Rash Behary, as already stated, 


has not been produced, but his letter to Mr. Smith (Exhibit M28) 

*would be inexplicable if he was told that the defendant or any one 
else was joint with the Raja, and there is no statement in any of the 
drafts or in the will that the defendant was joint with him. 


It appears that after the death of Janaki Prasad, Golap Chandra 
Sarkar, an eminent Hindu lawyer, was consulted by the Raja. The 
opinion of Golap Sarkar was found in one of the boxes when Mr. 
Luby went to Jheria after the death of Durga Prasad. It is said to 
bave been filed in the case for mutation of names in the Collectorate 
by the defendant which (it is contended) shows that the opinion was 
favourable to the defendant. It has not been produced. We do 
not know what facts were stated in the case for opinion nor what 
his opinion was. In these circumstances, it is useless to speculate 
as to what Golap Sarkar had in his mind when he gave his opi- 
nion, 


Reference is made to the evidence of Dr. Brown who came to 
Jheria to treat Raja Durga Prasad for impotency. He stated that on 
his last visit in April, r9r5, the Raja pointed out Siva Prosad as his 
distant relation who would be his successor in case of his not 
having a son. Objection is taken to its admissibility in evidence 
as it does not come under any of the clauses of section 32 of the 
Evidence Act, not being a statement as to relationship. The defen- 
dant relies upon the case of Lloyd v. Powell (x). But that was a 
case under the Workmen's Compensation Act, under which com- 
pensation is payable to a, dependent of the deceased, and the 
question was whether it was the intention of the deceased to fulfil 
his duties as a father. It was found that the deceased would have 
brought up the child and supported him, and his state of mind was 


(1) (1014) A. Ce 733 (751). 
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therefore relevant, But in the present case, the state of mind of 
Raja Durga Prasad cannot be said to be relevant. “We do not 
think therefore that the decision applies to the statements of Dr. 
Brown. But even if admissible in evidence, the statement by 
Raja Durga Prasad that the defendant would be his eheir 
does not necessarily show that the defendant was joint with 
bechuse if the Raja believed in female exclusion he might 
have thought that Siva Prosad would be his heir. The 
Raja had some mistaken notions about the incidents of the Raj. 
In the Zuchmipore case (1) he deposed that there could be no 
adoption, but the Court held the contrary. He was under the 
impression that females coold not suceed—he said so to Kirti 
Bakshi. It appears from Sir Rash Behary’s letter that the Raja 
was under the impression that he had no power of alienation. 
In these circumstances, no clear inference can be drawn that 
defendant was joint with him from his statement to Dr. Brown 
that the defendant would be his successor. For the same 
reason the passage cited from Phipson on Evidence, 6th Edition 
page 63 does not help the defendant. Besides, there was no 
statement about jointness, and Durga Prasad’s -treatment of 
Janaki and the members of Nanda Kishore’s family might be 
explained by his belief that females were excluded from succes- 
sion, and in any case would not affect the question of an 
earlier separation if any. 

We are, accordingly, of opinion that the drafts and the will 
do not contain any clear statement that the defendant was joint 
with the Raja. The estate and the 6 annas of the jewellery, 
cash &c, were to go to the person who would succeed him 
(according to law) and it is, accordingly, contended by the plain- 
tiffs that had Siva Prosad been intended to be the successor 
there is no reason why his name should not have been mentioned 
in the will. An explanation was given °by defendant's witness 
Kirti Chandra Bakshi viz, that the Raja did not mention the name, 
because Pran Krishna, Krishna Prasad and Jagananda were related 
by marriage to one or other of three Ranis, and if he had named 
the heir, each of the Ranis would press the claim of her relation 
and there would be trouble. But Siva” Prosad was not married 
to any relation of the Ranis, and “if there was Golap Sarkar’s 
opinion that he would be the successor according to law and 
custom, we do not see that there was any difficulty in the way 
of the*Raja’s naming him as his successor, 


(1) (1922) L. R, 50 I. A. 58. 
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Civit, Raja Durga Prasad died on the 7th March 1916 and within 
1925. an hour of hie death, the name of the defendant was entered in the 


vokars of the Raj. Telegrams were at once sent to Lalit Kishore 
and Mr. Luby, the Sub-Divisional Officer of, Dhanbad, Lalit 
Kishore arrived at Jheria on the same day and Mr. Luby the next 
N. R. Chatterjea, F. morning, Mr. Smith says that 3 or 4 days before Raja Durga 

iii Prasad’s death, when his condition became hopeless, he saw Mr. 
Luby as he apprehended opposition on the part of Pran Krishna 
and Krishna Prasad, to the succession to the Raj. The Deputy 
Commissioner in his letter, dated the 7th March 1916 (the date 
of Raja’s death) informed the Commissioner that as there was con- 
siderable doubt as to the succession he was under section 2g of 
e the Court of Wards Act, taking possession of the moveable pro- 
perty and instructing Mr. Luby to take the necessary action, 
keeping on the present manager Mr. Smith as manager under the 
Court of Wards. 


On the arrival of Mr. Luby at Jheria onthe 8th March, Lalit 
Kishore put forward the claim of the defendant and said that 
the Court of Wards had no jurisdiction. But Mr. Luby proceed- 
ed to make an inventory of the moveables. Boxes were brought 
out from the inner apartments, a despatch box was broken open, 
and the will, the drafts and Golap Sarkar's opinion were found. 
Mr. Luby took with him the will and the opinion. 

The Court below finds “It is clear that they apprehended 
opposition from Pran Krishna and others as well as from the 
Ranis, although they say that they did not apprehend any opposi- 
tion from the Ranis. Mr. Luby did not remove the moveables 
such as cash and jewelleries as he was told by Mr. Smith that he 
would hurt the feeling of the Ranis, All the valuables and the 
unopened safes were left on 8th March 1916 in the custody of 
Mr. Smith by Mr. Luby. -It should be noted here that the cash in 
the treasury was not shown to Mr. Luby, and Mr. Smith kept it 
back from Mr. Luby. It appears that the amas including Mr. Smith 
went on spending the cash in the Treasury on behalf of the defen- 
dant.” We think that this is a correct statement of the position. 

No claims appear to have put forward to the Raj by the Ranis, 
Invitations for the Svadk° which means also invitations for the 
“ Tika Pugree” of the successor were issued in the name of the 
defendant to the neighbouring Rajas, zemindars and relations 

s including the paternal relations of the Ranis. The “ Tika Pug- 
ree” ceremony took place in the presence of all these” rela- 
tives and members of the Chowvasi gadi, Chuman presents ` 
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were given by the Ranis’ relations and the other persons invited. 
Even the female relations of the Ranis came. on the otcasion. The 
installation of the defendant on the Gadi was celebrated with pomp. 
It is clear that the defendant was installed on the Gadi without 


opposition on the part of the Ranis or any body else. The diefen-’ 


dant next got mutation of his name in the Collectorate without 
opposition by the Ranis. He then proceeded to give large rewards 
to those who had ‘helped him in securing the succession. 

It is said that the Ranis relied upon the will and it appears 
from the letter Exhibit M (13) dated the roth July 1916 that they 
wrote to the Deputy Commissioner for the will. But it does not 
appear that they were aware of its contents. There is no evidence 
that they had knowledge of the will before the Raja’s deaths 
Kirti Bakshi says that he gave information about it to the Ranis 
“a day or two after the Raja’s death.” In that letter the Ranis 
requested the Deputy Commissioner to “ come and manage our 
property.” 

However that may be, it seems that the defendant having 
secured the Raj was not disposed for sometime to act 
according to the will, Itis said that ultimately a settlement was 
arrived at through the mediation of Lalit Kishore who having 
stated that a heavy duty would have to be paid if probate of 
the will was applied for, it was arranged that the provisions of 
the will should be given effect to by means of dantannamas and 
Rhorposh deeds, that they were, accordingly, drawn up and shown 
to the Ranis, the word “approved” was written on the draft by 
Krishna Prashad and signed by the Ranis, and that then the 
deeds were executed by the Ranis on the sth August. 

The plaintiffs’ case was that they were put under restraint, had 
no communication with outsiders, that they were in a helpless 
condition, and had no independent advice in the matter. So far 
as the story that they were under restraint is concerned, it has no 
foundation. As stated above, at the time of the “ Tika Pugree” of 
the defendant, their relations both male and female were invited 
and attended it. It is true that they were related to Pran Krishna, 
“Krishna Prasad and Jagananda also, who were siding with the 
defendant. But there is no doubt thatthe Ranis had ample oppor- 
tunity of communication with their relations and were in constant 
touch with them. There are numerous entries in the account 
books showing that the relations male and female of the three 
plainfiffs were constantly visiting the Jheria Rajbati after Raja 
Durga Prasad’s death as before, and receiving bidat (parting 
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presents) and sometimes pecuniary help from the defendant and 
were on friendly terms with him. Some of them stayed on fora 
long time even after the installation ceremony was over and receiv- 
ed Jidat. The brother of the second Rani was a constant visitor 
and the account books show that he had a plentiful supply of Ganja ; 
and that relations, servants and even ladies of their father’s houses 
were frequently coming to Jheria and getting didai. The plaintiff 
No. 2 went to her father’s house in October 1916 and returned in 
August 1917. Reserved accommodation by train was provided for 
her by the defendant. Plaintiff No. 1 went to her father’s house in 
June 1917 and returned in July. When the defendant was married 
in Falgoon 1323, the Thakurs of Pahardaha, Nanyad and Nala 
(the relations of three Ranis) and the mother of plaintiff No. 3 
came to Jheria. All these go to show that the Ranis since the 
death of Raja Durga Prasad up to the institution of the suit had 
communication and were in touch with their relations. The plain- 
tiff No. 1 in her evidence set up an absurd story that they were not 
aware of the "“ Zika Pugree” and that she thought throughout that 
she was on the Gadi—a story which has been rightly rejected by the 
Court below. 

" It is contended that the Ranis did not raise any objection to 
to the succession of the defendant to the Gadi or the mutation of 
his name, because they were fully conscious that the defendant was 
joint with Raja Durga Prasad and was his successor. But what 
was the position of affairs then? Mr. Smith, the Manager of the 
estate, says he ignored the Ranis. Lalit Kishore the pleader of the 
estate,.according to Mr. Luby was “supporting the candidature 
of Babu Siva Prosad”, Kirti Bakshi, the Dewan, Kedar Banerji, 
the Private Secretary and all the other officers of the estate were 
supporting him. Mr. Luby, the Sub-Divisional Officer left all the 
valuables and the three unopened safes in the custody of Mr. Smith, 
and the amlas, including Mr. Smith went on spending the cash in 
the Treasury on behalf of the defendant. The defendant had 
control of the papers and account books in the record-room. It 
was widely circulated that the Raja had left a will bequeathing the 
estate to Siva Prosad. Rani Chatura Kumari says she heard, and 
all were saying, that the Raja had bequeathed all the properties to 
Siva Prosad. Defendant’s witness Raja Sham Lal of Jamtara who 
attended the Svadk of Raja Durga Prasad says that he heard that 
the Raja had lefta will in favour of Siva Prosad. If every one 
knew that Siva Prosad would {get the estate under the will? the 
question of jointness or separation would not be raised by anyone, 
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nama and khorposh deeds they knew that the Raja hed not made pea 


: Prayag Kumari 
any will at all, and that although Lalit said that the Deputy Com- 


missioner had made Siva Prosad malik, they did not, believe that oe 
statement as the Raja did not make a will. These stataments N. R. Chatterjea, J. 
evidently were made with a view to deny the genuineness of the 
will. But Kirti Bakshi informed them of the will a day or two 
after the death of the Raja, and, as stated above, everybody said 
that there was a will, and there is no doubt that the Ranis were 
influenced by it in acting as they did at that time. 


v. 
Siva Prosad. 





The installation of the defendant on the Gadi took place on the 
19th March 1916, and the application for mutation of names in the 
Collectorate was made on the 31st March 1916, while Mr. Smith’ 
was Manager or supposed to be Manager under the Court of Wards. 
No objection being raised his name was ordered to be registered 
on the rst June, 1916. 


The plaintiffs contend that the Court of Wards took over poss- 
ession of the estate under Mr. Crawford’s order, dated the 7th 
March, and that the order for mutation was obtained while Mr. 
Smith was in possession on behalf of the Court of Wards, There 
is no doubt that under the orders of Mr. Crawford under section 
29 of the Court of Wards Act Mr. Smith was placed in charge of 
valuables by Mr. Luby, but it does not appear that the Court of 
Wards actually took over possession of the estate. Certain para- 
graphs appeared iù two newspapers, “Express” and “Manohum”, 
to the effect that the estate had been made over to the defendant. 
The Deputy Commissioner Mr. Crawford called upon Mr. 
Luby to explain, and the latter stated that he never made 
over possession to the defendant, but entrusted the property 
to Mr. Smith, the Manager appointed by the Court of Wards 
and that Lalit Kishore was respon sible for the paragraphs in 
the newspapers. Lalit Kishore denies that he had any hand in the i 
matter and the Court below points out tbat there were certain state- 
ments which could not have emanated from bim. But although 
the Court of Wards did not take actual possession of the estate, Mr. 
Smith admits that there was no collection of rents during this time 
though a few entries in the rokars showing realisation of rents from 
the zemindary during this period were shown to us, and we were told 
that there is at least one entry of realisation of royalty (not printed) 
The defendant, however, secured some letters from the owners of 
coal mines under the estate admitting the defendant as the Raja in 
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possession and got mutation of his name in the Collectorate on the 
basis of possession. The Court of Wards does not appear to have 
taken any steps in the matter. It seems that the general impression 
was that the Court of Wards was in possession, the defendant took 
advantage of it and got mutation of his name. There is no evidence 
the the plaintiffs had any information about the Mutation case. But 
even if they had, we do not think it would have made any differ- 
e 
ence. 


Mr. Smith admits that the safes were not opened till the Muta- 
tion case was over. The plaintiffs alleged that there were 8 safes. 
The defendant admitted that there were five. Only one safe, con- 
taining Rs. 96700 odd, was opened in the presence of Mr. Luby, 
the other safes, as stated above, were not opened, but were sealed 
“and left in the custody of Mr. Smith. All the safes were not shown 
to Mr. Luby. But altbough the other safes were supposed to be 
sealed and in the custody of Mr. Smitb, he admits that the defen- 
dant was spending money. He says that the Srad expenses of 
Raja Durga Prasad (and the- “Tika Pugree” expenses) were met 
from the cash in hand under the order of the defendant. All 
these would no doubt create an impression that the Government 
was supporting the defendant. The defendant then was the absolute 
master of the situation. In those circumstances we do not think that 
any person, far less ignorant purdanashin ladies like the Ranis, would 
have ventured to raise any claim to the Raj or even to the self-acqui- 
sitions And bow could any person venture to raise any claim ? Raja 
Durga Prasad had treated Janaki Prasad, and „Siva Prosad also, as 
members of his family. The papers upon which the plaintiffs rely to 
show separation, dating so far back as 1837, could not have been 
collected at the time. The documents for the defendant with all 
his resources, were being collected, according to Lalit Kishore, even 
when the written statement was being drafted. The questions of 
succession and self-acquisition invelve many dfficult questions of law 
and fact which have been Argued before us by eminent counsel on 
both sides for over 3 months. How was it possible for the Ranis to 
set up any claim then to the succession or even to the self acquisi- 
tions, specially when everybody said that there was a will bequeathing. 
the estate to the defendant ? That explains why there was no opposi- 
tion to the “Tika Pugree’ of the defendant by the Ranis or their 
relations or by the Rajas and zemindars who assembled on the occa 
sion of “Tika Pugree.” The plaintiffs made a faint attempt to show 
that some objection was raised by the Raja of Tundi but the story 
has been rightly rejected by the Court below as false. In the “then 
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state of things, no objection could have been raised to the succes- Civic. 

sion of the defendant, and it seems that it was only, after Kedar 1925, 
Banerji, one of the officers of the estate turned hostile to the defen- Prayag Kumari 
dant that there was any idea of settiog up a claim to the Raj orto the 2 
self-acquisitions. ‘It appears that the plaintiff No. 1 borrowed money Siya Prosad; 
from the defendant and all the Ranis paid to him the rents of the N. R. Chatterjea, J. 
mokarart teaures which they got from Raja Durga Prasad, which a oy 
could be only on the footing that the defendant had succeeded to 

the Raj. 


There is, however, no question of estoppel, and the issue on the 
Point was given up by the defendant in the Court below. The 
attitude of the Ranis is explained by the circumstances referred to 
above, and we do not attach any weight to the contention based 
upon the fact that the Ranis did notset up any claim before 
the suit was instituted. 


Succession. 
The principles relating to the succession to impartible estates 
were laid down in the Shiva ganga case, (1) the leading case on the 
point. In that case the zemindary was conferred by the Govern- 
ment upon one Gowery Vallaba Taver after the death of the widow 
of the last holder without issue, the estate having escheated to the 
_ Government. Oya Taver the elder brother of Gowery Vallaba 
lived at a different place Padamatoor. Upon the death of Gowery 
Vallaba suits were instituted by his widows and daughters against the 
son of Oya Taver who had obtained possession of the estate. Their 
Lordships after stating that the zemindary was admitted to be in 
the nature of a principality—impartible and capable of enjoyment 
by only one member of the family at atime, and that the rule of 
succession to it was admitted to be that of the general Hindu Law 
prevelant in that part of India with “such qualifications only as 
flow from the impartible character of the subject” held as 
follows :— A 
(I) If the zemindar at the time of his death and his nephews 
were members of an undivided Hindu family and the zemindary 
- though impartible was part of the common family property one of 
the nephews was entitled to succeed to it on the death of his uncle. 
(II) lf the zemindar at the time ofshis death was separate in 
estate from his brother’s family, the zemindary would pass to his 
widows and failing bis widows to a daughter or her descendant, 
preferably to the nephews, following the course of succession which 
the law prescribes for separate estate. 


{t) (1863)9 M. L. A. 539; 2 W. R. P. C. 31- 
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(III) If the zemindar was generally undivided in estate with his 
brother’s family, but the zemindary of Shivaganga was his self- 
acquired and separate property it was descendible like his separate 
estate to his widows and daughters and their issue preferably to 
his nephews though the latter as coparceners would be entitled to 
his share in the undivided property. 

(1V) In this view (that is in the last case) the question whether 
the family were undivided or divided becomes immaterial. The 
material question of fact would be whether the zemindary was to 
be treated as self-acquired separate property or as part of the com- 
mon family stock. 

(V) The law of succession follows the nature of the property, 


„and of the interest in it. 


The rule that property which is joint will follow one, and pro- 
perty which is self—acquired or separate will follow another course 
of succession, laid down in the above case is well established, and 
has been followed in other cases, for instance See Chowdhey Chinta- 
mun’s case (1). This is the rule applying both to partible and im- 
partible property under the Mitakshara Law. There is no difficulty 
therefore where the property is self-acquired. 

The question whether succession to ancestral impartible estate 
is governed by the principle of survivorship was considered in the 
case of BaijnathPrasad v. Tej Bali Singh (2) where Lord Dunedin 
exhaustively reviewed the authorities on the point. It is therefore 
unnecessary to discuss them in connection with the question of 
succession. With regard to the decisions before the case of Sartaj 
Kuari (3) his Lordship came to the following conclusion “tup to 
this point with the single exception of the Zipperak case (4) which 
as stated was not under the Mitakshara Law, the law is all one way 
and seem to affirm these propositions (1) the fact that a Raj 
is impartible does not make it separate or self-acquired property : 
(11) a Raj, though impartible may in fact be self-acquired or it may 
be family property of a joint undivided family : (III) if it is the 
latter, succession will be regulated according to the rule, which 
obtains in an undivided joint family, so far as the selection of the 
person entitled to succeed is concerned i.e. that the person will be 
designated by survivorship, although then, according to the custom 

(t} (1875) L. R, 2 I. Ae 263 (271). 
(2) (1921) L. R. 481. A. 195 3 1. L. R. 43 All. 228; 33 C. L. J. 388. 

(3) (1887-88) L. R. 15 1. A. 51; L L. R. 10 All. 272» 


(4) (1869) 12 M. I. A p533; 12 W. R. P. C. 21 ; 3 B. L. R. P. C. 13. 
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of i upartidility he will hold the Raj without the others sharing 
it” e 

Then came the case of Sartaj Kuari (1) “which introduces a 
different line of thought.” The question in that case was whether 
the holder of an impartible Raj could alienate without necessity. 
The High Court at Allahabad held that he could not. The learned 
Judges said “It must be conceded that the complete rights of ordi- 
nary coparcenership in the other members of the family to the 
extent of joint enjoyment and the capacity to demand partition, is 
merged in or perhaps to use a more correct term, subordinated to 
the title of the individual member to the incumbency of the estate, 
but the contingency of survivorship remains along with the right to 
maintenance in a sufficiently substantial form to preserve for thenr 
a kind of dormant ownership-” The Judicial Committee reversed 
that decision. Sir Richard Couch observed “Though an impartible 
estate may be for some purposes spoken of as joint family property, 
the coparcenery in it which under the Mitakshara Law is created 
by birth does not exist”......"‘the reason for restraint upon alienas 


tion under the Law of Mitakshara is inconsistent with the custom ' 


of impartibility and succession according to primogeniture”...... 
“The property in the paternal or ancestral estate acquired by birth 
under the Mitakshara Law, is in their Lordships’ opinion, so con- 
nected With the right to a partition, that it does not exist where 
there is no right to it.....By the custom or usage the eldest son 
succeeds to the whole estate on the death of the father, as he would 
if the property were held in severalty. It is difficult to reconcile 
this mode of succession with the rights of a joint family and to hold 
that there is joint ownership which is a restraint upon alienation.” 

The decision in Sartaj Kuari’s case (1) was followed in the first 
Pittapur case (2) which related’ to the case of an alienation of an 
impartible estate by will. The.learned Advocate-General chal- 
lenged the correctness of these two decisions, and contended that 
the holder of an impartible estate has no power of alienation at 
his will, But the decisions are binding upon us, and the question 
is no longer ves integra as was pointed out in the Dhalbhum case (3) 
which is now pending before the Judicial Committee. The actual 
point decided in those two cases does not arise in the present. 

The principle of the decisions in Sartaj Kuart’s case (1) and the 


(1) (1887-88) L. R. 15 i. A. 5t; L L. R. 10 All. 272. 
(2)° (1898) L. R. 26 1. A. 83; 1. Le R.2323 Mad. 383. 
(3) (1924) 40 C. L. J. 331 (339). 
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Pittapur case (1) was sought to be applied to the case of succession 
in Baijnath’s case (2). Lord Dunedin pointed out that Sir Richard 
Couch in Sartaj Kuari’s case (3) did not intend that his judgment 
should have any such effect, and that “what wag decided was that 
in an impartible Raj there was no restriction on the power of 
alienation by the member of the family who was on the Gadi and 
was in possession, in respect that there was no such right of co- 
ownership in the other members as to give thema title to prevent 
such alienation, The right of the other members that was 
being considered was a presently existing right. The chance 
which each member might have of a succession emerging in his 
favour was obviously outside the sphere of enquiry.” The con- 
clusion arrived at was “ Their Lordships are therefore of opinion 
that their zemindary being the ancestral property of the joint 
family though impartible, the successor falls to be designated 
according to the ordinary rule of the Mitakshara Law”. 

_ It is contended on behalf of the plaintiffs that Lord Dunedin 
merely said that the successor falls to be designated by survivor- 
ship or “judged by ‘survivorship’ which goes to show that the 
principle of survivorship is to be resorted to only for the purpose 
of selecting the successor, and not that there is a right of survivor- 
ship. It is urged that in an impartible estate the right of survivor- 
ship of the junior member is only a notional one. It is difficult 
to reconcile the two principles viz, non-existence of coparcenary 
and the right of survivorship. But as pointed out ina recent 
Madras case, however unreal such right be for the purposes of 
actual ownership of the estate itself and preventing alienation, it is 
still a real right and gives a right of succession by survivorship, 


- The successor isto be selected from a class each of whom must 


have aright of survivorship. Then the observations throughout 


“the judgment ia Batjnath’s casg (2) were directed to show that 
-the decisions both before and after Sartaj Kuari’s case (3) estab- 
-lished the rule of succession by survivorship, and that the cases: 


of Sartaj Kuari (3) and the Pittapur case (1) did not touch 
that question. His Lordship in reviewing the cases after Sartaj 
Kuari (3) pointed out that in Jogendra Bhupati's case (4) Sir 
Richard Couch himself Stated that in “ considering who is to 
succeed onthe death of the Raja, the rules which govern the 
(1) (1898) L. R. 26 I. A. 833 I. L. Reza Mad. 383. 
(2) (1921) L. R. 48 E. A. 195; I. Le R. 43 All 228; 33C. L. J. 388, 


(3) (1887-88) L. R. 15 I. A51; lo L. R. to All. 272, 
(4) (1890) L. Re 17 I. A. 128 3 h L. R. 18 Calc. 151. 
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succession toa partible estate are to be looked at, and therefore Civit. 
the question in the case is what would be the right of succession 1925. 
supposing instead of being an impartible estate it were 2 partible Prayag Kumari 
one” and observed '“ This passage is absolutely conclusive as to 


v. 

Sir Richard Couch’s view. The other parties to the judgment Siva Krogad: 
were Lord Watson and Sir Barnes Peacock.” His Lordship N. R. Chatterjea, F. 
rêferred_to the observation of Lord Davey in Raja Viravara v, =P 
Raja Viravara (1) “ That even if impartible, it may still be part 
of the common family property......and the real question is 
whether it ceased to be part of the joint property of the family”, 
to the observation of Lord Davey uponea question which inci- 
dentally arose in connection with the state of affairs in the old 
family of the Bettiah Raj in the first Bettiah case: Ram Nundun 
v. Janki Koer (2) that “ Raj Kissen was joint in estate with his 
brother and therefore was entitled to succeed him in the family 
property by survivorship”, to a passage in Kulcht Kalujana v, 
Kachi Yuoa (3) that “It was settled in accordance with a ruling 
of this Board that when impartible property passes by survi- 
vorship......”, and to the fact that Lord Hobhouse in Muttuva 
duganadha v. Periasami (4) had approved of the decision of Muttu- 
sami Ayar J. who held that survivorship governed the principle of 
succession. Reference was also made to the observations of Lord 
Collins in Parbati v. Chandarpal (5) viz. “The first principle is 
that a rule of decision in regard to succession to impartible 
property is to be found in the Mitakshara Law applicable to 
partible property, subject to such modifications as naturally flow 
from the character of the property as an impartible estate. The 
second principle is that the only modification which impartibility 
suggests in regard to the right of succession is the existence of 
a special rule forthe selection of a single heir when there are 
several heirs of the same class who would be entitled to succeed 
to the property if it were partible finder the general Hindu 
law... We have first to -ascertain the class, and we have next to 
select the single heir, applying the special rule.” And he then 
went on to cite Sir Richard Couch in the passage already cited in 
Jogendra B hupati’s case (6). 

Lord Dunedin then observed “ It’ will be apparent from this 
Jong line of authorities that there are under the Mitakshara 

(1) (1897) L. R. 24 I. A. 118; L L. R. 20 Mad. 256, 

(2) (1902) L. R. 29 I. A. 178; 1. L. R. 29 Cale. 828, 

(3)6(1905) L, R. 32 1. A. 261; I. L. R. 28 Mad. 508; 2C. L, J. 231. 

(4) (1896) L. R. 23 I. A. 128; I. L. R. 19 Mad. 451. 


(5) (1909) L. R. 36 I. A. 125; I. L. R. 31 All. 4573 toC. L. J- 216, 
(6)( 1890) L. R. 17 1. A. 128 (131); L Le R 18 Cale. 151, 
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only two possible lines of devolution and that the only test to be 
applied is, wis there community or was there separation >” 
Reading the judgment as a whole it appears that in their Lordships’ 
view, the rule of survivorship applies to succession in ancestral 
impartible estates. 

We have found that Nanda Kishore’s branch was not comple- 
tely separated from the Raj. The defendant, therefore, was 
entitled to succeed to the Jheria impartible estate. 

We have referred to the dan‘annamas and kkorposk deeds execut 
ed by the plaintiffs. They are relied upon by the defendant as bind- 
ing upon the plaintiffs. i 

The drafts of the bantannama and khorposk deeds are said to 
‘have been explained to the Ranis by Lalit Kishore on the agth 
July and left with them, and were returned to him on the 
morning of the 3oth July. Lalit Kishore says “on the sth August 
1916, I read the documents and in some parts I might have 
explained the documents. One maid servant of the Ranis explain- 
ed what I said to the Ranis. Then the documents were presented 
after the execution to the Sub-Registrar.” Now the plaintiff No. 
1 signs her name, and gave her deposition in Hindi. She seems not 
to know, or at the best, has only an imperfect knowledge of Bengali, 
Lalit Kishore “ might have” explained the documents in “ some 
parts” and that again was explained by a maid servant to the Ranis. 

According to Mr. Smith, “ Lalit read them out and Pran 
Krishna interpreted and acted as go-between”. This, however, is 
not what Lalit Kishore said, nor is it the defendant's case. Kali 
Pada Roy does not say anything about explaining the docu- 
ments. Kirti Bakshi, who says that they were read over, does not 
say anything about the explanation. Taking the evidence of 
Lalit Kishore as giving the correct version, we do not think 
that there was sufficient explanation of the documents to pardana- 
shin ladies. But apart from that, we think that the Ranis had no 
independent advice in the matter. As stated above, Mr. Luby 
says that Lalit Kishore was supporting the “candidature of Babu 
Siva Prosad Singh.” The conduct of Lalit Kishore has been 
severely criticised by Mr. Sirkar for the plaintiffs, and the Advocate- 
General has sought to defend it. It is unnecessary to discuss the 
matter. He was supporting the defendant, he evidently was con- 
vinced that the plaintiffs had not only no claim to the Raj but 
no claim also with regard to the self-acquisitions (jewellery, cash, 
etc) apart from the will, and he thought of giving effect tò the 
provisions of the will by means of dantannamas and khorposk 
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deeds. He would naturally look at the matter according to the Civit. 
opinion he had formed about the rights of the parties and from the 1925. 
point of view of his client. At that time the doeuments upon Prayag Kumari 
which the plaintiffs rely had not been collected. There are many 

debatable and difficult questions of law and fact with regard to 

succession and self-acquisition and there was no one to plage the N R. Chatterjea, y. 
case Irom the plaintiffs’ point of view before Lalit Kishore, In 

thêse circumstances, we think that any advice given by him cannot 

be said to be independent advice. 

The dantannama contained an important recital that the defen- 
dant lived “ jointly and in commensality with the deceased Raja”, 
and it is contended by the plaintiffs that the main object of the 
bantannamas was to get an admission of the Ranis about the joint- 
ness, because there was no necessity for having such a recital in the 
deed which, according to Lalit Kishore, was executed for the pur- 
pose of avoiding probate duty. There is no doubt that an admis- 
sion about the jointness of the defendant was taken from the Ranis, 
but, after all, the statement so far as it goes is true to some extent, 
because whether Nanda Kishore was or was not separate from the 
Raj, the defendant Siva Prosad was. living in commensality with 
Raja Durga Prasad at the time of his death though according to 
the plaintiffs as a “charity boy”. However that may be, we entirely 
agree with the finding of the Court below that the deeds were not 
_ properly explained, that the plaintiffs had no independent advice in 
the matter, and that they are not binding upon the plaintiffs. 

It is pointed out that Exhibit H (6), the draft Jantannama, 
which is said to have been explained by Lalit Kishore to the Ranis 
on the agth July stated “ what I have got has been mentioned in 
the Schedule 2 below”, but, asa matter of fact, the schedule did 
not come into existence before the 5th August. 

The division of the jewellery is said to have taken place on 
the morning of the sth August. Exhibit H (6) (b) (the first page) 
contained a list of the jewels as in the will (except the 24th item), 
and was in the handwriting of Kedar Banerji. Lalit Kishore says 
“I believe it was made over to me for the first time on the sth 
August.” Of course, the draft could not have mentioned how the 
jewellery was divided because the division is said to bave taken 
place on the 5th August, and if, asa” matter of fact, the Ranis 
actually got the jewellery before thé execution of the deed they 
knew what the jewellery was.of which they were getting the 10 as, 
share referred to inthe draft, The question of jewellery will be 
dealt? with. later. 
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Civin. Neither Lalit Kishore nor any other witness says that the Ranis 
igas: had any information as to how much money was in the till or in the 
baa mal 


iron safe. As already stated, only one Safe containing Rs. g6000— 
was opened in the presence of Mr. Luby, but although the other 
salah safes were kept under seal, the Raj officers went on spending 
N. R. Chatterjea. F$. money, under the orders of the defendant. The expenses of the 
os Sradk of Raja Durga Prasad and “Zika Pugree” were met from 
the money in the ‘Treasury, In the dantannama only Rs. g6obdo 
was shown as the cash, The other cash out of which the defendant 
was spending money was not mentioned in the Jantannama and 
the plaintiffs had no knowledge of the amount in cash or what 
became of the money. So the Ranis when they signed in approval 
of the draft had no idea of what they were getting under the deed. 
ln any case, they put down their names when the schedules had 
pot come into existence. According to the plaintiffs, the deed was 
not explained nor was anything done on the 2gth July and refer- 
ence ‘is made to paragraph 25 of the written statement where it was 
stated that Lalit Kishore had “no talk with the plaintifis at any 
‘ time before the partition of the moveables according to the direc- 
tions in the will”, and that whatever was done was on 5th 
August just before execution. Reference is also made to paragraph 
30 of the affidavit of the defendant in the Receiver matter where 
it was stated that the drafts of the damfannamas and ŘŘorposk 
deeds were explained to the Kanis on the the 5th August 
(the learned Advocate-General said-deeds of the 5th August, 
but the original says that ıt was on the sth August that they 
were explained). The explanation given by Lalit Kishore is 
that he had no talk with the Ranis before the partition, meaning 
thereby the whole transaction and not merely the date on which 
the division of the jewellery actually took place. We think that his 
explanation should be accepted b ecause the plaintiff No. r admitted 
that Lalit Kishore had spoken to hem a few days before the execu- 
tion of the deeds. However that may be, it is not clear that he 
explained the drafts on the 29th July because if he had, there would 
be no necessity for the explanation of the deeds “ in parts” (inter- 
preted) by a maid servant on the sth August. In any case, what 
he did was to explain portions of the deed which again were 
explained to the Ranis by a Inaid servant. 

By the 2#orgosh deeds dated the sth August 1916 the mainte- 
nance of each Rani was fixed at Rs. 300 per month (Rs. 3600 
a year) and the same was charged upon the zemindary of Jheria, 
The plaintiffs said that they did not get the Ahorposh deeds, “and 
the defendant produced certified copies thereof from the Registra- 
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tion Office. The plaintiffs’ case was that they were not aware of 
the 2korposhk deeds and never received money on the basis of 
the deeds, but received money for their private expense in the 
same way as they did in their husband’s life-time under the 
impression that they were entitled to receive such money as before 
(See application for appointment of Receiver, paragraph 40). 

It appears that during the life-time of Raja Durga Prasad, the 
Ranis used to get acertain sum each as pocket money. (Plain- 
tif No.1 Rs. roo, Plaintiff No. 2 Rs. 90 and plaintiff No. 3 
Rs. 75 per month). By the &horposk deeds the maintenance 
allowance of each Rani was fixed at Rs. 300 per month from the 
death of Raja Durga Prasad. The first payment was made on the 
rath August, and the entry dated the 16th October 1916 shows 
that arrears from 24th Falgoon to 19th Sraban 1323 (i. e., from 
the death of Raja Durga Prasad up to the 4th August 1916) were 
paid atthe old rate, and from the 29th Sraban 1323 (ie, the 
date of the Asozposk deed) up to the 31st Bhadro at the rate 
provided forin the deed. It is- contended that the Ranis used to 
get much smaller sums before and each at a different rate, 
whereas since the execution of the Akortosk deeds they received 
much larger amounts (all the Ranis getting equal amounts), that 
they signed the Chutkas—one at the old rate, and the other at 
a different rate. There were subsequent payments at the new 
rates up toa few months before the institution of the suit, and 
the Chutkas were signed by the Ranis. An explanation was 
attempted on behalf of the plaintiffs viz,, that they were receiv- 
ing large sums on account of rent of their mokarari mouzahs, 
which was being collected for them by the defendant under 
Am-muktearnama hs and for which receipts were being obtained 
from them, he in his turn having appointed Behari Lal as 
Am-muktear to collect rents, besides their pocket money and 
that there was nothing to show” that the receipts were explained 
to the Ranis or that the Ranis understood that the payments 
were not on account of mokarari collections. But two of the Ranis 
at any rate know Bengali—there were separate receipts one at 
the old rates (unequal amounts), the other receipt being at the 
new rates under which all the Ranis got equal amounts. Under 
the circumstances, we are unable to accept the explanation as a 
satisfactory one. We think that im the then circumstances, the 
Ranis had no option but to submit to what the defendant chose 
to give them. But they had no independent advice in the 
matter and the observations we have made with Tespect to the 
bantannama apply to the kkorposh deeds also. 
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It is said that the Ranis and the defendant were on "friendly 
terms up toafew days before the institution of the suit. But 


'Fthe defendant ‘in his letter to the Jheria Water Board dated the 


1gth October r1g06 stated “there has not been a good feeling 
between your petitioner and the widows of the Raja and it is 
therefore necessary for your petitioner to build his house else- 
where”, In the mokasari patta dated 26th August ror6 executed 
by the defendant in favour of Lalit Kishore, it was stated that thè 
latter had “settled all the disputes which were likely to arise 
after his (Raja Durga Prasad’s) death”. lt is said that it referred 
to disputes with Pran Krishna, but Kirti Bakshi says that Pran 
Krishna did not raise any question of succeeding to the estate, 
and in the suit brought by the defendant against the Bank, Pran 
Krishna gave evidence on his behalf and fully supported the 
defendant’s case with respect to jointness and succession. The 
settlement of disputes must have been with reference to the Ranis, 
It cannot be said, therefore, that the defendant and the Ranis 
were on friendly terms. All that can be said is that the defen- 
dant was paying their Akorposk allowance and other expenses and 
also their travelling and lodging expenses andthe Bidai (part- 
ing presents) of their relations who came rather frequently to 
Jheria, and the Ranis had not then got any independent advice 
and consequently had not taken any active steps to assert their 
rights. Mr. Smith says that at least 2or 3 months before the 
suit he knew that it was coming on, so the fact that the Ranis’ 
relations were coming and getting Biêdai upto even a few days 
before the suit is of no importance, 

It is contended on behalf of the defendant that the question 
of independent advice has to be considered with reference to the 
state of tbings which existed at the time the deeds were 
executed. But what was the position then ? Every one connected 
with the Raj was supporting the edefendant, the Court of Wards 
not excepted. The plaintiffs were helpless. It was all the more 
necessary then for the Ranis to have independent advice as 70 their 
rights under the law to the Raj, at any rate to the self-acquisitions 
and also as to their right to maintenance. If they were entitled to the 
self-acquisitions (which are now claimed to the extent of about 
thirty lacs), were the Ranis “properly advised in taking a ro annas 
share of some of the self-acquired properties of their husband 
anda maintenance of Rs. 300 per month each? We do not 
think they were, and we hold that the Janfannamas and Ahorposk 
deeds are not binding upon them. 

The dantannamas and khorposk deeds were sent to the Bank of 
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Bengal for withdrawing the moneys kept as fixed deposits in the 
Bank. But the Bank would not pay the money as no Probate or Let- 
tersof Administration had been obtained, and, accordingly, a friendly 
suit was instituted by the defendant against the Bank. The Ranis 
Were made pro forma defendants. The plaint referred to the Arrange- 
ment between Shiva Prosad and Ranis regarding the division of the 
cash (including the monies in the Bank) jewellery etc. No details 
about the division were given in the plaint but copies of the dantan- 
namas were annexed to the plaint. It was stated, however, that in 
the circumstances “ the plaintiff has been advised that he is abso- 
lutely entitled (inter alia) to the monies standing to the credit of 
the late Raja Durga Prasad in the defendant Bank”, 


An Am-muktearnamak was obtained by the defendant from 
the Ranis on the 13th Apri! rory. It was stated that various suits 
and proceedings might arise with regard to the properties*of the 
Ranis, that Shiva Prosad had agreed to pay aten annas share of 
the monies in deposit in the Bank of Bengal and it was “ necessary 
that efforts should be made to draw out the money at an early 
date by appearing in that suit’. The Am-mukhtear was authorised 
to file petitions by signing the names of the Ranis for withdrawing 
any money paid by any tenant, debtor or borrower (of the Ranis) 
into any Court Office or Treasury. The defendant was also autho- 
rized to appoint am-mukhtears with similar powers. 

Before the Am-muktearnamah was executed, Siva Prosad took 
out summons upon the Ranis and there was the usual return of 
service of summons in the suit against the Bank. It is said that 
the peon and Behari Lal, the identifier, called out the names of 
the Ranis, two maid servants came out and took the summons 
and returned them saying that the Ranis would not accept them 
and thereupon the summons was stuck up on the door of the 
Ranis’ mahal. The plaintiff No. 1 denjes receipt of summons or 
any knowledge of the suit. The Court below has found that the 
plaintiffs had no knowledge of the suit and we agree with that 
finding. It is to be observed that before the summons was serv- 
ed on the 22nd March 1917, stamps for the Am-mukiearnamahs 
were purchased on the 26th February. e As found above, the sum- 
mons was not served, and although the defendant obtained the 
Am-mukhtearnamas, no appearance was entered on their behalf. 
There is no evidence to show that the Am-mukhktearnama was 
explajned to the plaintiffs or that the defendant informed the plain- 
tiffs of the suit or what happened to it. The Amemukhtearnama 
might have been taken from the Ranis on the representation that 


1925. 
Prayag Kumari 
9 
Siva Prosad. 


N. R. Chatterjea, J. 


436 


CiviL. 
1925. 
Boan aai 
Prayag Kumari 
Ue 
Siva Prosad, 


N. R. Chatterjea, F. 


THE CALCUTTA LAW JOURNAL. [Vou XLII. 


it was necessary for managing their mekarazi properties, Kirti 
Bakshi says that the Ranis sent word to him asking him whether 
they should give the Am-mukhtearnama to the defendant 
and he advised them to do so. But execution of, Am-mukhtear- 
namaseby Purdanashin ladies for management of their properties is 
not an unusual thing. The Ranis executed Am-mukhtearnama 
in favour of their husband Raja Durga Prasad, and the executioh 


_of such a document would not excite any sas nor fix them 


with knowledge of all its contents. 

It is contended on behalf of the defendant that nothing turns 
upon the Am-mukhtearnama, and that in any case the plaintiffs can- 
not set up the invalidity of the document, and at the same time hold 
fhe defendant as their agent. 1t is said that it is not necessary for 
the defendant to rely upon it. No evidence was adduced that it 
was explained to the ladies and the defendant did not rely upon 
it. Ifthe plaintiffs want to treat it as an effective document they 
must take the consequences. It recites the Bantannama, the 
arrangement arrived at between the parties and the Bank suit itself 
and ifit isan effective document, the Ranis are fixed with the 
knowledge ofall those matters. On the other hand, if it is not a 
valid document, the plaintiffs cannot hold the defendant as their 
agent. They cannot treat it as binding for one purpose, and not 
binding for other purposes : they cannot approbate and reprobate. 
But the execution of the document was admitted in the plaint, 
though it was alleged not to be binding, because, no one explained 
to them their “real drift scope and effect”, It is true the plaintiffs 
repudiate it altogether, but, as a matter of fact, the defendant as an 
Am-mukhtear of the Ranis did collect rents of their mokavari 
properties through Behari Lal, an agent appointed by him under 
the powers conferred upon him. As a general Power of Attorney, it 
was acted upon by the defendant. » The defendant in paragraph 40 
of his written statement exptessly admits that he was acting as the 
Am-mukhtear of the Ranis. It is not binding upon the Ranis with 
reference to the suit against the Bank, as there is no evidence that 
their attention was pointedly drawn to it, or that the scope and 
effect of it was explained to them. The document may therefore 
be valid asa general Power of Attorney with regard to the general 
management of the estate of the Ranis, and yet not be binding so . 
far as the recitals contained in it are concerned nor fix them with 
knowledge thereof. The argument on behalf of the defendant 
particularly is that if the Am-mukktearnama is not a binding docu- 
ment, it should be ignored for all .purposes. But what was the 
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position with reference to the suit against the Bank? Siva Prosad Civit. 
brings a suit against the Bank, refers to the bantannama which 1925. 

. . =: 
he knew or should have known was not binding upon the Ranis, Prayag Kumari 


does not get the summons served upon them, takes a general power 
from them, and acts upon it so far as the ‘general, management of TEES 
the Ranis’ estate is concerned, Judges for himself whether an in- M. R. Chatterjea, F. 
dependent adviser should be consulted, asks the High Court to ae 
act upon the retura of service of summons upon the Ranis without 
disclosing the fact that he is constituted attorney and’ holds a 
general Power of Attorney under which he had power and it was 
his duty to protect the interest of the Ranis in the suit against the 
Bank, and gets a decree for the entire amount against the Bank 
(though even according to the Jantannama, the Ranis are to get a 
ten annas share thereof) and now pleads that the decree is binding 
upon the Ranis because the Ranis now repudiate the general 
power. In these circumstances, the subsequent repudiation of “the 
power by the Ranis did not absolve the defendant from doing his 
duty as their agent. Mere non-service of summons in ordinary 
cases may not be sufficient to constitute fraud, but the nonvservice 
in the present case taken together with the circumstances stated 
above, we think, constitutes fraud. 


v. 
Siva Prosad. 


It is contended on behalf of the defendant tbat itis a new 
ground of fraud based upon the Am-mukhtearnama which is set up 
in this Court, that it was not only not alleged inthe pleadings but 
the plaintiffs repudiated the Am-mukhtearnama. But the plaintiffs 
challenged the decree as fraudulent, and although it is not open 
to the plaintiffs to set up a new ground of fraud, they are entitled 
to show upon the facts admitted in the pleadings that there was 
fraud, As stated above, the defendant in the goth paragraph of 
his written statement expressly set up the Am-mukhkiearnama and 
admitted that he was acting as “the Am-mukhtear of the Ranis. 
We do not see why the plaintiffs should nêt be allowed to use that 
admission along with other circumstances as showing that the decree 
was fraudulent. 

It is contended that there was nothing wrong in defendant’s tak- 
ing the 4m-mukhtearnama, because, one of the objects was to use 
it in the Bank suit to expedite its hearing’ which was stated in the 
document itself ; and if effect was to be given to the Bantannama 
there was no harm-in the defendant’s arming himself with authority 
to appear for the Ranis, but that he did not appear because the 
Bank was not prepared to recognise him by virtue of the dantan- 
nama or even the order in Mutation Case, and the position would 
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not be improved by defendant's appəaring for the Ranis, as the 
Bank would hot be satisfied without a decree of the Court in the 
presence of all parties, and it was, therefore, that steps were taken 
for service of summons upon the Ranis. But if that was so, why 
was the Am-mukhtearnama taken so far as the Bank suit was con- 
cerned? Apart from that, there might have been some force in the 
argument, had the summons been properly served upon the 
Ranis. But he neither got the summons properly served nor took 
steps to have the Ranis represented in the suit. We do not think, 
therefore, that the defendant’s contention has any force. 


The High Court before passing a decree must have found that 
there was proper service of summons, but the Court would not be 
in a position to know whether the peon’s report and the identifier’s 
affidavit were true or false, and would act upon them. It is the 
case of the defendant that the suit against the Bank was a friendly 
one, and the Ranis were as anxious, if not more, to have the suit 
decreed. If so, it is difficult to see why the Ranis should refuse to 
accept the summons, If the Ranis had fully understood the dantan- 
nama and the Am-mukktearnama and had agreed to the arrangement 
set up by the defendant, there is no reason why they should refuse 
to accept. summons in the suit brought for the very purpose of 
carrying out the arrangement. It is suggested that many people 
tefuse to accept summons. But the Ranis, according to the defend- 
ant, were anxious to get the money in the Bank. Apart from that, if 
the Ranis had agreedto the arrangement, would not Siva Prosad 


-at once go to the Ranis, who were residing in the Rajbati and ask 


them to accept service of summons, and tell them that unless they 
did so, there would be delay in getting the money from the Bank? 
For all these reasons, we are of opinion that the Ranis had no 
knowledge of the suit and the decree was fraudulent. 


It is contended that even if the decree was obtained by fraud, 
it is binding upon the plaintiffs, as they had taken no steps to have 
it set aside in the regular way. But if the decree is fraudulent, it is 
open to the plaintiffs under section 44 of the Evidence Act to show 
that it was obtained by fraud, and it is not necessary to set it aside. 
Section 44 of the Evidence Act lays down that any party to a suit or 
other proceedings may show that any judgment, order or decree 
which is relevant under sections 40, 48 or 42 and which has been 
proved by the adverse party, was delivered by a Court not competent 
to deliver it, or was obtained by fraud or collusion. The section was 
construed by Maclean C. J, and Banerjee J. in the case of Aajid 
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Panda v. Lakhan Sendh Mahkapatra (1), and it was held that 
party to a suit can show that a decree obtained by the opposite party 
against bim in another suit was obtained by fraud, and it is not 
necessary for bim to bring an independent suit for setting it aside. 
See also Ahmedbhoy v. Vulleebhoy (2); Mancha Ram v. Kalidas (3), 
and Nistarini Dassi v. Nundo Lal Bose (4), where a corfsent 
decree was treated as a nullity. 


Reliance is placed on behalf of the plaintiffs on the cases of 
Chitambar v, Krishnappa (5); Paresh Nath v. Hari Charan (6), 
and Raj Kumar Sarkel v. Raj Kumar Mali (7). 

We do not see how these cases help us in the present case, The 
first two cases were decided on the principle that Jona fide auction- 
purchaser is not affected by ary fraud in the decree if he is 
not a party to the fraud, and the third held that a sale cannot be set 
aside without setting aside a fraudulent decree, and jf the plaintiff 
has lost his rights to attack such a decree he cannot get the sale 
set aside. We were also referred tothe judgment of the Judicial 
Committee in the case of Benode Behari Bose v. Nistarint 
Dassi (8), as showing that the decree was dealt with as if it was set 
aside. But their Lordships did not decide whether it was neces- 
sary to set aside the decree or it could be treated as a nullity, and 
it does not appear that the decree was set aside. 

The learned Advocate-General contended that if the view taken 
in Rajib Panda's Case (1) is accepted, the provision of article 95 
of the Limitation Act would be nugatory and there would be no 
limitation for setting aside a decree, 


No doubt there would be an anomaly, but in Rajib Panda's 
case (1), Maclean C. J. held that having regard to the plain words 
of the section, a party against whom a decree relevant under sec- 
tion 40 is proved is entitled to show that it was obtained by fraud. 
In the present case, however, no question of limitation under article 
95 arises. The decree was passed by the High Court onthe grst 
August 1917 and the present suit was instituted on the 6th March 
1919 which was well within three years. Then the plaintiffs prayed 
for a declaration that the decree was fraudulent and not binding 
upon them. The Court, in order to grant the relief prayed for by 


(1) (1899) 1 L. R. 97 Cale. 11. (2) (1882) I. L. R. 6 Bom. 703 (715). 


(3) (1894) I. L. R. 19 Bom. 821 (826). 

(4) (1902) I. L. R. 30 Cale. 369 (382-383)0 

(5) (1902) I. Le R. 26 Bom. 543 (547). 

(6) (191 1) 1. L. R. 38 Cale. 622 (627). (7) (1915) 20 C. W. N, 659. 
(8) (1905) I. L. R. 33 Calc. 180 (191) 3 2 C. Le J. 189. 
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the plaintiffs has to see whether the decree was obtained by fraud, 
and the effect of the declaration prayed for would be to set aside 
the decree. The enquiry would be the same if a formal prayer 
were added for setting aside the decree, when there is no question ` 
of limitation, and the utmost that can be said is that formal amend- 
ment by adding such a prayer might be necessary. 


It was contended on behalf of the plaintiffs that the judgment 
of the High Court on its Original Side is not ves judicata as the 
Court was not competent to decide the present suit as it relates to 
properties which are outside the local limits of the Ordinary Ori- 
ginal Jurisdiction of the High Court and reference was made to the 
case of Skibo Raut v. Baban Raut (1), where it was pointed out that 
in order to establish the plea of ves judicata, it has to be shown 
that the Court of concurrent jurisdiction which decided the former 
suit was a Court of jurisdiction competent to try the subsequent 
suit. It is contended on behalf of the defendant that the principle 
applies only to cases relating to the pecuniary jurisdiction of the 
Court or to Courts such as the Small Cause Court, and not to cases 
of territorial jurisdiction. lt is unnecessary, however, to. discuss 
this question as we have found that the decree is fraudulent and is 
not binding upon the plaintiffs. 


. Payment of Rs. 48000 and Rs. 64000 to the Ranis. 


Under the dantannamas the Banis were to get Rs. 48249-3 rs. 
The plaintiffs denied receipt of payment of the money. The Court 
below found that the money was paid to the Ranis on the date of - 
the Jantannamas (5th August 1916). That finding has been chal- 
lenged by the plaintiffs. 

There is an entry in the rokar of the sth August 1916 “ The 
cash money in hand of the time of the late Raja Bahadur having 
been divided, amount paid to Raja Bahadur for payment to the 
Rani Saheba, of the money due for their shares as per Chutka No. 
1985 Rani Prayag Kumari Rs. 16083-1-5” (and so on to each Rani) 
Total Rs. 48249-3-15. There is a similar entry in the Chutka 
No. 1985. 


The defendant relies upon his register of currency notes for 


.the number of the notés paid to him for payment to the 


Ranis. 26 of these notes are traced to the Benares Bank at 

Bhagalpur in the following manner. It appears that certain proper- 

ties belonging to certain Sinhas were sold in execution of a mortgage 
o 


(1) (1908) I. L. R. 35 Calc. 353 (3:8); 7 C. L. J. 470. 
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decree of T. Lal in the Bhagalpur Court. The mortgagors raised 
money by executing a conveyance of the property to one 
Thakur Prasad, the sisters son of Rani Hem” Kumari, the 
plaintiff No. 3 who paid the purchase money. The conveyance 
was executed of the 26th October 1916 and the consideration 
money which consisted of currency notes was paid to.the decree- 
holder's pleader on the goth October, and on the 31st October 
those notes were deposited to the account of T. Lal in the Benares 
Bank at Bhagalpur. The numbers of 26 of these notes corres- 
pond to the numbers of the notes inthe Note Register ; and the 
portions of the notes preserved in the Currency Office in five 
instances purport to bear the signature of the plaintiff No. 3. 

It is admitted by the plaintiff No. 1 that the plaintiff No. 3 


sent one lac of rupees from Jheria for the purchase of the pro- 
perty, and the defendant relies upon the entries in the Note Regis- 
ter and the Register of the Benares Bank for showing that the 
notes were paid by the defendant to the plaintiffs. It is pointed 
out by the plaintiffs that there are blank spaces (sometimes half 
or whole columns) left in the Note Register, and Mr. Smith the 
manager says that he had no concern with the Note Register. 
The defendant relies upon the fact appearing from the Note 
Register that notes received after cashing cheques or otherwise by 
the Raja were credited in the Register and debited when they 
were paid out, and that the 26 notes were received on three 
dates in 1915 and were not paid out until the sth August (the 
date on which Rs. 48000 and odd are said to have been paid 
to the Ranis), But no one swears that the Note Register is 
regularly kept in the ordinary course of business, The plaintiffs 
point out that the plaintiff No. 3 used to sign as Svimati not as 
Srimatya as appears on the back of the five notes referred to 
above, and that the knowledge ot the tehsildar who speaks to her 
signature is derived only from his having seen her signature on 
chalans. But the defendant served interrogatories with reference to 
these notes, and the plaintiffs said that they did not remember if 
they received them and the plaintiff No. 3 did not examine 
herself to deny her signature on the back of the notes. These facts are 
in favour of the defendant. On the other hand, the entries in the 
rokar and Chutka only show that Rs. 48000 and odd were paid 
to the defendant for payment to the plaintiffs, not that they were paid 
to the plaintiffs. Kalipada Roy, the Cashier of the defendant says 
that he made over to the defendant currency notes of Rs. rooo each 
(for Rs. 48000) in the presence of the Sub-Registrar when he was 
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Civil tegistering the bantannama, But there is no endorsement of 
1925. payment by the Sub-Registrar on the dantannama. The Sub- 
ate Registrar has not been called as a witness. No one speaks to 


Prayag Kumari mee 
the actual payment to the plaintiffs. 


ki Mr. Smith says that Pran Krishna took the money inside the 
N. R. Chatterjea, 9. purdah for payment to the Ranis, but there is no evidence 
— that they were actually paid over to them. Lalit Kishore can- 
not say who actually took the money to the Ranis, The defen- 
dant who got the money from the Cashier for payment to the 
Ranis and who swore an affidavit to his personal knowledge that 
Rs. 48000 was paid to the Ranis in 48 currency notes of Rs. 1000 
each in his presence has not examined himself, nor examined 
Pran Krishna, The whole thing, therefore, rests upon the entries 
inthe Note Register and the circumstantial evidence afforded 
by the identity of some of the notes in the Benares Bank. The 
plaintiff No. 1, however, says that sometimes small notes were 
changed into big notes from the Raj Treasury. The defendant's wit- 
ness Mukteswar Boral admits that that was so. It is to be observed 
if Rs. 48000 and odd were paid to the three Ranis, the plaintiff 
No. 3 got only Rs, 16000 and odd in her share which could not 
account for currency notes for Rs. 26000 in the Bank. It is 
<. suggested however that she had her share of Rs. 64000 also and her 
shares in the two sums of money exceeded Rs, 26000, that, asa 
matter of fact, she sent one lac of rupees, and she might have 
taken big currency notes from the other Ranis. But these are 
speculations, and if it is open to speculate it may also be suggested 
that the plaintiff No. 3 changed small notes or cash into big notes 
from Pran Krishna on or after the 5th August 1916, assuming that 
Rs. 48000 was made over to Pran Krishna for payment to the 
Ranis. 


Mr. Smith in his evidence’ says “ Itis usual to mention the 
number of the currency notes and the amount paid in silver in 
the deed. There was no reason to depart from the usual practice 
in the case of the dantannama (Exhibit H4) The memorandum 
of consideration with the numbers of the- notes is not given in 
Exhibit H4 No particulars of the money. are shown in Exhibit 
H4. The money was paid «in the presence of the Sub-Registrar. 
I did not ask the Sub-Registrat to make a note of that. Asa 
tule, the Sub-Registrar makes a note of it when the money is paid 
in his presence. I cannot assign any reason why that rule was 
departed from”. 7 

The defendant was dealing with susdanashin ladies ; the 
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Registering Officer had come to the Rajbati and yet the usual CIL. 
practice of having a memorandum of consideration and the endorse- 1925, 
ment of payment of the money by him was not followed, and Mr. Praya J aa ʻi 
Smith cannot give any reason for not following the usual practice, 
Practically the only evidence of payment consists of the statement 
of the Cashier that he handed over the notes to the defendant N. R. Chatterjea, 9. 
fer payment to the Ranis, that the latter handed them over to 

Pran Krishna who went inside the purdah to make them over to 

the Ranis, and the tracing of some of the notes to the Benares 

Bank. 


The learned Advocate-General suggested an explanation as to 
why the payment of Rs. 48000 and odd was not endorsed viz. that 
it was not a consideration paid for the deed or for the parti 
tion, that whatever the consideration was, it was not merely o 
Rs, 48000, it was the whole of the money of which the Raja got a 
portion and it was only Rs. 48000 which was paid in the presence 
of the Registrar, the rest being left in the Raj Treasury which 
could not be endorsed by the Registrar ; that the document was a 
partition deed, each party getting something in the division, and 
that if Rs. 48000 is to be treated as consideration, the Bank money 
and jewellery were also consideration. But section 58 of the 
Registration Act provides that on every document admitted to 
registration there shail be endorsed certain particulars, among others 
(Clause C) “any payment of money or delivery of goods made in 
the presence of the Registering Officer in reference to the execution 
of the document, and any admission of receipt of consideration, 
in whole or in part, made in his presence in reference to such exe- 
cution”, If the payment of Rs. 48000 and odd was made, it was 
made n reference to the execution of the document, which could 
and should have been endorsed. So would jewellery if made over 
in the presence of the Registrar, as it would come under the words 
“delivery of goods”, but not the Bank money which was not paid, 
being still in fhe Bank. The explanation suggested therefore can- 
not be accepted. 


The fact that the Sub-Registrar was not examined by the defen- 
dant was commented upon on behalf of the plaintiffs. No doubt 
he would have been a good witness, and the omission to examine 
him is open to comment. It was also pointed out that he was 
granted lands on favourable terms by the defendant, but no infer- 
ence can be drawn against the defendant from that fact, because 
if the Sub-Registrar was bribed, it would perhaps not have been 
difficult to get an endorsement of payment, 
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The question whether the money was paid to the Ranis is no 
doubt a simple issue of fact and the Court below has come to a 
finding upon the evidence in favour of the defendant. But in 
arriving at the finding the learned Subordinate Judge does not 
appear to have taken into consideration some impêrtant facts and 
circumstances noted above, and has also erred in reading the evi- 
dence on the point. He observes “Defendant has examined some 
witnesses who say that Rs. 48249°3-9 :was paid to the plaintiffs in 
the evening,of the 5th August 1916”. As stated above, Mr. Smith 
only said that Pran Krishna took the money inside the purdah for 
payment to the Ranis, Lalit Kishore cannot say who actually took 
the money to the Ranis, Kali Pada, the Cashier at first said that 
he made over Rs. 48000 to the defendant and did not see what 
became of the money, and thén said that the money was paid to 
the Ranis by the defendant in his presence and in the presence of 
the Sab-Registrar. Kirti Bakshi merely said that the Ranis were 
paid Rs, 48000, But Pran Krishna,. according to Mr. Smith, 
took the money inside the urdak for payment, Kirti Bakshi 
must have referred to that as payment fo the Ranis. It is not 
suggested that he or Kalipada could have gone or did go inside 
the purdah to the Rahis. The Subordinate Judge does not appear 
to have considered these matters. Weare, accordingly, unable to 
agree with the Court below in its finding upon this point, and un- 
able to hold that Rs. 48000 and odd were paid to the plaintiffs, 


Rs. 64000. 


As already stated, it was mentioned in the Jantannamas that 
instead of taking Rs. 64000 from the Ranis, the defendant would 
take that sum out of the amount due to the Ranis from the money 
found by Mr. Luby in the outer apartments, and, accordingly, the 
sum of Rs. 64000- was deducted., The Court below says :—‘‘An- 
other point in this connection is that the plaintiffs admitted in the 
bantannamas having appropriated the sum of Rs, 64000 left by 
Raja Durga Prasad in an iron safe in the ander mahal. Plaintiff 
No, 1 states that Raja Durga Prasad Singh had no money there, 
and that plaintiff No. 3 kept her money in the safe in question. 
Babu Lalit Kishore Mitter, Pleader, who cross-examined the plain- 
tiff No. 1 suggested at the tire that the treasurer kept Rs. 64000 
in the box. Kalipada Roy, Treasurer, has not been asked any 
question on the point and no other Treasurer has been examined 
to prove it. There is no evidence to show that the plaintiffs appro- 
priated Rs. 64000 “belonging to Raja Durga Prasad Singh. I have 
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already found that the plaintiffs are not bound in any way by the deeds. 
The Ranis could not understand the nature of the documents”. 

It is contended that there was no question of appropriation, 
that but for the agreement the Ranis would have had to produce 
the Rs, 64000 dnd then take it back, and that once it is held that 
the Ranis received Rs. 48000 and odd, as stated in the ddntan- 
naas, the receipt of Rs. 64000 follows. 

We have found that the payment of Rs. 48000 and odd to the 
Ranis on the basis of the Jastannamas has not been satisfactorily 
proved. But even if it were proved it does not follow that the Ranis 
got Rs. 64000 unless it was proved, that Rs, 64000 had been left in 
the ander mahal. The plaintiff No. 1 stated that Raja Durga 
Prasad had no money in the iron safe in question. As pointed out | 
by the Court below, it was suggested in cross-examination that 
the treasurer Kalipada had kept the sum in the safe, but he was not 
asked any question on the point, nor was any other treasurer 
examined to prove it. So that the existence of Rs. 64000 in the ander 
mahal rests upon the recital contained in the Jantannamas, and we 
agree entirely with the Court below in finding that the plaintiffs 
did not appropriate the sum of Rs. 64000 and did not properly 
understand the documents. 

Jewellery. i 
The Court below disbelieved the story that the 8 items of jewellery 
and valuables mentioned in the schedule to the danfannamas were 
made over to the plaintiffs, 

The defendant’s case on the point is as follows :—The division 
of the jewellery took place at 7 O’ clock in the morning of the 5th 
August 1916 and as the jewellery could not be valued, the Ranis 
were given the choice, and they at first selected five items. The 
list of jewellery headed “List in the will” was in the hand-writing 
of Kedar Banerji and the five items selected by the Ranis were men- 
tioned on the back of the page of “Exhibit H (6) (b) in the writing 
of Lalit Kishore under the heading “belonging to the share of the 
Ranis” with a note on the margin. “The Ranis selected and 
took these five items. The rest belongs to the Raja.” 
Then the Ranis selected three more which are also mentioned on 
the same page, anda note made “ The remaining 15 items remain 
for the Raja” and then follows a list .of the jewellery falling to the 
share of the Raja. The plaintiffs denied that there was any divi- 
sion and various grounds have been urged on behalf of the plain- 
tiffs gs to why the story of the division of the jewellery should not 
be accepted. 
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(I) In the long cross-examination of the plaintiff No. 1 extending 
over several hundred pages, there was no suggestion of the division 
of the jewellery in the morning, nor of the Exhibit H (6) (b) being 
written at the time, All that was put to her was why she did not 
specifically claim the jewellery in paragraph g of the plaint, when in 
paragraph 12 of the plaint it was stated that there was no partition 
whatever in fact. On behalf of the defendant, it was was said that 
the plaintiff No. 1 would not know whether Lalit Kishore was 
writing aaything on Exhibit H (6) (b), and that the division of 
the jewellery having been set out in paragraph 54 (c) of the defen- 
dant’s petition in the Receiver matter as early as the 8th December 
1919, it makes no difference whether it is or is not put to the plain- 
tiffs in cross-examination, and that the plaintiffs having denied 
receipt of the jewellery in answer to the interrogatories, it was no 
good putting it to her. But although the Ranis might not have 
beeħ. seen or known that Lalit Kishore was writing on Exhibit 
H (6) (b), it is somewhat curious that no question was put to the 
plaintiff No. 1 in cross-examination about the division of the 
jewellery in the morning of the 5th August—a matter within her 
personal knowledge according to the defendant's case.. 

(II). Although the Janfannama states that the division took 
place in the presence of Mr. Smith, Kirti Bakshi, Lalit Kishore and 
others, Mr. Smith says that he was not present at the division, 
The explanation suggested on behalf of the defendant is that Mr. 
Smith’s name appeared in the original draft as he intended to be 
present, similarly the name of Luchman was not given because it 
was not known that be would be present. But the division is said 
to have been made between 7 and 8 in the morning, and it was 
made over for engrossment at rr O'clock and there was no diffi- 
culty in omitting the name of Mr. Smith and putting in the name ` 
of Luchman. It might, however, keen due to a mistake, 

(III). Lalit Kishore does not say in his deposition that he was 
writing on Exhibit H (6) (b) while the Ranis selected first the five 
articles and then the three articles. The explanation given is that 
he was not asked about it. i 


(IV). Kirti Bakshi does not say anything about the division of 
the jewellery in the morning. The explanation given is that he 
stated that he was present at the division and, the time of the divi- 
sion being of no importance, he was.not_asked about it, and Lalit 
Kishore stated the time of the division only in cross-exami- 
nation. i 

(V). That there were 23 items of jewellery, out of which 8 are 
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said to have been selected by the Ranis and there is the note of 
Lalit Kishore on Ehibit H (6)(b) that the “remaining fifteen remain 
for the Raja” but below it “the items belonging to the Raja” men- 
tion only 12. Items Nos. 5,9, 20 and 23 of the will do not appear 
in the second part of Exhibit H (6) (b) either as given to the 
Ranis or to the defendant. It is suggested by the learned Advo- 
cate;, General that these might have been taken by Krishna Prasad 
and Pran Krishna as they were relations of the defendant and the 
latter was getting such a large estate. That may be an explanation 
but it shows that the list was not a correct one, and that it is not 
improbable that they took some other jewellery also. 

(VI). Lalit Kishore in his letter to the Manager, Jheria Raj, 
dated the 27th April 1920 upon which the inventory Exhibit 153 
was prepared wrote as follows :—“Of the articles mentioned in 
schedule i minus those that have been given to the Ranis ought 
to be in Raja’s possession, it is better to ask him if he has got them 
all; if not, those with him should be mentioned and an explanation 
may be given to those not mentioned, if I remember aright some of 
the articles were taken by Kumar Saheb and Thakur Saheb and 
his brothers, they will be the best persons to give you the infor- 
mation.” 


It is pointed out by the learned Advocate-General that the 
jewellery stated in. the letter as having been taken by Krishna 
Prasad and Pran Krishna must refer to the jewellery in the 
Raja’s share, as the latter refer to the articles mentioned in 
schedule 1 minus those that had been given to the Ranis. That is 
so, but it was stated in Exhibit 153 that all the properties in this 
list, that is to say, from Nos. 8 to 24, are “in the possession of 
Kumar Krishna Prasad from before the year 1918." 

(VIL). According to Exhibit H (6) (b) some articles were shown 
as taken by the Ranis—others kept by the Raja but the schedule 
which had been filed as part of the dantanmama_ shows that it agrees 
exactly with Exhibit H (6) (b). 

(VIII). The dantannama does not state the jewellery which the 
defendant got, but the explanation offered is that the whole estate 
was the defendant’s, that it was only necessary to state what were 
given to the Ranis as their share—all the test being left in the poss-, 
ession of the Raja, ii 

It is unnecessary, however, to discuss further these or similar 
points raised in argument. The plaintiffs called upon the defen- 
dant te file a list of the valuable moveable properties left by Raja 
Durga Prasad and the defendant accordingly produced a list (Ex- 
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Civit. | hibit 153) in the Court below on the zoth May rọ20. In part I 
1925. of that list, 24 items of jewellery were mentioned ; Nos. I to 7 were 
Nemat 


stated' to be in the possession of the defendant Raja Siva Prosad 

Singh, and there wasa note that “all the proper:ies that is to say 

from Nos. 8 to 24 are in the possession of Kumar’ Krishna Prasad 

N. R. Chatterjea, }- Singh from before the year 1918.” The list was signed by the 
defendant Siva Prosad himself, although ‘according to the defen- 
dant, the item No. 1 and some of the items 8 to 24 were made over 
to the Rasis at the time of the division of the jewellery on the 5th 
August. It is said that this list was a mistake on the part of the 
defendant’s Assistant Manager Mohendra Nath Chatterjee, He 
swore an affidavit on the rath July 1920 in which he stated that he 

. was not in the service of the Raj when the division took place 
(his service having commenced only from January 1919) that the 
list was prepared without examining and comparing the jewellery 
in the possession of the Raja; and he gave a long explanation as to 
how the mistake arose. i : 

He was, however, examined in Court and he stated that “Defen- 
dant was at Jheria when Exhibit 153 was prepared. I informed 
the defendant that an inventory would have to be filed. He 
ordered Kundarpa to prepare a list of jewelleries. He told him to 
prepare the list after opening the boxes with the keys...... Kundarpa 
was in charge of the Zoshakkana when Exhibit 153 was prepared”. 
His statements in Court certainly contradict those made in 
his affidavit, The affidavit, it appears, was settled by an 
eminent lawyer. The Court below observed that there was no 
doubt that Kundarpa prepared the list on reference to the articles in 
the Zoskakhana. It was distinctly stated in Exhibit 153 that item 
Nos. 1 to 7 were in the possession of the defendant and Nos. 8 to 
23 in the possession of Kumar Krishna Prasad. Neither the defend- 
ant nor Kundarpa has been examined and in the absence of their 
evidence we are unable to” differ from the Court on the 
point. 


Prayag Kumari 


v. 
Siva Prosad. 








The Court below proceeding upon the list Exhibit r53 holds 
that the jewellery was not made over to the “Ranis. Counsel on 
both sides agree that Exhibit 153 is absolutely incompatible with 
Exhibit H (6) (b) It is contended by the learned Advocate-Gene- 
“al that the evidence of Lalit *Kishore and the list Exhibit H (6) 
(b) should be acted upon and not Exhibit 153. Lalit Kishore says 
that he was consulted by the Ranis and requested to make a divi- 
sion of the cash and jewellery, that he “ did the work of dividing 
the jewellery”, that the Ranis selected some of the jewellery and 
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they were all noted in the schedule [meaning H (6) (b)] at the time of 
the division, It is urged that unless Lalit Kishore forged the Exhi- 
bit H (6) (b) subsequently and gave false evidence, it must be held 

‘that there was ‘a division of the jewellery. But the jewellery might 
only have been shown to the Ranis for making their selections. It 
does not follow that they got the jewellery selected. 

The Ranis would not appear before Lalit Kishore and others. 
According to Mr. Smith, Pran Krishna took Rs, 48000 fer payment 
to the Ranis inside the udah, took the documents to the Ranis 
for execution and acted as go-between. It is conceded that Krishna 
Prasad and Pran Krishna might have taken some of the jewellery 
(though it is said out of the Raja’s share), Lalit Kishore nowhere, 
says that he actually saw that the 8 pieces of jewellery were handed 
over to the Ranis, he might be under the impression that 8 pieces of 
jewellery were selected by the Ranis and were made over to tiem, 
and might have accor dingly made the note on Exhibit H (6) (b). 
His evidence does not prove that the Ranis actually got the 8 
pieces of jewellery and inthe face of Exhibit 153, we are not 
prepared to differ from the finding of the Court below that the 
jewellery was not made over to the Ranis, 

Release. 

Although the suit against the Bank was decreed on the 3rst 
August 1917, the money was not withdrawn till the and August 
1918 nor does it appear that the plaintiffs were informed of it. On 
behalf of the defendant, it is said that there is an explanation for 
the delay but that no point was made of it in the Court below, and 
no one was asked to explain the delay in withdrawing the money 
from the Bank and offering it to the plaintiff. But not only was a 
point made of it in the Court below but that Court found that the 
plaintiffs went on asking for the money and the fact is not disputed 
by the defendant. The defendant should therefore have given an 
explanation if there was any. The money, as stated above, was 
drawn from the Bank in August 1918. It was not, however, entered 
in the account booke for four months i.e. until November 1918, In 
the meantime, an attempt was made to geta deed of release from 
the Ranis. It is said that the defendant wanted to get a receipt for 
the Bank money with the statement that they had no charge of the 
estate for it. Lalit Kishore, however, admits that it wasa “receipt 
with a clause that the Ranis had no claim under the Will to the 
money orto the Raj estate.” He prepared the draft and it was 
engrossed upon paper bearing a five-rupee stamp (the stamp for a 
deed of release). An application was made on the 13th August to the 
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Sub-Registrar to come over to Jheria and register a deed of “release” 
which had been executed by the Ranis. The Sub-Registrar came, but 
the Ranis refused to execute or register it. It is said that the Ranis 
had agreed to execute it, but subsequently went back upon their pro- 
mise. However that may be, according to both parties it was not exe- 
cuted. The engrossed déed which must be with the defendant has 
not been produced. It is admitted that "all the documents were 
brought tq Calcutta” and that the legal advisers of the defendant 
decided which documents were to be filed along with the written 
statement. No one swears that it has been lost and there is no 
doubt that the defendant has suppressed it. 
. Whether it was in form a receipt or a deed of release, admittedly 
it was to be a release of the Rani’s claim to the money and to the 
Raj estate. There was a good reason for it, The Ranis after 
taking the cash, jewellery and the Bank money might claim the Raj 
estate as the Will did not lay down who was to succeed to the Raj 

estate, the provision being that whoever would be the successor would 
get it. There is no doubt therefore that the defendant wanted to get 
a release from the Ranis of their claim not only to the Bank money 
but also to the entire estate itself. The learned Advocate-General 
said that there was nothing wrong in that, that the dastannama, 
the Ammuktearnamah and the decree have vot prevented the Ranis 
from ripping up the whole question again, that the payment of the 
Bank money would be the completion of the whole transaction, and 
that the defendant was properly advised that he should be assured 
by a proper release that the Ranis had no further claim upon him. 
That is a perfectly intelligible position, but it is clear that the Bank 
money was withheld from the Ranis until they would execute a 
release. It also supports the plaintiffs’? case that no money in cash 
or jewellery were made over to them. The same reasons for which 
the defendant would not, make “over the Bank money to the plain- 
tiffs until a deed of release was executed giving up all claims to the 
estate i. e. until he was quite safe would apply to the delivery of the 
jewellery and the cash to them. ~ 

The Ranis having refused to execute the release, there was a 

final rupture and then the,Bank money was credited in the account 
books in November 1918. It.is true the defendant was paying the 
khorposk money, but in doing so he incurred no risks as the plain- 
tiffs would get Akorfosk in any case. 


Custom about self-acquisitians. . 


lt is contended for the defendant that according to the family 
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custom of the Jheria Raj, all acquisitions including moveables go Civil 
to the next holder. igas 
Reference is madé to the deposition of Raja, Paresh Nath Pra Se x 
s y 2 ‘ yag Kumari 
Singh of Palgunge given on the 7th February 1885 (in the Pandra 
case) in which he stated that ifa Raja on obtaining a hereditary 
Raj " extends i” or purchases a property or gets property by N.R. Chatterjea, J. 
inheritance or by gift from any body, his successor will “get the 
whole according to custom. But he was speaking to the family 
custom of Palgunge. It is said that Jheria sprang from Palgunge, 
but the question we have to consider is the family custom of the 
Jheria Raj. 
In the Jheria Raj, when Raja Jharwar Singh died and his 
brother Pirthi Singh got the seeks Jharwars widows sued Pirthi 
Singh for it. e 
It appears from the Robakari of the Sudder Dewani Adalat 
dated the arst April 1825, that the Ranis of Jharwar Singh in 
their suit against Pirthi Singh while claiming the Raj reserved 
their right to bring a suit for the moveables subsequently. The suit 
was dismissed and there is no evidence that any suit was 
brought for the moveables subsequently. But there might have 
been various reasons for not bringing the suit or the matter 
might have been made up amicably, and, so far as the statement 
goes, it was an assertion against the alleged custom. 
Sangram succeeded Raja Pirthi on his death, and Raja Udit 
succeeded his father Raja Sangram on his death. There is no 
evidence whether any moveables were left by Raja Pirthi or 
Raja Sangram and what became of them. Raja Udit was succeed- 
ed by his son Rash Behari and the latter, as the son, would get 
his moveables. Raja Rash Behari purchased parganah Joynagar. 
In his deposition in the Pandra case on the rith August 1885 he 
stated “ why should my second son, the Koonwer (Durga Prasad) 
get the said zemindari of Joynagar ?,” and further that the rule 
of succession as regards Joynagar wofld be like “ those of my 
zemindari and not like those prevailing in Joynagar.” But if Joy- 
nagar was an impartible Raj the succession to it would be governed 
by the rule of lineal primogeniture, and would accordingly devolve 
upon his eldest son. No clear inference, therefore, can be drawn 
from his deposition. ` 
On Raja Rash Behari’s death, Joynagar as wellas the moveabl- 
es were obtained by his eldest son Jaimangal and were not shared 
by Durga Prasad. The Court below relied upon a passage in the 
lettet of the. Deputy Commissioner dated the r4th September 1888 
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while taking charge of the estate, where it was stated that both 
(Jaimangal and Durga Prasad) were wards of the Court, but it 
omitted to notige the statement that the “ former being the eldest 
is the heir. . . . . according to primogeniture and the latter 
was|entitled to maintenance allowance only to be fixed by the 
heir”. | It also appears that Raja Rash Behari left Rs. 33200 in 
G. P, Notes which was in a box the “ key of which. was with the pro- 
prietor” (in the singular). Then there was an instalment decree pay- 
able in instalments of Rs. roco obtained by Rash Behari, and some 
immovéable properties purchased by him at Purulia in the name 
of Durga Prasad, all of which were taken possession of by the 
Court of Wards. Paresh Nath Ghose applied for mutation of 
name as sub-manager on behalf of Jaimangal “ minor proprietor 
ef Joynagar estate”. The G. P. Notes were sold and Taluk 
Telo-was purchased with the proceeds, and when Jaimangal 
attained majority, the balance to the credit of the estate and 
decrees etc, were made over to him, 


It appears that the Court of Wards when taking possession of 
the estate mentioned the names of both the minors—Jaimangal 
and Durga Prasad—as wards of the Court. Ramkalpa Mahata was 
appointed guardian “of the two minor proprietors of the Jheria 
estate,” and a private tutor was appointed to “the two minor 
proprietors of the Jheria estate”; and there is an order sanctioning 
the disbursement of Rs. 442 for purchase of clothes for “the two 
minor proprietors”. It seems, therefore, that the Court of Wards 
treated both the brothers as the proprietors of the estate. On the 
other hand, as stated above, in the letter of the Deputy Commis- 
sioner it was said that the eldest is the heir, and the application 
for mutation of names in respect of Joynagar was in the name of 
Jaimangal alone. When the Court of Wards gave up charge on 
Jaimangal’s attaining majority, the entire estate, money etc, Were 
made over to him. Buthe and Durga Prasad were members of a 
joint family and he was fhe eldest member. 

Having regard to all these circumstances, it is not a clear case 
of the custom set up. ma 

On Raja Jaimangal’s death, Durga Prasad succeded to all his 
properties, moveable and immoveable and this is strongly relied 
upon by the defendant. The „cash left by Raja Jaimangal was 
taken possession of by Durga Prasad. The valuables were all 
locked up under the orders of the Collector (See Rakhal Das 
Sarkar’s report dated 3rd September 1899), and Durga Prasad was 
called upon to furnish security to the extent of Rs. 20,000. 
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On the'z4th September 1899, however, Raai Chatura Kumari 
put in a petition stating that “under the prevailing (torn) of this 
Raj family, no female is entitled to inherit” and that “ under the 
shastvas and (torn)? Durga Prasad had on the death of her husband 
became the “ owner (torn) and all moveable and immoveable pro- 
perties’, ‘In accordance with the prevailing custom (torn) the 
other Rajas, zemindars, relatives and friends on the 31st Bhadro 
invested him with the Raj Zika and Pugree at the time of the 
installation”. 

Raja Durga Prasad by his petition dated the 2nd October 1899 
stated that Rani Chatura Kumari had “ admitted that under the 
custom obtaining in the Raj family of Jheria and according to the 
law of Mitakshara she was not the heir to the said zemindari and 
that she had no claim thereto”, and prayed that the moveable 
properties might be released without any security being furnished 
therefor. The moveables were, accordingly, ordered to be made 
over to Durga Prasad. Š 


It appears from the evidence of plaintiff? witness Jagabandhu 
Roy that atthe time of the “Tika Pugree” of Raja Durga Prasad, 
Rani Chatura Kumari’s father came and raised an objection to his 
succession, and one or two persons joined in it, but that it was 
explained to them that in a litigation carried up to the Sudder 
Dewani Adalat it had been settled that if there be full brother 
living in joint mess, the widow does not get the Raj, and that they 
should not spend a lot of money for nothing, that the estate was in 
danger of being ruined on account of debts, and litigation up to 
the final Court would cost ten lacs of rupees and nothing would be 
left, that after that the Raja had Golap Sastri fetched who also 
explained everything to all and then they desisted, The defen- 
dant’s case on the point was that no claim was preferred to the 
estate, the only dispute was as to the maintenance which was 
settled at the majlis (assembly) held on the occasion, and that 
no claim was preferred to the moveablef or self-acquisitions on be- 
half of Rani Chatura Kumari. It is contended that according to 
the evidence addugpd by the plaintiffs, a dispute was raised and was 
settled in favoufof Durga Prasad who got all the moveables as well 
as all the immoveable properties. But the very fact that Golap 
Sastri was brought down to Jheria by Raja Durga Prasad shows 
that there was a serious dispute’ about the succession. The state- 
ment of Jagabandhu Roy is corroborated by the evidence of Kirti 
Bakshi who said “At the time Durga Prasad got the Gadi, I heard 
that there was a ruling that females would not get the Gadi. Golap 
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Sarkar’s son hada book with himin which this ruling’ was noted. 

He is nota pleader. I read the ruling. On reading it I under» 
stood that fgmales would not get Gadi. He brought the ruling 
there after Durga Prasad got the Gadi. I cannot say why he 
brought it there. Golap Sarkar and his son were on the side of Durga 
Prasad. It is not a fact that Indra Banerjee was on ‘the side of Maha- 
rani Chatura Kumari. Question—Is it not a fact thatiIndra Banerjee, 
Golap Sarkar and his soncame to Jheria as Maharani Chagura 
Kumari claimed the Gadi? Answet—No. There was no question of 
Maharani’ Chatura Kumari getting the Gadi at the time.” 

Kirti Bakshi cannot say why the ruling about female exclusion was 
brought by Golap Sarkar, and although he says there was no 
dispute about the succession, it is dfficult to see why Golap Sarkar 
and his son were taken down to Jheria with a ruling about female 
exclusion. This could not have been for settling the amount of 


-maintenance. The fact seems to be that a dispute was raised as 


to the succession. Golap Sarkar was taken to Jheria, and the 
matter was amicably settled and the Rani submitted the petition. 

Raja Durga Prasad executed a deed on the 25th January rg00 
reciting that he was entitled to the Raj under the Mitakshara law 
and family custom and had been installed on the Gadi, and agree- 
ing to pay Rs, 3600 as her maintenance as settled at the time of 
the Svadh of Jaimangal. 

Rani Chatura Kumari in her deposition in the present case 


Stated that Durga Prasad became the malik of everything, that she 


got mouza Dheya as &korposk and the pocket money, which was 
sufficient. She was then asked “Did you not say this to Durga 
Prasad after the death of Jaimangal:—You are my debar (hus 
band’s younger brother), my object of affection, what shall I do 
with the movable properties you enjoy them all”? She answered 
“Yes”, It is contended by the defendant that it was not because of 
her fondness for Durga Prasad that Rani Chatura Kumari gave up 
her claim, but on the contrary she made a claim which was unsuce- 
essful. There is, however, the evidence of the Rani herself. 

The learned Advocate.General says that the Question put to her 
was a “double-barrelled, tricky” one. But there wa®no re-examina- 
tion on the point, and she admitted that she had affection for Raja 
Durga Prasad as a son and that the latter reciprocated it. It seems 
that once the dispute raised by her father as to the succession to 
the estate was settled, the question of moveable properties was 
settled amicably and she put in the petition admitting the claim of 
Durga Prasad. 7 
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The Court below observes that “she gave up her claim for the Civit. 
moveables as she liked Durga Prasad very mueh..6...In the first T 
instance in the family the two brothers lived in the same mess and Prayag Kumari 
in the second instance there was some contention after the death _ 8 
of Jaimangal and some sort of amicable arrangement was arrived at. Siya. Prosad, 
So one cannot rely upon these two instances as giving a clear indi- N- R. Chatterjea, J. 
cation of the existence of a custom”. We agree with the Court oe 
below in its observations on the point. 

But assuming that it is an instance of the custom, thé instance 
is of a very recent date (1899), and one or two instances, specially 
of such recent dates, cannot prove a custom. A few instances 
may be explained by ignorance of law or by good feelings between 
the parties. In the case of Chandika Bakhsh v. Muna Kuar (1) 
where a custom of succession in derogation of the ordinary law was 
sought to be proved, Lord Macnaghten observed that ‘‘in support 

- of the alleged custom four instances at most can be adduced and 
these of a comparatively modern date and there is no other evi- 
dence. Itis obvious thata family custom in derogation of the 
ordinary law cannot be supported on so slender a foundation”. In 
Abdul Hussain v. Bibi Sona Dero(a) Lord Buckmaster observed 
“But as pointed out by this Board in Ramalakshmi Ammal v. Siva- 
nantha (3), itis of the essence of special usages modifying the 
ordinary law of succession that they should be ancient and 
invariable ; and it is further essential that they should be established 
to be so by clear and unambiguous evidence. It is only by means 
of such evidence that the Courts can be assured of their existence 
and that they possess the conditions of antiquity and certainty on 
which alone their legal title to recognition depends”. See also 
Durga Charan v. Raghunath (4) and Ambalika Dasi v. Aparna 
Dasi (5). 
` Reference was made on behalfeof the defendant to the case of 
Garurudhwaja v. Saparandhwaja, (6) where there was evidence 
of a family custom (succession by primogeniture) for 80 years, and 
the family belonged to a group of families in which the custom had 
been in existerf€e from time immemorial, and it was held under the 
circumstances that the family custom had been proved. But no 

(1) (igor) Le R 29 LAA. 705 L Le Re'a4 All. 273. X 

(2) (1917) L. R. 45 1. A. 10. 7 

(3) (1872) 14 M. 1. A. 570 (585); L. R. I, A. Sup. 1. 

(4) (1913) 18 C. W. N. 55 (57-58); 18 C. L. J. 559. 

(59 (1918) 1. L. R. 45 Calce 835 (857-858); 29 C. L. Jo 264. 

(6) (1900) L. R. 27 I, A. 238; 1. L. R. 23 All. 37. 
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Civin. such custom has been proved in this case and as for the group of fami- 
1035. lies, there is no uniform custom, e.g. in Nowagarh females succeed. 
kaeh Reference was made to an observation in Makarani Hiranath 
Prayag Kumari 4 A 
v. Koers case (1) that in order to establish a Koolackhar you must at 


Siva Prosad. least show one of two things—either a clear, distinct and positive 


N. R. Chatterjea, 9. tradition in the family that the Koolachar exists, or a long series of 
a instances of anomalous inheritance from which the Keolachar nfay 
be inferred, and to the observations in Makamaya Debi v. Hari- 
das (2) that it is well settled that evidence showing exercise ofa 
right in accordance with an alleged custom as far back as living 
testimony can go raises the presumption though only a rebuttable 
presumption asto the immemorial existence of the custom, and 
tbat if the existence of the custom has been proved for a long 
period the onus lies on the person seeking to disprove the custom 
to demonstrate its impossibility. Inthe Jheria family the existence 
of the custom has not been proved for a long period, As for 
instance of anomalous succession, we have dealt with the case of 
Jbarwar Singh’s widows. On Raja Jaimangal’s death Durga Prasad 
as an undivided brother was entitled under the law to the estate, 
It is true he got the moveables also but, as stated above, there 
was an amicable arrangement with Rani Chatura Kumari. Nor is 
there any clear, distinct and positive tradition in the family about 
the custom. There is the statement of Raja Rash Behari about 
the custom of female exclusion, but he was financing the plaintiff 
in that litigation, and that is insufficient to prove any custom. As 
to the custom about moveables, there is no evidence about #radi 
tion, No one speaks to the existence of any tradition in the family 
about moveables and self-acquisitions. The learned Advocate- 
General tried to draw the inference from the fact that Jaimangal 
got all the properties, moveable as well as immoveable, on Jaiman- 
gal’s attaining majority, the Coyrt of Wards making over all the 
properties to him. But Jaimangal and Durga Prasad were two 
brothers living as members of a joint family and the Court of Wards 
without going into the rights of the two brothers as between them- 
selves made over the entire estate on the elder’s attaf¥ing majority. 
The absence of any instance of succession to separate property 
in the Jheria Raj was relie¢ upon, But the instances in which 
such question could arise have beer sufficiently explained as 
stated above. On the whole, we are of opinion that the custom of 
exclusion from succession to self-acquisition has not been proved. 
(1) (1872) 9 B. L. Ra 274 (284) ; 15 W. R. 375. ° 
(2) (1914) I. L. R. 42 Calc» 455 (470, 474)3 20 C. L., J. 183. 
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Self-acquisttion. 

With regard to the question whether the income of‘an impartible 
estate or properties acquired therewith is to be regarded as accretion 
to the estate we need only refer to the Serampore case[ Rant Jagadamba 
Kumari v. Wazir Narain Singh (1)]. In that case, all the estaté pos- 
sessed by the Raja other than the impartible Raj was derived from the 
income of Raj itself. “ There were certain villages, certain mortgages 
usufructuary or otherwise, sums due on bonds and decrees, Govern- 
ment promissory notes to the extent of two lacs and other moveable 
and immoveable properties.” With the exception of the Govern- 
ment promissory notes, the whole of these had been awarded by the 


High Court to the plaintiff (who was found entitled to the impartible | 


estate) upon the ground that they represented an accretion to the 
estate and descended with it. The Judicial Committee observed :— 
“ Their Lordships think that this conclusion is wrong, and that» its 
error is due to the idea that the produce of the impartible estate 
naturally belongs to and forms an accretion to the original property. 
In fact, when the true position is considered there is no accretion at 
all. The income when received is the absolute property of the 
owner of the impartible estate. It differs in no way from property 
that he might have gained by his own effort, or that had come to 
him in circumstances entirely disassociated from the ownership of 
the Raj. It is a strong assumption to make that the income of the 
property of this nature is so affected by the source from which it 
came that it still retains its original character.” 

“It is possible that this confusion is due to the consideration of 
the position with regard to an ordinary joint family estate. In such 
a case the income, equally with the corpus, forms part of the family 
property, and if the owner mixes his own moneys with the moneys 
of the family—as, for example, by putting the whole into one 
account at the bank or by treating thêm in his accounts as indistin- 

' guishable—his own earnings share with the property with which they 
are mingled the character of joint family property; but no such 
considerations necessarily apply to the income from impartible 
property.” 

Upon the question of incorporation’ of the properties acquired 
with the impartible estate, it appears that the income of the estate 
was utilized by the Raja in giving loans and purchasing other proper- 
ties, and the income of zemindaries purchased as also loans with 
interest when repaid were entered in the books of the estate and 
treated as a part of the income of the estate, and all this was done 


(1) (1922) L. R. 50 l. A. 1 5 37 C. L. J. 287. 
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at the instance of the Raja, but their Lordships held that this was 
insufficient tosaffect the property with the character of impartibility. 
In the Jambuni case [Rani Parbati Kumari v. Jagadish Chander 
Dhabal (1)), some property was bought out of the savings of the 
estate by the Court of Wards during the Raja’s minority and their 
Lordships observed “ All that the defendants can point to as indica- 
ting Purno’s intention to deal with them as part of the Raj is that*the 
rents were collected by the same servant and the collection papers 
kept with the papers of the Raj. Their Lordships do not find in 
these meagre facts adequate ground for holding that the Raja in- 
tended to incorporate the four moveables with the ancestral estate 
for the purposes of the succession. The four moveables must there- 


° fore follow the rule of the Mitakshara Law as to self-acquired pro- 


perty.” See also Janki Pershad Singh v. Dwarka Pershad Singh (2) 
—a,case under the Oudh Talukdar’s Act and Murtaza Husain v. 
Mahomed Yasin (3). 

‘It is contended, however, on behalf of the defendant that the 
gross income of Perganahs Jheria and Joynagar at the time of Raja 
Jaimangal was only about Rs. 35,000. Raja Durga Prasad was in 
possession from September 1899 to March 1916 i.e, about 16 years, 
so that even taking Rs. 35,000 to be the full income available in 
16 years it would be less than 6 lacs of rupees. But the self-acquisi- 
tions claimed by the plaintiffs would be about 30 lacs of rupees so 
that the properties moveable and immoveable claimed as self-acquisi- 
tions could not have been acquired from the income of the estate. 
Reference is made to paragraph 2 of the plaint where it was stated 
that the estate consisted formerly of a property of inconsiderable 
income that afterwards during Raja Durga Prasad’s time coal 
Mines were discovered and the income of the estate had swelled to 
about ten lacs a year, and was now considered to be one of the 
biggest estates in Bengal, Behar and Orissa. 

Reference was made to Mitakshara, Chapter I, Section IV paras 
1, 2 and 6, Mayne’s Hindu Law 9th edition Para 281 and Gokal 
Chand v. The Firm of Hukam Chand (4) how that property 
which is acquired without detriment to the estate 1® self-acquisition, 
not where it is acquired with detriment to the estate, that a lease of, 

ecoal land is really a sale of the corpus, and that the salami (bonus) 
and royalties of such lands cannot be said to be sncome of the lands, 


(1) (1902) L. R. 29 l. A. 82 (98) 3 I. L. R. 29 Calc. 433. 

(2) (1913) L. R. 40 1. A. 170 (181); 1. L. R. 35 All. 391; 18 C LeJ. 200. 
(3) (1916) L. R. 43 I. A. 269 (281) ; I. L. R. 38 All. 5523 25 C. L. J. 1. 
(4) (1921) L. R. 48 1. A. 162 (165) ; 33 C. J. J. 355. 
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and it ig accordingly contended that the properties were not acquired Civit. 

without detriment to the estate, and it is for the plaintiffs the party sau? 

who claim the self-acquisitions to show that they were not acquired oer 
Prayag Kumari 


without detriment to the estate, T. 
It is not disputed that a lease of coal lands is really a sale of the Siya Prosad: 
corpus, but the principle that only acquisitions made without detri- N. R. Chatterjea, 9. 
ment to the estate are self-acquisitions has no application to the aa 
présent case, In the case of ordinary property only an acquisition by 
a member without detriment to the family property would be his self- 
acquisition. But in the case of an impartible estate, thé holder is 
the owner both of the impartible estate as well as its income. We 
do not see therefore how the question of * without detriment ” 
arises in such a case. It is now settled by the decisions of the 
Judicial Committee in Sarta? Kuari’s case (1) and the zs? Pittapur 
case (2) that the holder of the estate can alienate it at his pleasure. 
He is therefore under no obligation to preserve the corpus of the 
estate for the benefit of the successors to the estate, It is contended, 
however, that if the owner does not dispose of the estate but converts 
a portion of it into money, such money does not constitute his 
separate estate nor follow the succession to the separate estate but 
devolves along with the estate upon the successor. If, however, a 
portion of an impartible Raj is sold and converted into money or 
some property is purchased with the money, does the money or the 
property purchased with it continue to be impartible estate? The 
junior members have merely a right to maintenance under custom 
and a possible right of succession to the impartible estate. The 
owner of the estate however can put an end to such right by alienat- 
ing it or converting it into money. 
If, therefore, the holder of the impartible estate sells a portion 
of it and converts it into money, it is no longer a part of the imparti- 
ble estate. It is not a question of an intention to sever but actual . 
conversion of the estate into money. The junior members have no 
right whatsoever to what is not impartible estate, and the money 
‘to which it is converted is freed from the rights of the junior mem- 
bers whatever theg»may be, and become the absolute property of the 
holder of the estate. Ifthe junior members have no proprietory 
right to the corpus, they have none to the money to which the 
corpus may be converted nor to the, income of the estate. . 
Monies received on account of mining leases, or royalties from 
mines or compensation under the Land Acquisition Act at the best 


(1) (1887-88) L. Re 15 L A 5t; 1. Lo R. 10 All, 272. 
(2) (1898) L. Re a6 1. Aci83 ; I. Le Re ga Mad. 3830 
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stand on the same footing as a sale, and junior member cannot have 
any right to any of them, once it is held that the holder of the estate 
has an unrestsicted power of alienation. 

It may be said that it depends upon the question of intention. 
But would not the very fact of selling a portion of the estate indicate 
his infention of severing the money or the property purchased with 
it from the partible estate ? We think that in such event the money 
or the property purchased with it is frued from the possible rights*of 
the junior members unless the money or the property is incorporated 
with the eState. : à 

We will now deal with the properties claimed as self-acquisitions 


one by one. 
Immoveable properties. 


. Joynagar, 


This was purchased by Raja Rash Behari. The defendant says 
that it was incorporated by Raja Rash Behari. We have referred 
to the deposition of Raja Rash Behari in the Pandra case where 
he stated that his eldest son would also get the zemindary of Joyna- 
gar. “ Why should my second son the Kumar get the said zemin- 
dary of Joynagar” .On his death the Court of Wards took possession, 
and on Jaimangal’s attaining majority he got his name recorded as 
proprietor. 

It is said that Raja Rash Behari, who had purchased Joynagar, 
might have been under the impression that it should devolve as a 
Raj upon his eldest son and that the law of primogeniture would 
apply to it also,and that no necessary inference arises that he 
intended to incorporate it with the Raj. But whatever his impres- 
sion might be, it seems to us that he did intend that Joynagar 
should form part :of the Jheria estate. 

The judgment in the Tisra case stated “ Joynagar now forms part 


_ of Jheria Raj by purchase.” After Jaimangal’s death Durga Prasad 


claimed the whole of Joynagar Jy suroivorshi~. It was contended 
that the incorporation must be by the person who acquired it, but 

from what we have stated above it would appear that Rash Behari 

incorporated Joynagar with the Raj. The Court below has dis-. 
allowed the claim with regard to Joynagar and we “waink tightly. 


Telo. 
The Court below finds.upon the evidence of Paresh Ghose 


that Telo was incorporated with the impartible estate. 

lt is to be observed that if Joynagar and Telo were not incor- 
porated by the Raja, they would go :to his widow Rani Chatura 
Kumari and the plaintiffs cannot claim them in any event. It 
appears that some rents of Telo were entered in the account books 
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as Huzur Dakhil, but similar entries also appear in connection CiviL, 
with the rents of Jheria also. So no inference can be drawn in 1925. 
favour of the plaintiffs from the Huzur Dakhil entries. ey 


Prayag Kumari 
3 ; A . ek 
In the will of Raja Durga Prasad, it is stated that the Perga Siva Prosad. 


nahs Jheria and Joynagar are his ancestral properties, that whoever — 

would be his successor would get the same as well as other immove- NV: R: Chatterjea. 7. 
able’ properties and it was not necessary to make any direction with 

regard to them. 





It is contended on behalf of the plaintiffs that Jheria 
and Joynagar are referred to as two separate entities and 
no inference can be drawn that Joynagar was incorporated with 
the impartible estate Jheria. But so far as Joynagar is concerned, 
we have said that it was incorporated with the estate by the acquire’ 
Raja Rash Behari. The other immoveable properties, however, 
stand on a different footing. They are referred to as ** other 
immoveable properties” separately from Jheria and Joy- 
nagar which are described as “ my ancestral zemindaries”, It is 
true that the will proceeds to state “ Whoever will be my heir on 
my death shall get the said properties and it is not necessary to 
make any direction with regard to them.” But that merely shows 
his impression that all the immoveable properties would go to his 
heir, it does not show incorporation. It is contended for the plaintiffs 
that incorporation cannot be made by a revocable document such as a 
will that it is not permissible for a person to say that certain proper- 
ties should not be incorporated during his life-time but that after his 

death it should be incorporated, that is, that instead of following the 
ordinary course of succession it will follow the law of devolution 
applicable to an impartible estate. The learned Advocate-General 
contended that the properties were incorporated during the life-time, 
the will merely being evidence of such incorporation. We do not, 
however, see that there was any incorporation during the life-time of 
Raja Durga Prasad, and we think that with the exception of Per 
gunah Joynagar which was incorporated by Raja Rash Behari no 
other property was incorporated with the Jheria estate. Properties 
Nos. 2 to 7, hagééver, appear to be family properties of Raja Durga 
Prasad. Property No. 3 Telo, No. 6 the bunglow at Purulia, and 
No. 7 Rajgunge cutchery were acquired by Raja Jaimangal, ang 
Raja Durga Prasad claimed them on the death of Raja Jaimangal 
by survivorship. It appears that the rents of Telo were sometimes 
paid to Raja Durga Prasad as Huzur Dakhil, but the same system 
prevailed with regard to Jheria also. We do not, however, attach any 
importance to the Huzur Dakhil entries, because as the Serampore 
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case (1) shows, the mere fact that rents are credited to the account 
books of the estate or treated as part of the income of the estate 
is not sufficient to affect the property with the character of imparti- 
bility. But properties Nos. 2 to 7 of schedule Ka were either the 
ancestral properties or properties which devolved upon Raja Durga 
Prasad on Raja Jaimangal’s death, and we do not thiek they can be 
claimed by the plaintiffs as the self-acquisions of Raja Durga Prasad. 
If Telo and the other properties which were acquired by Raja Jai- 
mangal were not incorporated with the estate they would devolve 
upon his ‘widow Rani Chatura Kumari, and not upon the plaintiffs. 
We, accordingly, agree with the Court below so far as properties 
2 to 7 of schedule Ka are concerned. 

Properties Nos. r to 19 of schedule Kha are claimed as the self- 
acquisitions of Raja Durga Prasad. Reference was made to a passage 
in the judgment in the case of Gurusami v. Pandra Chinna (a), 
where certain properties (near the palace) which ‘were used by the 
zemindar and were never let out were held to be incorporated. But 
they were near the palace, they were neighbouring properties which 
had not been separately enjoyed and therefore must be reasonably 
treated as appurtenant to the palace itself. Reference was also made 
toa passage at page 25 where two bunglows (at the head-quarter 
stations of the two taluks in which the zemindar’s property lay), 
which were never let out, were held to have been made part of the 
estate for its use, although outside the zemindary limits. But the 
zemindar and his officials had been using them when going to 
transact zemindary business as they had often to do. Calcutta was 
no doubt the capital of Behar also: at the time the house (239, 
Lower Circular Road) was purchased, but it does not appear to - 
have been used for the purpose of transacting any zemindary busi- 
ness and there is nothing to show that Raja Durga Prasad intended 
to incorporate it with the Raj estate. 

Property No. 1 consists of 5 bighas of land and a Shouse in pre- 
mises No. 239, Lower Circular Road, Bhowanip ur, Calcutta referred 
to above. The house was purchased by Raja Durga Prasad at 
Rs, 3,50,000 in 1908. The cost of construc jon of the privy, 
marbling the floor, electric lights and fans, repairs»electric supply, 
municipal taxes, the pay of the gardener &c. were all paid by the 
#state,_ It is referred to as the Šasafõafi at Calcutta in the entry as 
to electric lights and fans, and it was used as the residence of the 
Raja when he- came to Calcutta. But the expenditure referred to 
above would be incurred in any case, and the mere fact that it was 

(1) (1920) 1. Le Re 44 Mad. 1 (24). ba 

(a) (1922) L. Re 50 I. A. t ; 37 Ce L J. 287. 
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incurred does not show that it was intended to incorporate the Cu, 
house with the impartible Raj. e 1925- 


d 


Property No. 2 is the Madhupur house which was purchased Piajag Kumai 


for Rs. 31989 in 1908. Similar costs of repairs &c. were paid by 
the estate for this house also and it was never let out. 

No. 3—Four Bighas of land at Bankipur purchased in wW at VR. Chatterjea F. 
Re. 200. No. 4—Five bighas of lands with house also at Bankipur 
purchased in 19x15 for Rs. 17200. The entries show the cost of 
purchasing and constructing a house. 7 

No. s—Twenty two bighas of garden at Ranchi. There are 
entries with regard to the lease (a permanent lease) cost of construc- 
tion of building, rents and cesses and mninicipel taxes of the 
house. ° 

No. 6—Patkum consists of mouzahs Situ and 10 other mouzahs 
in Perganah Patkum, a makarari right purchased in 1903 for Rs. 
17000. The entries show payment of the price, rents realised and 
credited, rents, cesses and litigation expenses debited to the estate. 
Jagabandhu Roy says that the price was paid by the Raj and 
debited to the estate. 

No. 7—Kovo—a lakheraj property purchased at Rs. 120000 
in 1904, the money being raised on loan taken from Messrs. Mack- 
innon Mackenzie & Co. on a registered mortgage. There are 
entries showing payments of portions of the loan by setting off the 
royalty of coal lands held by the company. The enrties show 
rents realised and credited, some of the rents realised from Koro 
are entered as Huzur Dakhil (i.e. paid to the Raja himself) but 
there are other rents realised which are not so entered. 

Koro was settled in moavavi with plaintiff No. 1 in 1912 and 
there is an entry of Rs. ror as bonus realised from the plaintiff 
No. 1. 

No. 8—Taluk Kurko purchased in 1907 for Rs. 4000. The 
entries show the payment of the purchase money on various dates, 
expenses in connection with the same, litigation expenses, rents 
and monies realised under instalment bonds credited. Expenses 
for excavating tank, those for repairs of the cutchery house and 
sowing paddy, settlement expenses of Kurko, and expenses of the 
Cutchery there. s ` 

There are many entries showing rents realised or money under 
instalment bonds and paid to the Raja Bahadur himself, But there 
were some rents realised which are not shown as so paid. 


2. 
Siva Prosad: 


The observations made by us with respect to 239, Lower Cir- 
cular Road apply to properties Nos. 2 to 8 also. 
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As the Court below points out, properties Nos. 1 to 8 of 
schedule Kkaeare outside the boundaries of the zemindaries and 
with the exception of item No. 6 they are in different districts 
altogether. . 

. Nos. 9 to 19. 


No. 9 is the Raj palace, No. ro is the European guest house, 
No. 11 is the electric power house, No. rz is the Manager's 
quarters No, 13 to 17 are Bungalows—all these in Jheria, No. 18 is 
a Bungalow ona river bank and No. 19 is the pleasure house at 
Dheya—the last two are outside the village Jheria, though in Perga- 
nah Jheria. So they are on the lands of the impartible estate itself 
apd are used as appurtenant to the Raj. The Court below observes 
that “properties Nos. 9 to 19 must go with the estate as being 
improvements and additions to the estate. The very fact that they 
are orf lands belonging to the impartible estate shows an intention 
to incorporate them with the estate. I shall therefore hold that the 
devolution as regards the items. Nos. 9 to 19 of schedule Æka 
follows that of the impartible estate”, We agree with the Court below 
so far as the immoveable properties of schedule Ka and Kha are 
concerned. 


No, 20—moveable properties. 


With regard to moveable properties, it is contended that the will 
of Raja Durga Prasad shows that they were incorporated with the 
estate. The passage in the will runs as follows: “ But six annas 
of the diamonds and other jewelleries gold and silver &c. mentioned 
in the schedule hereto which I have and those which I shall pur- 
chase hereafter besides these and all cash monies, notes, gold and 
silver &c. which will be there in my own efi? or in the Bank of 
Bengal or any other Bank at the time of my death shall form part 
of my zemindary and whoever wil! get the zemindary at any time 
shall possess and enjoy thé same, and my wives (those who will be 
livibg at the time of my death) shall get the remaining ten annas 
of the said diamonds and other jewelleries, the i calh moneys, 
silver and gold &c. sse...” 

But, in the first place, we think there can be no incorporation of 
méveable properties with an impartible estate. In order that there 
may be incorporation, the property to be incorporated must be of 
the same nature as the impartible property. The Jheria estate is 
immoveable property, and it seems to us that only immoveable 


property can be incorporated. Then, again, incorporation involves 


altering the ordinary course of succession. The holder of the im- 
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partible estate by purchasing a cow ora horse, for example, would 
be able to alter the course of succession to it by declaring his inten- 
tion to incorporate it with the estate. 

It is true that in the case of Sarabjit Partap v. Indarjit 
Partap (1) Stanlêy C. J. and Burkkitt J., were of opinion that 
moveable property (in that case) was appurtenant to and part of 
the Raj estate, and as such passed to the defendant who was held 
entitled to the estate. But it appears that the plaintiff executed an 
ekrarnama on the basis that all the property formed portion of the 
estate, and descended in accordance with the family custom, and 
the learned Judges said that if they were right in thinking that the 
ehrarnama was binding it was obvious that the claim in regard to 
the moveable property could be no more supported than the claim, 
to the immoveable property. In that view, the observations were 
obiter. However that may be, in the Sezampore Case (2) the 
Judicial Committee observed “ whether it be possible in any cir- 
cumstances to treat moveable property as an accretion to a landed 
estate of this character is a matter not arising for decision, It is true 
that in Sarabjit’ Partap v. Indarjit Partap (1) it was decided that 
moveable property could be so regarded, but as the point does not 
arise here, their Lordships need only say that they must not be 
regarded as accepting the soundness of that decision”. Their 
Lordships did not approve of the decision in Savadjiz’s case (1) 
and. we are of opinion that moveable properties cannot be incor- 
porated so as to make it impartible estate. In the next place, the 
provision in the will that the jewellery &c. shall form part of the 
estate does not necessarily show incorporation with the impartible 
estate. The vernacular words “ shamil thakibey” are somewhat 
ambiguous. They may mean “continue to form part part of” or 
“ shall form part of”. However that may be, it is contended on 
behalf of the plaintiffs that incorporation cannot be made by a 
revocable document such as a wif which moreover speaks “only 
from the death of the testator,” that it is not open toa person to 
direct certain properties (not incorporated with the estate in his 
life-time) to be tygated as impartible after his death so as to follow 
a course of Dati different from the ordinary, and that in any 
case an undivided six annas share cannot be incorporated, because 
before division it cannot be predicated of any particular property 
that it is part of the estate. The learned Advocate-General conten- 
ded that the will did not incorporate the moveables, that the 16 


(1) (1904) I. L. R. 27 All. 203 (253). 
(2) (1922) L. R. go I. A. 1 (8); 37 C. L. J. 287. 
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CivIL. annas (entire) moveables had already been incorporated with the 
1925. estate, and that the will is strong evidence of the incorporation and 
Braja Kimati of the manner “in which he had treated the moveables, and it 
v. provides that a six annas out of the moveables incorporated shail 


Siva Prosad. © Continue to form part of the estate, But the will does not say that 


N. R. Chatterjea, F there had been incorporation of the entire moveables, and it seems 
es to us that the provision that six annas “shall form part” or ““ con- 
tinue as part” of the estate is the manner of expressing the bequést 

made to the successor. 

As for the provision that the properties which would 
be purchased “ hereafter” i.e. after the date of the will, obviously 
there could be no incorporation of such after acquired pro- 

erties, and that supports our view that the provisions in the 
will about the moveables does not show incorporation. It may 
be pointed out that there is no provision in the will that the move- 
able properties other than these mentioned in the schedule (to the 
will) were to form part of the zemindary. 

There is a provision in the will that in the case of a birth of a 
son, he or the eldest, if more than one son were born, would get the 
estate and the other sons would get maintenance, but it was provided 
that the will in that event would become invalid and inoperative. 

We now proceed to deal with the moveable properties. Items 
Nos. 1 to 23 are jewellery which have already been dealt with by us. 
Item No. 24 relates to several motor cars out of which the Minerva, 
Berliet and Hupmobille cars which were purchased by Raja 
Durga Prasad have been allowed to the plaintiffs and the rest 
disallowed as they were purchased by the defendant. 

With regard to the sum of Rs. 7,147,400 on account of the cur- 
rent deposit and fixed deposit in the ‘Bank, the Court below 
bas decreed the sum (with certain deductions to be presently 
noticed) to the plaintiff with interest thereon at 6 per cent from the 
time of institution of the suit. The plaintiffs contend that they are 
entitled to interest from the dates when the deposits became due. 
It is contended, on the other hand, that the defendant was under 
no obligation to realise the interest or withdraw , the deposits when 
they fell due, that the plaintiffs did not claim inter®st in the plaint 
and they are not entitled to get any interest there being no agree- 
ment to pay interest, that although there was no claim for interest 
in the plaint even after the institution of the suit, the Court below 
has allowed it, as it had power to do so under section 34 of the 
Civil Procedure Code. 

But although the defendant may not be liable for interes? from 
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the dates on which the fixed deposits became due, the plaintifis 
being entitled to the money in the Bank there is mo reason why 
they should not get the interest upon the money in the Bank 
which has been realised by the defendant. The decree against the 
Bank was obtained on the 31st August 1917, and we think that the 


plaintiffs are entitled to the sum decreed against the Bank, together NV. R. 


with interest thereon from the date on which the defendant got the 
money, and not merely from the date of the institution of the suit. 
It is true that there was no specific prayer for interest in the plaint 
but ifas we find that the plaintiffs are entitled to interest prior 
to the date of the suit, they can get the relief under the general 
prayer. 

Then, again, the Court below has deducted the sum of Rs. 48000 
and odd found by it to have been paid under the dantannama to 
the plaintiffs and the sum of 234 lacs of rupees paid to the plaintiffs 
in the Court below and allowed interest upon the balance from the 
institution of the suit. We have held that the payment of Rs. 
480v0 and odd to the plaintiffs has not been proved, so interest 
upon the 234 lacs only should be deducted, but there is no reason 
why the defendant should not pay interest between the date on 
which the defendant got the money from the Bank and the roth 
March r920 on which date two lacs of rupees was paid and the 
23rd March 1920 on which Rs. 50, ooo was paid to the plaintiffs in 
the Court below. 


Monies realised after Raja Durga Prasad’s death. 


It is contended that the plaintiffs being entitled to the self- 
acquisitions are also entitled to the royalties, rents and debts which 
became due during Raja Durga Prasad’s time and which have been 
realized subsequent to his death by the defendant, and the case of 
Aparna Debiv. Shiba Prashad Singh (x) (a case relating to this 
very estate) is relied on. In that case, the present defendant Siva 
Prosad sued a tenant for arrears of rent and royalty a portion of 
which related to Raja Durga Prasad’s time, and the High Court 
held that the right to recover arrears of rent which fall due during 
the life-time of the holder of an impartible estate, but which are not 

“realized by the such holder, passes to the latter’s heirs and not to 
the person who succeeds to the estate. Das J. (Ross J. agreeing 
with him) observed “It has been held by the Judicial Committee 
that the produce of an impartible estate does not necessarily belong 
to an4 form an accretion to the original property”, 


(1) (1924) l: L. R, 3 Pate 367. 
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“In this case we have no evidence that the late Raja treated 
the produce of fhe estate as an accretion to the estate. That being 
80, prima facie the plaintiff is not entitled to rent which ‘accrued 
due in the life-time of the late Raja. It was, however, contended 
on behalf of the respondent that unrealized rents cannot be re- 
garded as a self-acquisition as they still adhere to the estate. I am 
unable to accede to this argument. Rent which has become dye 
is produce of the impartible estate whether that produce has ac- 
tually come into the hands of the owner or not. I can make no 
distinction between realized rent and unrealized rent in this res- 
pect”. We entirely agree in these observations. 

It is contended, however, on behalf of the defendant that it is 
only the income which was received in Durga Prasad’s time, and not 
that which merely accrued due, which would devolve upon the Ranis 
and that the Judicial Committee in the Serampore case (1) did not 
hold that unrealized arrears are income which is the absolute pro- 
perty of the holder of the estate. Reference is made to the passage 
at page 7 where their Lordships observed :—''The income when 
received is the absolute property of the owner of the impartible 
estate”. But the passage cannot be read as meaning that it is 
only when the income is received that it becomes the absolute pro- 
perty. In that case the income was received, and therefore their 
Lordships said “Tne income when received”. The reasons given 
by their Lordships in the next passage indicate that it was not 
intended to confine the rule only to cases where the income is ac- 
tually received during the life-time of the holder. Their Lordships 
observed :—‘It is a strong assumption to make that the income of 
the property of.this nature is so affected by the source from which 
it came that it still retains its original character”, 

The utmost that can be said is that their Lordships did not 
decide the question of unrealizgd arrears, We are referred to the 
case of Bhagabati Koer v, Sahudra Koer (2), and it is contended 
that the holder of an impartible estate is in a position analogous to 
that ofa Hindu widow so far as the right to the income is con- 
cerned. In that case the learned Judges :observe¢Nghat unrealized ` 
rents inthe hands of tenants cannot be treated as temporary sav- 
ings by a Hindu widow om her own account but should be looked 
Upon as an accretion to her husband's estate. But we do not think 
that the interest of the holder of an impartible estate is analogous 
to that of a Hindu widow. The Hindu widow has a limited interest 

(1) (1922) L. R. 50 I. Ao 1 ; 37 C. L. J. 287. : 
(2) (1917) 16 C. W. N. 834. 
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whereas it is now settled that the holder ofan impartible estate. 
has absolute powers of disposal over the estate. Therg is no autho- 
rity against the view taken by the Patna High Court, which upon 
principle appears to be right, and we agree with it, 


Moveable properties. ° 


With regard to the moveable properties, the Court below 
observed—“ the parties have not adduced any evidence before 
me as regards their price 1 shall therefore accept the? price of 
these items as given in the plaint.” 

But the value of the articles was disputed by the defendant 
in the written statement and the 13th issue raised the question 
9 what are the moveable properties left by Raja Durga Prasade 
and what their respective value’. In these circumstances, the 
Court below should not have accepted the values givenin the 
plaint without any evidence. It is contended on behalf of the 
plaintiffs that there should be an enquiry as to the moveables 
and their value. The defendant contends that he and not the 
plaintiffs can complain of the decree on the point, that had the 
Court below given a decree for the articles and not for their 
value, the plaintiffs could not have come tothe appellate Court 
and said that they should be allowed to adduce evidence as to 
their value, and that the plaintiffs not having adduced evidence 
cannot now ask the Court to allow them to do so. But the defen- 
dant having raised the question in his appeal, we think the appel- 
late Court can order that the proper procedure should be followed. 
We think there should be an enquiry as to the moveable properties 
left by Raja Durga Prasad and as to their value. 

Apart from discovery and accounts, it is contended that the 
plaintiffs are entitled to certain sums of money realized by the 
defendant viz. (1) Five lacs and thirty-five hundred rupees 
realized in 1916 from Maharaja Manifidra Chandra Nandy as 
royalty. l 

(2) Rs. 35000 realized from Tika Prosad. 

(3) One laand thirty thousand realized from the Raja of 
Barabhum. 

(4) Rupees 18000 realized from the? Tikait of Pathrol. 

(5) Rupees 54000 due from Mr. Smith. 

(6) Rupees 20000 due from Kunjo Behari Singh of Nunyad. 

(7) Rupees g00o from Ram Chandra Singh of Nala. 

(3) Rupees 300000 in the iron chest, 

(9) Arrears of royalties of the time of Raja Durga Prasad 
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with interest thereon from the 7th March r916 the date of death of 
Raja Durga Psasad. 

The defendant’s contention is that there is no evidence of 
realization of these sums by the defendant. So far as the items 
Nos. (x) and (2) are concerned, they are specifically mentioned in 
the affidavit sworn by the plaintiff No. x on the rıth September 
1919 in support of her application for the appointment ofa 
Receiver. Paragraph 55 of the affidavit runs as follows—“ That 
your petitidners have further ascertained from the said Babu Ram 
Kalpa Mahata that the defendant since he obtained wrongfal pos- 
session of the said Jheria Raj estate has realised large sums of 
money due by different persons to the said Raja Durga Prasad as 
“his own money on different accounts, among others. 

(a) In the year 1916 he realized the sum of Rupees Five lacs or 
thereabouts from Maharaja Sir Manindra Chandra Nandy Bahadur 
of Cossimbazar in execution of a decree which had been obtain- 
ed by the said Raja Durga Prasad Singh. 

(b) The sum of Rs, 35000 from Tikait Krishna Prasad Singh 
of Pathrol. 

(c) And by execution of various other decrees the particulars 
of which your petitioners have not been able to ascertain yet”. 
So it does not rest merely upon an allegation, as it is supported by 
an affidavit. ` 


It is contended:that there is no evidence that the whole of the 
amounts of items rand 2 had been realised. Paragraph 70 of 
the defendant’s affidavit in answer states as follows :— 

“ That with reference to paragraph 55 of the petition this defen- 
dant states that the different sums of money advanced by the late 
Raja Durga Prasad Singh were part of the Jheria Raj estate and 
are all entered inthe soars thereof, this defendant has realised 
some ofthese amounts and they‘have been duly entered in the 
rokars”. It is contended on behalf of the plaintiffs that the state- 
ment that “ the defendant has realised some of the amounts and 
they have been duly entered in the zokars” referg to the general 
statement made in the Rani’s affidavit (paragraph*55) about the 
defendant having realised large sums of money and not to the two 
specific items (a) and (b) mentioned in the affidavit. It is not 
clear whether the admission refers to these two particular items, 

But the defendant having stated that “some of those amounts 
had been realised and are duly entered in the zokass”, the question 
as to how much has been realised may be ascertained from the 
vokazs. 


Von. XLII] HIGH COUR}. 


It was further contended by the defendant that assuming the 
decree against Maharaja Manindra Chandra Nandy was on account 
of royalty, we do not know the terms of the lease, and whether the 
royalties had been stipulated to be paid to the Raja and his 
successors and thet the Court cannot deal with it without amend- 
ment of the plaint and without giving the defendant an opportunity 
of meeting the case. But although it was generally pleaded that 
evérything was part of the Raj there was no suggestion that any 
money was payable to the successors of Raja Durga Prasad Singh. 
The plaintiffs alleged inthe Receiver petition that the defen- 
dant had realised large sums due to Raja Durga Prasad and the 
defendant states that he had realised “some of those amounts”. 
But assuming that there was any such stipulation it does not help 
the defendant as the plaintiffs are the successors of Raja Durgae 
Prasad in respect of the self-acquisitions. “Successor” does not 
necessarily mean “successor by survivorship.” 


With regard tothe item No. 3—one lac and thirty thousand 
rupees said to have been realised from the Raja of Barabhum, the 
plaintiffs relied upon a letter of Lalit Kishore to Mr. Macnair, dated 
the 4th November 1916. That, however, only shows that a decree 
had been obtained not that the money had been realised and there 
is no evidence that it has been realised. 


It was pointed out that there are serious objections to a decree 
being passed for these items (Nos. 1 to 3) referred to above. Any 
application for amendment would raise the question of limitation 
and the jurisdiction of the Alipore Court to entertain the claim. 
We need not discuss these questions because there is no prayer for 
amendment. It is further contended that if these amounts are 
allowed, the value of the appeal would be increased. But no 
question of Court-fee would arise because the highest court-fee 
payable has been paid. As for the valuation of the appeal also, we 
do not see any difficulty. The appeal, 1s valued at eighty lacs of 
rupees, There is no specification tof the properties for which the 
appeal has been preferred, but it relates to the properties of schedule 
Ka which were wlued at Rs. 60,77000, and certain properties of sche- 
dule Kha which were disallowed by the Court below. The entire 
properties were valued at go lacs of rupges, so that deducting the 
value of properties of schedule Ka valued at 6o lacs and odd they 
claimed other properties of the value of about 30 lacs, They suc- 
ceeded in the Court below to the extent of about 13 lacs and 42 
thousand rupees leaving about 16 lacs of rupees for which they 
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have appealed. So the valuation of the appeal would cover the 
amounts for which the plaintiffs are claiming. 

Then it is eontended that the cause of action for dis possession 
of immoveable properties is different from the cause of action for 
money had and received. The conversion which took place at the 
date of the death of Durga Prasad is different from the conversion 
subsequent to his death, and the plaintiffs could not sue the defen-- 
dant until he had received the monies, that the suit for monies shold 
have been brought in a Court where the cause of action arose or 
where the defendant resided. But the suit is for recovery of the 
impartible estate as well as other properties moveable, and immove- 
able, of which the defendant is said to have been in wrongful 
possession, and there is only one cause of action viz. the with- 
‘holding of all those properties by the defendant and that would 
include the monies realised subsequent to the death of Raja Durga 
Prasgd and prior to the institution of the suit. 

With regard to the remaining items as also the various other 
sums of money alleged to have been realised, there is no evidence 
of realisation on the plaintiffs’ side. But as.stated above, the defen- 
dant admitted that some of those amounts mentioned in paragraph 

55 of the plaintiffs’ affidavit had been realised and duly credited 
in the zokavs. So an enquiry will be made with peed to all these 
items by the Court below. 


With regard to the cash in the Raj Treasury, the plaintiffs in 
the Receiver petition (paragraph 54), alleged that there was a large 
sum of cash in the iron safes of Raja Durga Prasad, amounting to ` 
about 3 lacs, which was his own absolute property, unconnected 
with the Jheria Raj estate, and was wrongfully taken possession of 
by the defendant. The defendant in his affidavit in answer 
(paragraph 69) stated that whatever cash there was in the cutchery 
had been entered in the inventory by Mr. Luby and subsequently 
divided between the plaintiffs an@the defendant as stated in the 
deed of Jantannama. The statement that whatever was in the 
cutchery was entered io Mr. Luby’s inventory is not true, because 
admittedly some iron safes were not shown to him 

It is true that in the plaint the plaintiffs claimed “that the cash 
in the dahir Zakabil at the time of the death of Raja Durga Prasad ' 
was Rs. 26302 and the cash i in,the Treasury in the cash box and 
nij iron chest was Rs. 1,538,371 - 12 - 3, the latter being the sum 


“mentioned in the dantannama. The Court below has also found 


that Rs. 1,34,531 - 10 was in fund of the estate on the date of the 
death of the Raja out of which Rs. 106879 was shown to Mr. “Luby, 
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and there was the sum of Rs. 26302 in the Treasury. 
The said sum of Rs. 1,06,879 together with . Rs 51590 
found in three unopened safes make up the sum of Rs, 1,58,371 
which is claimed in the plaint. But the plaintiffs in the plaint 
stated that they hdd no accurate knowledge about the properties 
left by the Raja and prayed that they might be ascertained by dis- 
covery and included among the properties in suit. As stated above, 
in the Receiver petition they alleged that the Raja left about three 
lacs of rupees being his absolute property unconnected with the 
Raj estate. The defendant said that all the cash was entered in 
Mr. Luby’s inventory which is not true. The Court below found 
that the cash in the Treasury was not shown to Mr. Luby, that Mr. 
Smith kept it back from him, and that Mr. Smith and the officers 
of the defendant went on spending money from the cash in the 
Treasury. Large sums of money must have been spent not only on 
the Sradk of Raja Durga Prasad and the “Zyka Pugree” of the 
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defendant, ` but very large sums of money were paid to the persons - 


who helped the defendant in securing his succession to the estate. 

Kalipada Roy, Cashier of the Raj since 1914 (formerly Rokar 
mohurrir), says that cash was kept in an iron safe in the Treasury 
room as well as in an iron safe under double lock, that there was a 
book to show how much money was kept under double lock which 
was opened on the day the name of the defendant was entered in 
the rokar. But he cannot say where that book is. He says that 
his Aath-khata has been destroyed, that there was another haza 
which showed how much he had under double lock and has not 
been preserved. In these circumstances, we think an enquiry 
should be made as to how much cash was left by Raja Durga 
Prasad at his death. 

With regard to the moveables (Nos. 24 to 83) some of which 
have been decreed to the plaintiffs, Jit is urged by the defendant 
that there is no evidence that they were acquired by Raja Durga 
Prasad. 

It appears that the plaintiffs described the properties of schedule 
Kha as acquired dyeing Raja Durga Prasads’ time. The original 
schedule contained only the list of jewellery. The defendant did 
not dispute that the jewellery was acquired.by Raja Durga Prasad. 


Subsequently, the plaint was amended on the roth June 1919 by i 


giving the values of the properties claimed separately, the jewellery 
being valued in a lump at one lac and a half of rupees. There was 
further gmendment on the 16th June 1919 and then the moveable 
properties iterns Nos, 24 to 83 were added. The defendant put in 
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Civit. an additional written statement on the 28th June 1919 in which he 
iga. stated ‘that some of the properties were missing from the time of 
Raja Rash Behari and other former Rajas and that the moveable 
properties in the schedule Kia were not properties acquired in the 
time of Raja Durga Prasad. . 

The Court below appears to have proceeded upon the basis of 
the list of moveables filed by the defendant when he was called 
upon to produce a list of the articles in his possession. We think 
that an enquiry should have been directed as to the moveables 
left by Raja Durga Prasad as his self-acquisitions and as to the value 
. thereof. 


Prayag | ' Kumari 


Siva Prosad. 
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Executor de son tort. 

. The plaintiffs claimed discovery 2nd accounts from the defen- 
dant. In prayer Ga in the plaint they prayed as follows: “ That. 
defendant being in wrongful possession of all the properties left by 

,  the*plaintiff’s husband and as the plaintiffs do not possess accurate, 
knowledge about them, and the defendant has special knowledge of 
them, they may be ascertained after discovery made by the defen- 
dant and included among the properties in suit, and a decree be 
passed declaring the plaintiffs’ aforesaid right to them and giving 
them possession thereof”. 

The rath issue in the case was “ Are the plaintiffs entitled to 
any discovery as prayed for by them”. That issue, however, was 
not tried by the Court below, although it is stated on behalf of 
the plaintiffs that the shorthand notes of the arguments in the Court 
below show that the point was argued by the plaintiffs’ coun- 
sel. < 

It is not contended that there should be further discovery by 
way of inspection or production of account books i.e. discovery by 
suit, but that if the plaintiffs have established their title to the self- 
acquisitions, they are entitled to discovery and ‘accounts under the 
decree on two grounds. , i 

(I) That the defendant was executor de sen tort, and 
(II) that be was the agent of the plaintiffs under the Am- 
mukhtearnamak obtained by him from them. a 
The first question, therefore, is whether the defendant is an execu- 
tor de son tort. `" If one who is neither executor nor administrator 

° intermeddles with the goods.of the deceased, or does any other 
act characteristic of the office of executor, he thereby makes 
himself what is called in the law, an executor of his own wrong 
or more usually an executor de son fort. . . A. very slight 
circumstance of intermeddling with the goods of the deceased will 


é 
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make a person executor de son tort (See Williams on Executors, 1th 
Edition Vol. 1 Page 177). The principle has been eembodied in 
section 265 of the Indian Succession Act which lays down that “a 
person who intermeddles with the estate of the deceased or does 
any other act which belongs to thé office of executor while there is 
no rightful executor or administrator in existence thereby makes 
himfSelf an executor of his own wrong”. There are no provisions 
similar to those of sections 265 and 266 in the Probate and Admi- 
nistration Act which therefore do not in terms apply to Hindu 
Wills, but in the case of Rajah Parthasarathy v. Rajah Venkata 
dri (1) it was held that the doctrine of executor of his own wrong 
in the law of wills introduced in sections 265 and 266 of the Indian 


Succession Act is applicable to cases not governed by that Act on ° 


general principles of equity and good conscience even though 
similar provisions have not been introduced into the Probate and 
Administation Act. This is not disputed on behalf of the defen- 
dant. 

“If, however, a person set up in himself a colourable title to the 
goods of the deceased though he may not be able to make out his 
title completely he shall not be deemed an executor de son tort 
(Flemings v. Jarrat) (2). See also Rajak Parthasarathy v Rajak 
Venkatadri (3), but the claim must be dona fide (page 231), so also 
if he takes the goods of the deceased by mistake supposing them 
to be his own, this will not make him executor of his own wrong” 
(See Williams on Executors page r82). 

It is contended that the defendant has recognised the will, and 
has not only taken possession of the properties but has paid lega- 
cies under the dantannama and khorposk deeds, that the only reason 
why probate was not taken out, according to Lalit’s evidence, was 
to avoid payment of a heavy probate duty, that the defendant did 
not take possession of the propertieseon the assertion of a paramount 
title, but’ as claiming from the testator “Raja Durga Prasad, and 
that the mere fact that he may be the successor does not relieve 
him from being an intermeddler as he was doing something which 
would be the legitimate office of the executor viz, the payment of 
debts and legacies. It is contended, on the other hand, that the 
defendant did not pay the legacies as executor, that both partiese 
claimed the estate, the defendant got possession under a claim of 
title and in his own right by survivorship, and that he paid the 
legacies out of his estate and not as legacies under the will, and the 


(1) (1922) I. La R. 46 Mad. 190 (232-233). 
(2) (1794) 1 Espe N, P. C. 336. (4) (1922) |. L. Re 46 Mada 190(228-229). 
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payments therefore cannot be held to have been made as executor, 
But the mere fact that the defendant did not profess to act as exe- 
cutor does not relieve him from the liability, as an executor de son 
tort rarely professes to act as such. It is true that if a person 
claims a title not derived from the testator buta paramount title 
he does not make himself'liavle as an executor de son fort. 

But in the present case, the dantannama deeds stated that the 
defendant had at first raised objections to the will as not binding . 
upon him but eventually had given up those objections and agreed 
to give shares of the properties mentioned in the will in) accordance 
with the wishes of the deceased as “expressed in the said will”, 
and that the properties had accordingly been divided In the - 
khorposh deeds also, it was stated that “in accordance with the terms 
of the said will,” the defendant had executed the deed promising 
to pay the %žorposk. Whatever his attitude might have been ori- 
ginally, he recognised the will and gave effect to it under the deeds 
of dantannama and khorposh. it is true that a person taking 
possession of properties under a dona fede claim of title does 
not constitute himself an executor de son ‘ort. But the position 
taken up by the defendant in the present case was not that there was 
no will or that the will was not valid. He not only did not repu- 
diate the will, but adduced evidence to prove that the will was 
genuine, valid and effective. He relied considerably upon it to 
show what the intention of Raja Durga Prasad was with respect to’ 
the succession, and the incorporation of the self-acquisitions with the 
impartible .Raj. Having done all this, and given legacies under 
the will in terms of the will, we do not think that he is entitled to 
say that what he did was as owner of the estate. 


The payment of debts and legacies is characteristic of the office 
of an executor and the defendant -paid the legacies under the terms 
of the will. . 


Itis contended thatthe defendant was bound to pay the lega- 
cies as they were charged upon the estate ; that had the plaintiffs 
obtained probate and sued him he would have had to pay, which 
would have been payment by a debtor, and similary the payment 
amicably should be considered as payment by a debtor. But the 

ewill was not proved in the Probate Court, and unless it was proved, 
the legacies could not be enforced against the estate, even though 
they had been charged upon it. 

It is next contended that the defendant even if liable as 
an executor de son fort to executors, administrators, creditors 
or legatees, are not liable to the plaintiffs. But an action for 
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administration, which means that the legacies and debts have to 
be paid off, may be brought by the next of kin (See Form No. 17, 
appendix D, Civil Procedure Code). It is next contended that the 
defendant was not sued as an executor de son tort, and that the plain- 
tiffs having repudiated the will cannot set up a new ground of relief, 
and now ask the appellate Court to hold the defendant fiable as 
executor de son tort. Reliance is placed upon the case of Kali 
Das Chaudhuri v. Draupadi Sundari (x), where the defendant who 
was sued as a partner pleaded that he was remunerated.by a share 
of the profits, and an application by the plaintiff made to the Court 
of appeal to amend his plaint on the footing that the defendant was 
not a partner but a servant, as alleged by the latter, was refused 
on the ground that where a plaintiff bases his claim upon a specifjc 
legal relation alleged to exist between him and the defendant, he 
should not be allowed to amend the piaint so as to base it on a 
different legal relation. # 


In the present case, the plaintiffs alleged in the plaint that there 


was no will but that the defendant was in possession and that his 
possession was wrongful. The defendant, on the other hand, says 
that there was a will, and if he has in fact intermeddled with the 
estate it is sufficient, although he is not sued as executor de son fort: 
See In re Lovett Ambler v. Lindsay (2) where Malins V. C. obse:ved 
“It has been argued that they are not sued as executors de son tort, 
because it is not stated upon the claim that they are executors de 
son tort ; but that is not necessary, if it appears from the ordinary 
interpretation of the allegations that they have intermeddled with the 
estate.” Then it is contended that sections 265 and 266 give only 
certain rights against the executor de son tort. But section 266 
does notiappear to be exhaustive, it deals with some of his liabilities 
and does not deal with all the rights and liabilities of an executor 
de son tort. In the case of Coote v. Whittington(3). Malivs V. C. 
observed “I quite agree that if you file „a bill against an executor 
de son tort for a general account, you cannot sustain it. He is 
executor de son fart if he bas improperly received assets, a-d so 
far as you can state that he has received a particu lar asset he is 
liable, but not further. He is not liable toa general account un- 


less he has received everything’. So under section 266 of the 
e 


(1) (1917) 22 C. W. N. 104. 

(2) (1876) L. R. 3 Ch, D. 198 (205) 3 45 L. J. Ch. 768 ; 35 L. T. 93324 W. 
R. 982. 

(3° (8873) L. R. 16 Eq. 534 (547) 3 42 L. J. Che 8463 29 L. T, 2063 21 W. 
R. 837. 
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Indian Succession Act he is liable to the extent of the assets which 
might have come to his hands. 

Lastly, itis pointed out that there is a difference between the 
English and Indian law, so far as the liability arising from taking 
possession of the estate of the deceased is concerned. But a person 
who takes possession of or intermeddles with the estate of a 
deceased person without being appointed an executor is an executor 
de son tort, and is liable both under the Hindu and English law. 
See Magaltri v, Narayana (1) and Kanakamma v. Venkatara 
tnam (2). 

An executor though not a trustee for specific purpose (under 
section 10 of the Limitation Act) is a trustee with a fiduciary 
cBaracter even as regards the next of kin (See Kherodemoney v. 
Doorgamoney (3): Greender Chunder Ghose v. Mackintosh (4). 

In „Adair v. Shaw, (5) the Lord Chancellor observed :-—"If 
we advert to the cases on the subject, we shall find that trusts are 
enforced not only against persons who rightfully are possessed of 
the trust property as trustees, but also against all persons who came 
into possession of the property bound by the trust with notice of 
the trust, and whoever so comes into possession is considered ag 
bound with respect to that special property to the execution of the 
trust”, 

With regard to the second ground viz that the defendant was the 
Am- mukhtear, it is not sought to make the defendant liable to ac- 
count on the footing of an agent, but only to show that he stood 
in a fiduciary relationship to the plaintiffs. 


Discovery, 


With regard to discovery the plaintiffs say that so far as self- 
acquisitions are concerned the defendant being in wrongful possession 
and in possession of the books of agceunt should give discovery as 
otherwise the plaintiffs cannot have knowledge of the monies which 
accrued due during Raja Durga Prasad’s time and were realised by 
the defendant, and that an enquiry should be directed as to the self- 
acquisitions, moveables and the arrears of rents and rogalties etc,— 
an enquiry in the nature of an enquiry into mesne profits. 

The defendant says that ethe plaintiffs had discovery to which 
they were entitled, that the disccve-v which they claimed in the 
.. (3) (1881) 1. L. R. 3 Mad. 359 (363 and 365). 

(2) (1884) Ie L. R. 7 Mad. 586. 

» (3) (1878) 1. L. R. 4 Cale. 455. (469); 3 Ce L. R. 315. . 
`” (4) (1879) I. Ls R. 4 Cale. 897. (924); 4 C. L. R. 193. 
(5) (1803) 1 Sch. & Lef. 254 (262). i 
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plaint was a discovery of properties left by Raja Durga Prasad and 
ot discovery of monies realised after his death. In paragraph 13 
of the plaint the properties which came down from Raja Jaimangal 
are referred to as mentioned in schedule Ka, and those acquired 
in the life-time of Raja Durga Prasad, in schedule Kha, and it was 
stated that the defendant having taken wrongful possession of them, 
knows all about them and he is bound to make a discovery of them. 
It is, accordingly, contended that the only discovery wanted was 
with respect to properties which came down from Jaimangal and 
those left by Raja Durga Prasad, and that there was ‘no reference 
to monies which accrued due in his life-time but were realised by 
the defendant after his death. But in the earlier portion of the 
paragraph, the plaintiffs stated that they had no correct information 
as to the properties acquired in the life-time of their husband, the 
moveable properties, cash deposits in the Banks or money invested 
in the money-lending business which had been left by their husband. 
The discovery prayed for must refer to them also. The monies 
realised by the defendant after the death of Raja Durga Prasad 
were not specifically mentioned, but the “properties and money 
invested in lending business left by him,” would include the monies 
realised by the defendant. It is true that when the plaintiffs amen- 
ded the plaint they prayed that certain properties which their hus- 
band got from Raja Jaimangal should be added to schedule Ka of 
the plaint, and certain other properties acquired by their husband 
should be added to schedule Xka. But they did not profess to give 
a list of al! such properties. They distinctly stated that they had 
prayed in the plaint that besides the properties mentioned 
in schedules Ka and Kha “other properties should be ascertained 
and included in the list of properties by causing the defendant to 
make a discovery thoreof”, and that they had been able to 
ascertain some properties which they wanted to add to the 
two schedules Ka and Kéa., In the list of properties to be 
added to schedule Kha they mentioned “moveables’’ valued at 
one and a half lacs of rupees, but did not mention royalties and 
rents, But they did not give up the right to discovery as claimed 
by them in the plaint which related to all properties left by Raja 
Durga Prasad. It is contended that the issue "Are plaintiffs en- 
titled to discovery as prayed for by them” refers only to properties 
which came down from Raja Jaimangal and those left by Raja 
Durga Prasad, and did not refer to royalties or rents etc. But that 
assumes that properties left by Raja Durga Prasad did not include 
thé: rents and royalties etc. realised subsequent to his death. We 
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think that the contention of the defendant is based upon a narrow 
view of what was claimed in paragraph 13 of the plaint. 

In the petitfon for apppointment of a receiver the plaintiffs in 
paragraph 55 stated that the defendant since he obtained wrongful 
possession of the estate had realised large sums of money due by 
differe persons to Raja Durga Prasad and specifically mentioned 
the sums realised from Maharaja Manindra Chandra Nandy, and 
the Tekait of Pathrol, and in paragraph 62 stated that the defendant 
was attempting to realise and misappropriate large sums of money 
still remaining unrealised out of the amounts due by various persons 
to their husband and some instances were specified. They prayed 
(d) that the defendant may be ordered to discover all moveable 
property wrongfully taken possession of by him and (e) that the 
defendant may be directed to produce all papers documents, vou» 
chers, books of account and other papers and writings showing the 
moveable properties and cash left by the said Raja Durga Prasad 


and all income derived by the defendant after his death and alt his 


dealings in connection therewith for the purposes of this appli- 
cation. 

The prayers were comprehensive enough and ‘there was express 
reference to all income derived by the defendant after his death. 
These go to show what the plaintiffs meant by discovery in para- 
graph 13 of their plaint. The compromise arrived atin connection 
with the application for appointmentof a receiver does not show, 
as contended by the defendant, that the plaintiffs in any way gave 
up their claim to discovery as to the income. On the contrary, 
paragraph 5 of the terms of settlement provided “Defendant not 
to deal with any self-acquired and personal properties of Raja Durga 


Prasad moveable or immoveable in his possession except as other- 


wise provided herein”, and paragraph 6 provided “Defendant to 
keep separate accounts of the properties acquired by Raja Durga 
Prasad and in his possession and thé income thereof except as other- 
wise provided herein”. 

It is pointed out that the defendant was called upon to file an 
inventory and an inventory was filed on the rath May 1920. 
Objection was taken by the plaintiffs that it was not a full and com- 
plete inventory, but no objection was taken that it did not set out 
the monies which had accrued due during the life-time of Raja 
Durga Presad but were realised subsequently, whether on account 
of rents, royalties or money-lending business, The defendant by 
his petition stated that he had set out all that he considered were 
valuable properties. It appears however from order No. 140, dated 


ca) 
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the 23rd June 1920 that there was a discussion before the Court 
whether the inventory was complete, having regard to the fact that 
it was only a list of properties in the possession ofthe defendant 
since the date of the compromise, and that it did not purport to be a 
list of the properties appertaining to the estate at the time the defen- 
dant took charge of it. The Court was of opinion that thé latter 
question formed the subject of an issue, and was a controversial 
point and that putting a strict construction on the petition of com- 
promise, the defendant undertook to file an inventory of valuable 
moveables in his possession at the time the compromise was entered 
into, and the Court ordered the defendant to furnish a complete 
list of moveables which the defendant was in possession of /rom the 
time of the compromise, and that if the list was considered incom- 
plete by the plaintiffs they might move the Court to depute a com- 


missioner for the preparation of a list. Accordingly, a full inventory , 


was filed on the rath July 1920, but no objection was taken that it 
did not include royalties, rents and money-lending business etc. 
It will be seen that no money was entered in the list. The expres- 
sion “moveables” evidently was understood to mean moveable 
articles and not money (whether rents, royalties or money invested 
in money-leniding business), and having regard to the order, dated 
the 23rd June 1920 directing the defendant to file a list of move- 
ables which came into the possession from the time of the compro- 
mise, we do not attach any importance to the fact that no objection 
was taken to the non-inclusion of royalties etc. 


The question is whether the plaintiffs abandoned their claim to 
discovery of all properties left by Raja Durga Prasad which we think 
includes rents, royalties and other monies left by him and subsequently 
realised by the defendant. As stated above, the plaintiffs in the Recei 
ver petition referred to monies realised by the defendant after the 
death of Raja Durga Prasad and the prayer in petition expressly 
refers to all moveable properties, andecash left by Raja Durga 
Prasad and all “income derived by the defendant after his death”, 
So late as the oth February 1922 while these appeals were pending in 
this Court Mookerjee and Cuming J. J. made an order (evidently 
at the instance of the plaintiffs) directing the defendant to. forthwith 
deposit in this Court to the credit of the suit all such sums as may 
from time to time be realised by’him out of the monies invested 
in the various money-lending businesses. We refer to the order only 
to show that the plaintiffs never gave up their claim to discovery. 

In paragraph 70 of his affidavit in the Receiver matter (in 
answer to paragraph 55 of the plaintiffs’ affidavit) the defendant 
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stated that he “has realised some of these amounts and thty have 
been duly credited in the rokars”. This again shows that the plain- 
tiffs were claiming the monies realised after their husbands’ death. 

It is pointed out that the defendant produced the vokars from 
1300 to 1322 (1894 to 1916) along with his written statement. 
Those for 1323-25 were filed on the rath July 1919 and the pucea 
vokar of 1 326 was filed on the 14éh April 1919. 

But the Court below did not touch the r2th issue at all and no en; 
quiry appears to have been made with reference to the monies (rents, ` 
royalties, money-lending business or other monies) except the cash 
in the Treasury and in the Bank. We think that, in these circum: 
stances, there should be an enquiry into the moveable properties 
left by Durga Prasad including arrears of rents, money—lending, 
royalties and monies realised by the defendant after his death and 
the value of the moveable properties. 

At the time of our giving directions in the ordering portion of 
the judgment, the plaintiffs contended that the Court below should 
be directed to fix the maintenance to which the plaintiffs are enti- 
tled. They say that they are entitled to maintenance out of the 
estate. In‘the written statement the defendant stated that they 
could “ only claim 2horfosk according to long standing custom”. 
But before us it is contended by the defendant that the plaintiffs 
are not entitled to it as they are getting a large amount of property 
besides the mokgrari grant made to them by Raja Durga Prasad. 
There was no claim for maintenance made in the plaint nor was the 
question argued befare us at the hearing of the appeal. In these 
circumstances, we do not decide the question in the present suit 
and it is left open. 

Both the appeals are accordingly, partly allowed the result 
being— c 4 

(i) that the decree of the Court below in so far as it disallows the 
claim of the plaintiffs to the impartible estate Jheria (property No. 1) 
and the immoveable properttes Nos. z to 7 of schedule Xa and pro- 
perties Nos. g to 19 of schedule #4a of the plaint will be confirmed. | 

(ii) that the decree of the Court below in so far as it allows 
the claim of the plaintiffs to the immoveable propertigs Nos. 1 to 
8 of schedule 2a of the plaint will be confirmed. 

ihi) that the plaintiffs wiH get mesne profits of the properties 
Nos. 1 to 8 of schedule 44a as directed by the Court below ; 

(iv) ifasa result of the enquiry any other immoveable property 
be found to have been acquired by Raja Durga Prasad, the plain- 
tiffs will get the same together with the mesne profits thereof ; ° 


e 
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(v) (a). in addition to the money in the Bank with interest 
thereon as allowed by the Court below, the pldintiffs will get 
interest upon the said money at6 per cent per annum from the 
dates of the withdrawals from the Bank up to the institution of the 
suit (the lower Court having allowed interest from the “date of 
institution of the suit): and the plaintiffs will also be entitled to 
the interest upon the 2 lacs and fifty thousand rupees paid to the 
plaintiffs in the Court below between the date of the institu- 
tion of the suit up to the date or dates of payment thereof to the 
plaintiffs ; 

(b). in addition to the amount in cash allowed by the Court 
below, the plaintiffs will get the sum of Rs. 48249-3-9 pies which 
was disallowed by the Court below—together with interest thereon 
at 6 per cent per annum from the 7th March 1916 ; 

(c) the plaintiffs will get all rents and royalties which fell due du- 
ting the life-time of Raja Durga Prasad, and all monies on account 
of mortgages and the money-lending business of RajaDurga Prasad 
(including the sums realised from Maharaja Manindra Chandra 
Nandy) which have been realised by the defendant after the death of 
Raja Durga Prasad up to the date of institution of the suit together 
with interest thereon at 6 per cent from the dates of such realisa- 
tions. The defendant will be entitled, however, to get a deduction of 
the costs of realisation of the same, the income-tax, super-tax and 
other public charges which may have been paid by the defendant on 
account of such sums (whether paid before or after institution of 
the suit). The Court below will consider what proportion of the 
total cost of realisation (including costs of management) was incur- 
red by defendant in respect of such sums of money as are referred 
to in this clause (c). The defendant will also be entitled to geta 
deduction of any shop debts and other outstanding bills and debts 
of Durga Prasad paid by the Gefendgnt otherwise than for the 
estate and the properties mentioned in paragraph (i) above, up to 
the institution of the suit ; 

(d) the plaintiffs will get all moveable properties and cash [in 
addition to the jewellery and cash and the monies decreed to the 
plaintiffs by the Court below and the sum of Rs. 48249-3-9 pies dealt 
with in paragraph (b) above], lefte by Raja Durga Prasad whith 
came into the hands of the defendant. The plaintiffs, however, 
will not be entitled to such moveables or furniture as are appurte- 
nant, to the Raj as found by the Court below and in respect of 
which the plaintiffs’ claim has been disallowed by the Court 
below, 
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(vi) there will be an enquiry as to the value of the jewellery 
allowed by the Court below to the plaintiffs : there will also be an 
enquiry as to which of the moveable properties Nos. 24 to 83 were 


"left by Durga Prasad, and the plaintiffs will get a decree for such 


of them as may be found to have been left by Raja Durga Prasad 
or the value thereof and the jewellery or the value thereof to be 
fixed by the Court; ° 

(vii). the defendant will give discovery relating to the 
above matters, except with regard to moveable properties already 
included in Exhibit Z 270 and monies, rents and royalties which 
appear in the rokars already on the record ; 

(viii), the defendant will pay from the rst August 1925, Rs. 300 
per month to each of the three plaintiffs until final disposal of the 
case by the Court below, (such amount to be deposited in the Court 
below). The defendant will get credit for such amounts against 
the amount which willbe payable by him to the plaintiffs ; 

(ix), each party to bear its own costs in both Courts. The 
paper-book costs will be taxed by the Taxing Officer and appor- 
tioned between the plaintiffs and the defendant and the defendant 
will recover from the plaintiffs two-thirds of the costs of the 
papers included in the plaintiff’s lists in both the appeals, which 
had been advanced by him, and the amount of such costs will be 
set off (in part) against the amount which may be payable by him 
to the plaintiffs. 

The defendant gives an undertaking through his pleaders that 
he will not distrub the plaintiffs’ residing in the house they are 
occupying until the final disposal of the case. 

The plaintiffs give an undertaking through their pleaders not to 
withdraw the sum of Rs, 2 lacs in ‘deposit with the Registrar, 
High Court, Appellate Side without giving security at any time 
before the goth November 1925. 6 

The state of things as ordered by this Court on the gth Febe 
ruary 1922 as modified by the order of His Majesty in Council, 
will continue until 3oth November 1925, 

The case will go back to the Court below for making the en- 
quiries referred to above (which are to be completed within four 
mnths of the arrival of the ‘judgment and decree there) and for 


. disposal of the case according to law, having regard to the direc- 


tions made above. 
Let the records be sent down as soon as the decree is signed 


and the taxation of paper-book costs is made. : 
A T, M Appeals allowed in part: Case sent back, 
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Before Sir John ‘Woodroffe, Knight, Judge, and Sir Asutosh 
Mookerjee, Knight, Judge. 


KHOSAL CHANDRA DAS 
x v. 
BRINDARANI DASYA* A 


Ejeetment—Notice to quit—Month of tenancy—Holding over after expiry of 
ferm of lease—Rent payable in four instalments. 
A notice to quit, when a tenant is holding over after the expiration ofa lease 
for aterm of years, should end with a month of the tenancy, whether the 
tenancy be considered from month to month or a tenancy from year to year. 


The defendant held under a lease for 9 years, commencing on the 6thof Assar, , 


1300, agreeing to pay rent in ‘four instalments viz in Assar, Aswin, Pous and 
Chaitra every year. The tenant continued in occupation after the expiry of the ° 
lease. A notice was served in June 1909 (Jaistha 1316) calling upon him to 
relinquish the land by the end of Chaitra 1316. A second notice was given on 
the zoth Bhadro 1317 requiring him to vacate at the end of Aswin; ° 

Held, that the notices were not valid, as they did not require him to quit on 
the expiry of a month of tenancy: the notices should state that the tenancy 
would expire after 5th Assar. 

Appeal by the Defendant. 

Suit for ejectment. ~ 

The material facts appear from the judgment of Newbould, J : 

The primary Court decreed the suit which was reversed on 
appeal This decree was reversed on second appeal by the following 
judgment : 

Newbould, J: This appeal arises out of a suit for ejectment. 
The Court of first instance granted a decree to the plaintiff. 
On appeal the learned Subordinate Judge has dismissed the suit 
on the ground that the notice to quit served on the defendant 
was bad in law. The notice in question was served on the 2oth 
Bhadra 1317 requiring the tenants to vacate at the end of Aswin. 
The learned Subordinate Judge has held that asthe defendants 
were holding on a lease which was executed on the 6th of Assar. 
the last day of the month of tenancy must be held to be the 5th 
day of each month. 

lam unabl to agree with this finding. The original lease 
provided that the tenant should take the land forg years at an 


®Letters Patent Appeal No. 36 of 1916, against the decree of Mr. Justice 
Newbould, dated the 12th January, 1916 in Appeal from Appellate ;Decree No, 
369 of 1914, reversing that of Babu Ramesh Chandra Sen, Subordinate Judge, 
rst Court, of Backergunge, dated the 1st November, 1913, reversing that of Babu 
Kunja Behari Roy, Munsiff, 7th Court, at Barisal, dated the 7th September, 
1912. | 
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annual jama of Ra. 6 and should pay the jama each year accord- 
ing to the instalments described in the schedule to the lease, that 
is instalments of Rs, 1-8 payable respectively in the months of 
Assar, Aswin, Pous and Chaitra. Itis obvious from the terms of 
the lease that the parties meant that the lease ‘should be for 9 years 
ending on the last day of Chaitra 1308. When the tenant held 
over he did so as a monthly tenant and the provisions for paymént 
of rent at the end of each 3rd Bengali month indicates that she 
tenancy then became one from month to month expiring on the 
last day of each month. It has been found that the notice was 
duly served more than 15 days before the date fixed for the vaca- 
tion of the land as required by section ro6 of the Transfer of Pro- 
‘perty Act. Tis effect was therefore to terminate the defendants’ 
tenancy. Before the lower appellate Court, one other ground of 
appeal was urged. That was that the compensation allowed to the 
defendants, the appellants in that Court, was very inadequate. But 
that appeal was decided in the defendants’ favour on the first point 
no finding was come to on the question of compensation. It would 
be to the interest of the parties if they had allowed me to decide 
this small point, But although the appellant is ‘willing to make 
some concession to avoid a remand the respondents insist that this 
point must be determined by the Court below, 

T accordingly decree this appeal. The plaintiff will get khas 
possession of the land in suit by evicting the defendants on payment 
of such compensation as may be fixed by the lower appellate 
Court after deciding whether the compensation awarded by the 
Munsiff is adequate or not, 

As the appeal is decreed and the decree of the lower appellate 
Court set aside the appellant will get his costs in this and in the 
lower appellate Court. 

Against this decree, the defendant appealed under section r5 of 
the Letters Patent. 

Babu Upendra Kumar Roy for the Appellant. 

Dr. Dwarka Nath Mitter for the Respondent. 

The judgments of the Court were as follows:— ° 


Woodroffe J :—The question which has been argued in thie 
appeal is that the learned Judge erred in holding that the notice on 
the defendant to quit was sufficient and valid in law. 

The lease was one for nine years, commencing on the 6th of 
Assar 1300. Therefore, it expired on the sth of Assar 1309, Then 
the tenant continued in occupation after the expiry of the lease— 
whether that was a tenancy from month to month or a tenancy’ from 
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year to year makes no difference as in either case the notice must 
end with a month of the tenancy which is not the case here. It 
has been suggested that the tenancy had already termitfated on the 
ground that Nobin’s right had come to an end in 1316 by notice 
served on him, But this contention is open to the same objection, 
in that it appears from the judgment of the first Court that the 
notice which was served in June 1909 (Jaistha 1316) called upon 
hirf to relinquish the land by the end of Chaitra 1316. It cannot 
1 think be contended, as itis sought to do that there was no 
heritable interest ; for no issue to this effect was raised in tbis suit. I 
must hold, therefore, that the notice was not a valid notice, and 
reverse the decision under appeal and restore the judgment and 
decree of the Subordinate Judge. É 

The appellant is entitled to the costs of the hearing both before 
us and before Mr. Justice Newbould. 


Mookerjee J :—I agree. è 
A. T. M. L. P. Appeal decreed, 


Before Sir Ewart Greaves, Knight, Judge, and 
í Mr. Justice Cuming. 


JABED ALI TALUQDAR AND OTHERS 
v. 


SURENDRA NATH BANDOPADHAYA AnD orHERs,* 


Rent suit—Bengal Tenancy Act (VIII of 1885). Sece 158B—Notice to co- 
sharer landlords—Effect of non-seryice of notice—Sale, if free from 
encumbrances—Jjaradur, if representative of his lessor—Equitable 
estoppel. 


Section 158B of the Bengal Tenancy Act requires that in order tosell a 
tenure by one or more co-sharer landlords all the remaining co-sharer land- 
lords should be ‘made parties to the suit, and also that when one or more 


co-sharer landlords having obtained a decree in a suit properly framed 
es 


*Letters Patent Appeal No. 32 of 1924, ‘against the decision of Mr. Justice 
B. B, Ghose, dated the 31st July 1924, in Appeal from Appellate Decree No. 
1195 of 1922, against the decree of Babu Narayan Chandra Ghose, Additional 
Subordinate Judge of Backerganj, dated the 17th February, 1922, reversing 
that of Babu Sachi Kanta Ray, Munsiff, 1st Court, of Patuakhali, dated the 
22nd July, 1920. 
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applies for execution of a decree by the sale of the tenure, notice of the 
application for execution should be given to all the co-sharers. This obliga- 
tion of serving Aotice on co-sharer is not sufficiently carried out by serving 
notices on some of them. 


The special provision of the Bengal Tenancy Act which allows one or 
more o&co-sharer landlords to sella tenure or holding in execution of their 
decree must be strictly followed in order to give complete title to the auction- 
purchaser and it will not besufficient to say that the ijaradar under a payti- 
cular co-sharer was a party in other capacity being himself a co-sharer in the 
zemindari agd therefore the absent co-sharer was sufficiently represented in 
order to bring into operation the special provisions laid down in section 
158B of the Bengal Tenancy Act. 


A taluk was held by A under several co-sharer zemindars. The plaintiffs 
were the proprietors of the zemindari to the extent of one anna odd shares 
“They brought a suit for rent against A for their share of the rent of the 
taluq and in execution purchased it on the 21st September, 1909. X, 
another co-sharer zemindar brought a suit on the rsth April, 1910 for the 
entire’ rent due on account of the taluq but Y another co-sharer zemindar was 
not made a party. Y purchased a share of the zemindari on the 27th 
November, 1909, but his name was not registered under the Land Registration 
Act till toth August 1910 Y gave a lease of his zemindari to Z the son of 
the plaintiff No 1. Z was made a party in the suit of X both as a co-sharer and 
as an ijaradar, X in execution of his decree sold the talug, which was pur- 
chased by defendant No. 8 on the gth March, 1911 : 


Held, that the sale in execution of decree held by X did not entitle the 
purchaser to hold it free from all encumbrances owing to absence of notice 
to Y. 

That Y was not sufficiently represented in the suit of X by his 
ijaradar 

That Y was the owner from the date of his purchase. 

That there was no duty cast upon the plaintiffs who were made fro forma 
defendants in the suit by X, of stating the incumbrance at the time of the sale 
to the intending purchaser. 

That as the ijaradar was on the record in X’s suit not merely as a co-sharer 
zemindar but also as an ijaradar of Y, he would be estopped from asserting in 
the present suit that the sale jn execution was not a sale free from incum- 
brances By the doctrine of equitable estoppel his standing by and allowing the 
purchaser in believing that he was purchasing the taluq free from all encum- 
brances, precluded him from now asserting in the present proceeding that the 
decree in X’s suit was not a rent decree and that, therefore, thg sale in execution 
was not asale free from encumbrances 


Appeal by the Defendants. 


e . 

Suit for rent. 

The material facts appear from the following judgment ; 

B. B. Ghose, J: This is an appeal by the plaintiffs apd it 
arises out of a suit for rent with regard toa howla which is 


Vor, XLIL] HIGH coURT. 


situated within a taluk under azemindari. The defendants Nos. 
1 and 2 are tenants of the howla. But the real question ia 
dispute is between the plaintiffs and the defendant No. g as to the 
title to the superior taluki interest which the plaintiffs claim. The 
Court of first instance passed a decree in favour of the plaintiffs. 
On appeal by the defendants Nos. 1, 2 and g the decision of the 
mynsiff was reversed by the Subordinate Judge aad the suit has 
been dismissed. The plaintiffs appeal to this Court, and their con- 
tention is that on the facts found the plaintiffs are entieled to the 
-rent claimed from defendants Nos. 1 and 2 and the defendant No. 
g has not acquired the superior title in the taluk of the plaintiffs 
by virtue of his purchase of the taluki interest. 

The facts stand thus :—There was a taluk called Abdul Kasim 
the owner of which was one Akimanissa Bibi. This taluk was under 
the zemindari of which there are several co-sharers, The plaintiffs 
were the proprietors of the zemindari to the extent of one anna odd 
share. They brought a suit for rent against the lady Akimanissa 
for their share of the rent of the taluk Abdul Kasim and put the 
taluk to sale and purchased it themselves on the arst September 
1g09. One of the co-sharers of the zemindari was the Nawab of 
Dacca. Inthe year 1910 he brought a suit for the rent of the 
taluk, Abdul Kasim and it appears that he purported to have 
framed his suit under section 148 A of the Bengal Tenancy Act for 
the entire rent due on account of the taluk, Then the Nawab 
executed the decree and had the taluk sold. It was purchased 
by the defendant No. 8 in the name of defendant No. 7 and the 
defendant No. g subsequently purchased it at a sale inter vivos 
from defendant No. 8, 

The question in controversy turns upon the effect of the sale 
in execution of the Nawab’s decree which was held on the gth 
March 1911. 


It is contended on behalf of the plafntiffs that this sale did not 
affect the interest which he had purchased in rg09. On the other 
hand it is contended by defendant No. g that the sale by the Nawab 
was under section 158B of the Bengal Tenancy Act and it is the 
entire interest in the taluk Abdul Kasim free from all incumbrance 
which was purchased by the auction-purchaser and therefore the 
plaintiffs had nq title which would be effective as against the title of 
defendant No. 9 under the auction sale of the gth March rgrt. 

Two points were raised by the defendants in their appeal before 
the Subordinate Judge. The first point was :—Was the sale held 
at the instance of the Nawab of Dacca and his co-sharers a rent sale 
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or not? and secondly :—Did the conduct of the plaintiffs respondents 

in attaching the sale proceeds in execution of the decree held at the 

instance of the Nawab and his cosharer and in appearing in that 
case in which the decree was being executed as a rent decree estop 
them from questioning the sale as a rent sale and the decree as a 
rent decree? The learned Subordinate Judge has decided both 
the points against the plaintiff. The controversy is with regard 


. to the fact that one co-sharer, Golam Ajam by name, of the 


zemindari was left out in the execution proceeding of the rent 
decree of the Nawab. Section 158 B requires that in order to sell- 
a tenure by one or more co-sharer landlords all the remaining co- 
sharer landlords should be made parties to the suit, and also that 
when one or more co-shdrer landlords having obtained a decree in a 
suit properly framed applies for execution of a decree by the sale 
of the tenure notice of the application for execution should be 
given’to all the co-sharers. If Golam Ajam was really a co-sharer in 
the Zemindari then the execution sale by the Nawab could not have 
given the auction-purchaser a title free from all incumbrance, be- 
cause admittedly Golam Ajam was not a party either in the suit nor 
was any notice of the execution proceedings given to him. The 
trial Court found that Golam Ajara was a co-sharer in the zsmindary 
It ‘is contended by the learned vakil for the respondents that the 
effect of the finding of the Subordinate Judge is that Golam Ajam 
was not a co-sharer. The kabala by which Golam Ajam purported 
to have purchased 1 kara share in the zemindari is dated 27th 
November 1909. The Subordinate Judge deals with the question 
in this way and it is necessary I think to quote some passages from 
his judgment :—“The important question therefore arises whether 
Golam Ajam was a necessary party in the rent suit. Golam Ajam 
does not come forward” ; again “Golam Ajam gave ijara of his r kara 
share to plaintiff No r’s son (Hari Prosad’s son). Hari Prosad must 
have been the ijaradar though the deed might have been in the 
name of one of his sons. It is clearly proved that Hari Prosad was 
in possession of the share as ijaradar of Golam Ajam.” Then 
lower down, “The said sale and decree cannot but be a rent sale 
and decree as Hari Prosad as co-sharer as well as ijaradar of Golam 
Ajam was a party in the case” Upon these findings he comes to the 
conclusion “I therefore hold that the sale in question was a rent 
sale.” The finding is clear that Golam had a share which was given 
in ijara. There is however another passage where the Subordinate 
Judge has said this. “It can be safely inferred therefore sthat 
Golam Ajam was no proprietor before ani he was no necessary 
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party in the Nawab’s rent suit.” This observation of the Subordi- 
nate Judge is probably with reference to the fact that Golam 
Ajam’s name was not registered under the Land’ Registration 
Act till roth August 1910 and the rent suit of the Nawab was 
brought on the 15th April 1910, It seems to me that the Subor- 


dinate Judge was in error in thinking that although Golam ` 


Ajam had purchased a share in the zemindari because his name 
was not registered under the Land Registration Act he should 
be considered as no proprietor till his name was registered. The 
‘special provision of the Bengal Tenancy Act which allows one or 
more of co-sharer landlords to sell a tenure or holding in execution 
of their decree must be strictly followed in order to give com- 
plete title to the auction-purchaser and it will not be sufficient 
to say that the ijaradars under a particular co-sharer was a party 
in another capacity being himself a co-sharer in the zemindari 
and therefore the absent co-sharer was sufficiently represented in 
order to bring into operation the special provisions laid down 
in section 158 B of the Bengal Tenancy Act. In my opinion 
therefore the special provision of the Bengal Tenancy Act not 
having been followed in the rent execution case by the Nawab 
the auction-purchaser did not purchase the holding free from all 
incumbrance and the interest which the plaintiffs acquired by 
their purchase in 1909 was not affected by the subsequent sale, 

Then comes the question as regards estoppel. I feel great 
difficulty in understanding how the Subordinate Judge comes to the 
conclusion that the plaintiffs are precluded from asserting their 
title in the property. It is contended by the learned vakil for the 
respondents tbat it was the duty of the plaintiffs to give notice of 
the fact that all the co-sharers in the zemindari had not been made 
parties in the rent suit or had not been served with notice of the 
execution under section 158B as tbe plaintiffs had appeared in the 
suit and in the execution proceedings before the Court. I can- 
not see that there was any duty cast upon the plaintiffs who were 
made pro forma defendants in the suit to give notice to intending 
purchasers thay the rent suit of the Nawab or the execution sale or 
the proceedings in execution were not such as to confer title on the 
purchaser as contemplated under tite special provision of thg 
Bengal Tenancy Act. If there was ho such duty cast upon him his 
silence could not have influenced the conduct of the auction- 
purchaser in any way, and it cannot be said that the plaintiffs 
are eStopped by this conduct of their in asserting their title. 

It is next urged that the plaintiffs are precluded from asserting 
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Civit, their interest by reason of the fact that they had attached the 
“pace surplus sale proceeds of the execution sale under the Nawab’s 

Jabed Ali decree. But they did not draw out the money, and the mere 
v fact that they had attached the surplus sale proceeds in order 


#Surendra. to satisfy any decree obtained by them but did ‘not proceed fure 


B.B. Ghose, J. ther.cannot preclude them from claiming title to the property. It 
aa is then urged by the learned vakil for the respondents that fhe 
‘plaintiffs had abandoned the title acquired by their purchase in 
1909 because they had subsequently brought a suit for rent against 
Akimanissa Bibi in 1911 for the period subsequent to the date of 
sale, It appears that the sale of the plaintiffs was confirmed in r913. 
Under the new Code under section 65 there is no doubt that the 
title of the purchaser vests from the time of the sale. But appa- 
rently, the partles ware under the impression that till confirmation 
.the plaintiffs’ title had not been completed and that seems to have 
been the impression in the mind of the Subordinate Judge also. 
In any case however this question of abandoning the right of the 
plaintiffs was not raised in the Court of appeal below, and I do not 
think that it would be proper to allow the defendants to raise this 
question in second appeal for the first time. An endeavour was 
made by the learned vakil for the respondents to argue that the 
plaintiffs’ conduct amounted to fraud. But no question of fraud 
was raised either in the Court of first instance or in the Court of 
appeal, 

On these grounds I am of opinion that the judgment and decree 
of the Subordinate Judge dated the 17th February 1922 should be 
set aside and those of the Munsiff restored with costs in this Court 
and in the Court below. ` 

Against this decision, the defendants appealed under section 15 
of the Letters Patent. . 

Babu Jatindra Nath Sanyal for the Appellants. 

Mr. Gunada Charan Sen and Babu Prosanto Bhusan Gupta 
for the Reepondents. 

The judgments of the Court were as follows : 

March, 19. Greaves, J :—This is an appeal under clause 15 of the Letters 
Patent from a decision of Mr. Justice Bspin Behari Ghose dated 
the 31st. July 1924. The appeal is by the defendants ; Mr. Justice 
Ghose having reversed the decision of the lower appellate Court 
which was in favour of the defendants. The suit was brought for 
rent of a howla, and the facts are as follows. The respondents who 
are the, plaintiffs in the suit claimed one anna and odd share ina 
zemindary. In the zemindary there was a talug Abdul Kasim and 
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in the taluq there was a howla which was held by the tenant defen- 
dants. As I have already stated the suit wasa suit for rent of 
the plaintiffs’ share in the howla. The plaintiffs’ story was that in 
the year 1906 they commenced a suit for rent of their share of the 


taluq, that they obtained a decree in that suit and that in the exe- , 


cution proceedings they brought one anna odd share of the #talug. 
The sale was confirmed in the year 1913. Meantime on the 27th 
September 1909 one Golam Ali Choudhury had purchased a share in 
the zemindary. The purchase, however was not registered until 
agth August rgro and before that date, namely, on the rs5th April 
1910 the Nawab of Dacca who was a co-sharer in the zemindary 
commenced a suit for his share of the rent of the taluq. He made 
the other co-sharers parties and consequently, if all the co-sharers 
were on the record the decree which he had obtained on the 14th 
August 16910 was a rent decree which c:uld be executed as such. 
The Nawab of Dacca proceeded to execute his decree and in March 
1911 the property was sold in execution of the rent-decree, if it 
was a rent decree, in the presence of the present plaintiffs as the 
Courts have found. This sale was confirmed on the 24th May 
1911, Now the position is that if all the co-sharers were parties to 
the Nawab’s suit and had also notice of the execution proceedings 
the sale of the appealing defendants would be free from any incum- 
brance in favour of the plaintiffs by virtue of their purchase in 
1909. 

Five points have been raised before us in this appeal. It is 
stated that Mr. Justice Ghose was wrong in holding that Golam was 
a proprietor., Mr, Justice Ghose so held ; and the result is that 
if this finding is correct the sale in execution of the Nawab’s decree 
was nota sale free from encumbrance, We think that the decision 
of Mr, Justice Ghose on this point is correct and that Golam was 
a proprietor by virtue of his purchase and that the sale in execution 
was not a sale free from all encùmbraņces, This also disposes of 
the second point that if Golam was the proprietor then as he was 
not registered until 19th August roro he was nota necessary party. 
I agree with Mr. Justice Ghose’s conclusion that he was a necessary 
party as he was the owner from the date of-his purchase, 

Thirdly, it was urged that if Golam wasa necessary party he 
was sufficiently represented by his ijaradar who according to the 
findings of the subordinate Judge was the father of Surendra Nath 
Banerji and who according to the same finding was on the record in 
the Nawab’s suit both as a co-sharer in the zemindary and as an 
ejaradar. We agree with Mr. Justice Ghose that Golam was not 
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Cyu sufficiently represented by his ijaradar and that the matter is not 
1925. cured by this. ; ; 

Jabea Ali Fourthly, if was urged that in any case it was sufficient that the 
Š kih notice was served on some of the landlords and not on all and 
surendra, 


reliance was placed on the decision in the case Rajani Kanta v. 
Greaves, F- Sheikie Rakaman (1). This seems to us to bea decision which depends 
upon the facts of the case and cannot be taken as having laid 
down any principle of law. We do not think that the obligatidén 
of serving co-sharers is sufficiently carried out by serving notices 

on some ‘of them. 

“ Then comes the fifth point which is really the main question 
before us and which is a question of estoppel. What is urged 
before us on -behalf of the appellants is that assuming that Mr. 
Justice Ghose was right in finding that the decree obtained by the 
Nawab was not a rent-decree and that the sale in execution to the 
present appellants was not a sale free from all encumbrances under 
the circumstances of the present case by the doctrine of estoppel 
the plaintiffs are precluded from setting up this contention. Mr. 
Justice Ghose has negatived this contention and he has held that 
the mere fact that the plaintiffs were on the record in the Nawab's 
suit as co-sharers did not involve on them any obligation of stating 
the facts to the purchaser. I agree with him in this conclusion 
and I do not think that the mere fact that the plaintiffs as co-sharers 
were on the record in the Nawab’s suit involved any obligation on 
them of stating the encumbrance at the time of the sale, But that 
does not, in my opinion, dispose of the case. Ifthe defendants 
knew the facts and stood by and allowed the present appellants to 
purchase on the basis that the Nawab’s decree was a rent-decree and 
that the sale in execution was not, therefore, a sale free from en- 
cumbrance then we think that they would be debarred from setting 
up in these proceedings that it was not a rent-decree. Conse- 
quently, what really we have t6 ascertain is what was the state of 
the knowledge of Surendra Nath Banerji’s father at the time of the 
execution proceedings in the Nawab's suit. Mr. Justice Ghose has 
not considered that position. But according to the findings of the 
learned Subordinate Judge which findings whether cSrrect or not, 
are binding on us, The father of Surendra Nath Banerji, Hari- 
ftrosad Banerji, was on the record in the Nawab’s suit not merely as 
a co-sharer zemindar but also as an ijaradar of Golam. It follows 
from this finding that Hariprosad must have known that Golam 
was a co-sharer at the time of the execution proceedings and, 


(1) (1932) 27 C» W. N. 765. 
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therefore, a necessary party to the Nawab’s suit and assuming 
this position which we ars bound to.assume from the findings of 
the Subordinate Judge we think that he would be estopped by 
this fact from now asserting in these Proceedings that the sale in 
execution of the Nawab’s decree was not a sale free from epcum- 
brance. It has been urged before us that the ijara was not created 
until gth April 1914 and that consequently, at the time of the 
Proceedings in the Nawab’s suit Hariprosad could not have been 
on the record as an ijaradar and we were asked to rély on an 
affidavit which is before us and notice of which was given to 
the present appellants in the proceeding before Mr. Justice Ghose. 
But we cannot in second appeal go into the question of facts of 
this nature and we must accept the finding of fact of the lower® 
appellate Court and on this finding for the reasons which I have 
indicated Hariprosad knew at the time of the execution proceed- 
ings in the Nawab’s suit that what the appellants were purchasing 
was not free from encumbrance. By the doctrine of equitable 
estoppel his standing by and allowing the purchaser in believing 
that he was purchasing free from encumbrance precludes him from 
now asserting in this proceeding that the decree in the Nawab’s 
suit was not arent decree and that, therefore, the sale in execu- 
tion was nota sale free from encumbrance. 

This, therefore, disposes of the appeal which must succeed 
onthe 5th ground which was urged before us, namely, the ground 
of estoppel. 

There is one thing that we ought to mention, namely, that it 
was urged before us that there could be no estoppel against the 
statute. That proposition is perfectly true but has no application 
to the present case. 

The appeal, accordingly, succeeds. The decision of Mr. Justice 
Ghose is set aside and that of he lower appellate Court is 
restored. ié 

The appellants will be entitled to their costs in this Court and 
before Mr. Justice Ghose and in the lower Courts, 

Cuming, J,:—I agree. 

A. Te Me L. P. Appeal allowed : Suit dismissed, 
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Before Sir Ewart Greaves, Knight, Judge, and 
. Mr. Justice M. N. Mukerji. 


Civin. JASODA SUNDARI (ALIAS PRAVABATI) CHAUDHURANI 
1925. . 9. 4 
ew 

May, 26. 27- LAL MOHAN BASU AND OTHERS." 


° 
Presumption—Hindu Law—Dayabhaga School— Foint family—Father and son 
— Property acquired in the name of son. 


The presumption in Hindu law that in joint family governed by the Dayabhaga 
School, that while a ‘family remains joint, all properties including acquisitions 
made in the name of individual members are joint property, does not apply in the 

case where the family at the time of the acquisition consisted of father and his 
sons: Rama Nath v Kusum (1) followed. Sarada v. Mahananda (2) explained. 

“ Where the question is whether property standing in the name of the junior 
member of a Hindu joint family is his self-acquisition, the criterion is to consider 
from what source the money comes with which the purchase money is paid. 
Therefore in the absence of evidence that the junior member had any Separate 
funds or that the property in question was purchased with money belonging to 
him the presumption is clear and decisive that it was acquired by the head of the 
family in the name of the junior member and that it was not the self-acquired 
property of the junior member.” Parbati v. Raja Baikuntha (3). This pre- 
sumption applies to a family governed by the Dayabhaga School of Hindu law as 
also to such a family consisting of a father and his sons. l 


Appeals by the Plaintiff. 


Suits for rent. 


The material facts appear from the judgment. 

Babu Anilendra Nath Roy Chowdhury for the Appellant. 
Babu Pyari Mohan Chatterji for the Respondent. 

The judgments of the Court were as follows: 


May, 27. Mukerji, J: These tbree appeals arise out of three suits for 
— rent wherein the plaintiff°claims 8 annas share of rent due for three 
holdings making the tenants principal defendants and the other 
8 annas co-sharers pro-forma defendants. The suits were decreed 
by the Court of first instance and after several interlocutory pro- 
ceedings were dismissed by the learned Subordinate Judge on 

e appeal. : 


r. 
*Appeals from Appellate Decrees Nos. 936 to 938 of 1923, against the decrees 
of Babu Pasupati Basu, Subordinate Judge of Khulna, dated the 31st October 
1922, reversing those of Babu Bhabataran Mukerjee, Munsiff, rst Court, at 
Bagerhat, dated the 2oth July 1921. 3 
(1) (1906) 4 C. L. J. 56. ` (2) (1904) I. L. R. 31 Calc, 448. 
(3) (1913) 19 C. L. J. 139. . a 
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One Kali Kumar Bose had two sons Kailas and Ram. The 
original plaintiff was the widow of Ram. The co-sharer landlords, 
pro forma defendants, are the heirs of Kailas. The properties in suit 
were acquired during the life time of Kali Kumar in the name of 
Kailas. Kali Kumar died in the year 1893 and the properties are 
said to have been acquired between 1880 and 1886. Two of these 
properties were acquired in the name of third parties and they sub- 
sequently executed deeds of release in tespect of them in favour of 
Kailas. . 

e The question which arises in these appeals is as to whether the 
properties were those of Kali Kumar or of Kailas and that is the 
sole point of controversy in these appeals. 

` In deciding this point the learned Subordinate Judge held thas 
the onus of proving that the properties were those of Kali Kumar 
lay upon the plaintiff, and being of that opinion he thought that the 
plaintiff had failed to discharge that onus and in that view of the 
matter he dismissed the plaintiff’s suits. 

The question of onus is intimately connected with one or other 
of the presumptions of Hindu Law which are relevant to a case of 
this description, It has been argued before us on behalf of the 
appellant that in dealing with this question of onus the learned 
Subordinate Judge was in error. The properties having been 
acquired during the life time of Kali Kumar when Kali Kumar 
and his sons Kailas and Ram were members of a joint family 
governed by the Dayabhaga School of Hindu Law and there being 
nothing to show that Kailas had separate funds, it is urged, that 
it should have been held that Kali Kumar was the owner of 
the properties and it was for the defendants to prove that Kailas 
had any separate funds out of which the acquisitions were made. 


On behalf of the respondents it has been argued that this 
presumption does not arise in agase in which the members of 
the family are the father and his sons and” reliance has been placed 
on their behalf upon the decision of this Court in the case of 
Sarada Prosad Ray v. Mahananda Ray (t). The head note of 
that case runs, in these words “The presumption of law that 
while a Hindu family remains joint all property including acquisi- 
tions made in the name of individual members is joint property, 
does not apply to the case of a joint family governed by the Daya- 
bhag”. Ashas been pointed out in the case of Rama Nath 
Chatterjee v. Kusum Kamini Debi (2) the head note of the case of 


(1) (1904) I. L. R. 31 Calc. 448. (2) (1906) 4 C. L. J. 56. 
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Crivits Sarada y. Mahananda (1) to which I have referred is misleading. All 
1925. that that case decides is that under the Dayabhag a family consist- 
Jasoda ing of father and his sons cannot be regarded a joint Hindu family 
se 5 : in the technical sense and consequently the presumption referred 

a onan. 


a to’ in the head note quoted above does not apply tô such a family. 
Mukerji, F. On a reference to the observations contained in page 451 of the 

rae case of Sarada v. Mahananda (1) it is clear that in that case the 
family consisted of a father and his sons and the contention that 
was put forward in that case was that all the properties acquired 
by 2 member of a joint Hindu family are properties of the family. 
as a whole and the learned Judges observed that that presumption 
put in the way in which it was formulated before them by the 
learned vakil appearing for the respondent in that case could not 
be taken as correct in all circumstances and that it would not arise 
in a case in which the father and the sons form members of a joint 
family governed by the Dayabhag School of Law. Ordinarily in 
other cases of joint family governed by the Dayabhag School 
the presumption of Hindu Law that while a family remains joint 
all properties including acquisitions made in the name of individ- 
ual members is joint property does apply. See the case of 
Rama Nath Chatterjee v, Kusum Kamini Debi (2) and the other 
cases cited in the judgment of this Court in that case. 


In the present case the family as it stood at the time of the 
acquisitions consisted of Kali Kumar, his son Kailas and probably 
also hisson Ram. Therefore this presumption of Hindu Law can- 
not apply to the present case. But there is another presumption 
also which is relevant and which is founded upon the principle 
that where the question is whether property standing in the 
name of a junior member of a Hindu joint family is his self- 
acquisition the criterion is to consider from what source the 
money comes with which the purchase money is paid. There- 
fore in the absence of évidence that the junior member had 
any separate funds or that the property in question was 
purchased with money belonging to him the presumption is 
clear and decisive that it was acquired by the head of the 
family in the name of the junior member and that it was not the 
gelf-acquired property of the junior member. This presumption 
applies to a family governed by the Dayabhag School of Hindu 
Law as also to such a family consisting of a father and his sons, as 
would appear from the decision of the Judicial Committee in the 


1 


(1) (1904) I. Le R. 31 Calce 448. (2) (1906) 4 CL. J. 56. 
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case of Parbati Dasi v. Raja Baikuntha Nath De (x). The 
question therefore is whether in the present case it has been prov- 


ed thatthe property in question was purchased *with money” 


belonging to Kailas and also whether it has been proved that 
Kailas had any geparate funds of his own. So far as this question 
ig concerned there is no evidence to show that the property 
was purchased with separate funds of Kailas, but our attention 
has been drawn by the learned vakil for the respondent to a 
passage in the judgment of the learned Subordisate, Judge as 
containing a finding to the effect that at the time when the pro- 
perty was acquired Kailas had separate property of his own. Now 
the passage inthe judgment to which reference is made runs in 
these words “It may at once be accepted from the evidence even 
on the defendants’ side that Ram and Kailas were in possession 
of joint funds and that they were also in possession of separate 
funds.” Iam very doubtful whether this finding really relates to 
the point of time at which the acquisitions were made, that is to 
say the period from 1880 to 1886 when Kali Kumar was alive. 
The reasons for this doubt are these: The first part of this 
finding is to the effect that Ram and Kailas were in possession of 
joint funds, That evidently refers toa period after Kali Kumar's 
death, for so long as Kali Kumar was alive, it cannot possibly be 
said that Ram and Kailas were in possession of joint funds. I see 
no reason to hold that the other part of the finding that Ram and 
Kailas were in possession of separate funds relates to a different 
point of time from what is referred to in the first part of this find- 
ing. It will be seen on a reference to the judgment of the learned 
Munsiff that he found, and that finding has not been displaced by 
the learned Subordinate Judge, that on a certain calculation the 
properties were acquired when Kailas’s age was between 8 to 15 years 
and according to another calculation, when he was between 17 and 
23 years. This finding as Ihave’ said bas not been touched or 
reversed by the learned Subordinate Judge. I am unable to hold 
that the finding of the learned Subordinate Judge to which our 
attention has been drawn is really a finding to the effect that at 
the time when the acquisitions were made Kailas had any separate 
funds of his own. In the absence of such a finding itis clear that 
the onus would be upon the defendants and not on the plaintiff. e 
It-has been urged before us on behalf of the respondent that 
there -is evidence on the record upon which it may be found that 
Kailgs had separate funds of his own at the time of the acquisition, 
(3) (1923) 19 C: L. Jy 139. 
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We think therefore that the proper order to make is to set aside 
the judgment of the learned Subordinate Judge and to send back 
the case to hint so that he might come to a proper finding on the 
question as to whether Kailas had separate funds of his own at the 
time of the acquisitions, that is to say between 1880 and 1886. If 
he finds this question in the negative, then the onus will be on the 
defendants and the presumption to which I have referred will enure 
to the plaintiffs benefit and the plaintiff will succeed unless the 
defendants | have succeeded in rebutting the presumption. If he 
finds this question in the affirmative, the presumption will not arise,. 
and the onus will be on the plaintiff to prove that Kali Kumar Bose 
was the Owner of the properties which were acquired in the name of 
Kailas and the plaintiffs suit will fail unless he succeeds in dis- 
charging that onus. 

. In the result the decrees of the learned Subordinate Judge are 
set aside and the cases sent back to him to be dealt with in accor- 
dance with the observations I have made. Costs will abide the result, 

Greaves, J :—I agree. 


A. T, M, Appeals allowed: Cases sent back. 





Before Sir Hugh Walmsley, Knight, Judge, and Mr, Justice 
M. N. Mukerji. 


KANAI LAL GHOSE AND OTHERS 
v. 
BASANTA BEHARI SEN AND ANOTHER. * 


Charge, if extinguished—Durputni—Transfer by durputnidar—Putnidar 
accepting rent from transferee —Charge created for due payment of diir- 
putni rent—Rule against perpetutty—Present interest. 


Under the terms of the Kabuliyat executed by durputnidars, a charge on certain 
immovable properties was created for all times to ċome for the due payment of the 
durputni rent and the performance of other obligations arising under the Kabuli- 
yat. There was nothing in the Kabuliyat which indicated that the security 
wauld be extinguished on the lessee’s liability to pay the rent ceasing with the 


Appeal from Appellate Decree No. 61 of 1923, against the decree of Babu 
Kumudini Kanta Roy, Subordinate Judge, st Court, of Hooghly, dated the 
roth August, 1922, reversing that of Moulvi Sayidur . Rahaman, Munsif, rst 
Court, at Chinsurah, dated the 26th May, 19321. 


Vor. XLIL) Hidi COURT. 


transfer. The durputnidar transferred his tenure and the putnidar accepted 
rent from the transferee after the transfer : 


‘Held, that the durputnidar by merely "transfering the dufputni could not 
get rid of the charge created by him under the Kabuliyat and that the mere 
acceptance of rent by the putnidar from the transferee did not extinguish the 
same, though the relationship of landlord and his lessee the permanent, tenure- 
holder ceased on the latter transfering the whole of his tenure $ Maharajadhiraj 
Sin, Bejoy Chand v- Sarat (1) distinguished. 


That the security of this description which was to last for all times to come 
was not repugnant to the rule against perpetuities. . 


The rule against perpetuity affects only the creation of a future interest in 
property and the restricting of transfer of property by tying itup. It has no 
application to the case of a charge where a present interest is created and there 
is no transfer of an interest in property, but the property is merely made security. 
for the payment of money. 


Appeal by the Defendants. 

Suit for declaration. 

The material facts appear from the judgment. 
Babu Nagendra Nath Ghose for the Appellants. 


Babu Panchanan Ghose for the Respondents. 
G, A. Ve 
The judgments of the Court were as follows : 


Mukerji, J :—The facts necessary to be stated for the pur- 
poses ofthis appeal are these: In 1309, the plaintif and his 
co-sharer obtained a durputni settlement of 4 annas share of 3 
villages from the predecessors of defendant No. 1 and executed a 
Kabuliyat in their favour by hypothecating the said 4 as share of 
the 3 villages as well as 7 other mouzahs as security for the pay- 
ment of the durputni rent and for the performance of obligations 
and discharge of liabilities incidental to the durputni. In 1312 
they soid the said durputni to the defendant No. 2 ; and the 
defendant No. 1 recognized the transfer and accepted rent from 
the defendant No. 2. Inthe Kobala by which the durputni was 
sold there was a stipulation that the defendant No. 2 would furnish 
security to the defendant No. 1 or to the plaintiff and his co-sharer 
in order to replace the security given by the plaintiff” and his co- 
sharer. On the defendant No. 2 failing to furnish the said security 
the plaintiff, to whom the 7 mouzkhs in suit were subsequently 
allotted on partition between him and his co-sharer, instituted a 
suit against the defendant No. 2 making the defendant No, r 
proforma defendant for specific performance, and obtained 


(1) (1918) 29 C. Le Jo 476. ts 
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deposit of Security in cash; but the defendant No. r did not accept : 
the said security. The plaintiff then instituted the present suit” 


Praying for a déclaration that the said mouzas were no longer sub- 
ject to any charge. 

The Munsiff dismissed the suit, but the Subordinate Judge on 
appeal*reversed that decision and granted the plaintiffa decree 
declaring that the charge no longer subsisted. From that decree 
the present appeal has been preferred by the heirs of the defen- 
dant No. 7, 

The appellants’ contention, which was the defence to the action, 


is tbat the liability of the lessee to the lessor continued notwith- 


standing the transfer, as based on the privity of contract between 
the parties ; that the lessor had also a remedy against the transferee 
for rent, and, on the covenants running with the land, the transferee 
was under a liability based on privity of estate ; that although the 
lessor has his remedy as against the transferee who is to be treated 
as primarily liable, the original lessee remains in the position of a 
surety and he ŝcannot get rid of his liability merely by transfer. It 
is contended further that-even if the liability to pay the rent be 
held to cease in consequence of the transfer the security remains in 
force and the charge is not extinguished. 

The respondent urges that the lessee ceases to be liable for the 
rent as soon as the transfer is complete, and in any event if the 
lessor has accepted the transferee whether expressly or impliedly, 
e.g. by acceptance of rent ; that there having been acceptance of rent 
in the present case the original lessee’s liability for rent has 
altogether ceased ; and that to hold under such circumstances that 
the security still remains in force would be to offend: against the 
rule against perpetuities, 

Now, there is no dispute that the durputni is a permanent tenure 
governed: by the provisions of the Bengal Tenancy Act: Mahomed 
Abbas Mondul v. Brojo Syndari ` Debia (1) Under section 11 of 
the Bengal Tenancy Act it is capable of being transferred in the 
same manner and to the same extent as other immoveable property. 


‘ Section 12 provides a limit as to the mode in which the transfer is to 


be made. As soon as the document by which the transfer is made 

is registered,—and the registration is not to take place until a condi- 

tion precedent mentioned in section 12 is fulfilled—the transfer is 

complete. When the estate is transferred and the vendor ceases to 

have any estate, then if the vendor's liability is a liability consequent 

on privity of estate, that liability ceases : Xvisto Bulluo Ghose v, 
(1) (1891) 4. L. R. 18 Calc, 360. 


6 
Vor. XLII) ; HIGH COURT. 


Kristo Lal Singh (1); Giris Chandra Guha v. Kagendra Nath 
Chatterjee (2). The same principle has been held to apply in the 
case of transfer by the original lessee : Hemendra Nath Mukerji v. 
Kumar Nath Roy (3). It is clear therefore that after the transfer 
the plaintiff was no longer liable for the rent, and the defendant 
Ng. 1 was thenceforward to look tothe defendant No, 2 for the 
same, 

The next question is as to whether, when the liability for pay- 
‘ment of the rent ceased the security continued and the charge 
remained in force. The appellants’ contention is that it did, and 
that though as a consequence of the transfer the transferee became 
by operation of law the tenant of the tenure and the transferor* 
ceased to be a tenant, the transferor was not necessarily absolved 
from the liability which was created by the contract. In support of 
this contention reliance has been placed upon a passage in the 
judgment of this Court in the case of Rup Chand Ghose v. Narendra 
Krishna Ghose (4). The passage indicates that the fact that by 
transfer the transferor ceases to be a tenant does not imply that 
he is absolved from liability under the terms of the contract between 
him and the lessor, and that it is conceivable that a person may 
cease to be a tenant and yet continue liable to the landlord under 
his personal covenant. 

The respondent urges that if it is held that the security remains 
in force in spite of the transfer, it would mean that the lessor would 
be competent to impose a restriction on transfer of a permanent 
tenure which is transferable by law and that in that case the security 
might continue for ever and thus offend against the rule against 
perpetuities. 

As regards the first of these objections, in my opinion, it is not 
well-founded on principle. In the case of Dinobundku Roy v. 
W. C. Bonerjee (5) it was held by this “Court that a transfer of a 
tenure made in terms of the provisions of the Bengal Tenanċy Act 
is not binding on the landlord, if there is a contract between the 
landlord and the tenant that the transfer shall not be valid and 
‘binding until security to the satisfaction of the landlord has been 
furnished, and if such security has not been given; and that in such 
a case the original tenant is still liable for the rent. Permanent” 
leases no doubt are transferable under section rr of the Bengal 
Tenancy Act; but a provision in a lease of a permanent tenure for 


(1) (1889)'1. L. R. 16 Cale. 642. (2) (1911) 16 C. W. N. 64. 
(3) (1908) 12'C. W. N. 478. (4) (1914) 19 C. W. N. 112 (114). 
(5) (1892) I. L. R. 19 Cale. 774. 
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forfeiture or re-entry in case of assignment in violation of its terms 
would not be invalid. Zn Xésav Lal Nag Mosumdar v. Harasit 
Ghose (1) it was held by this Gourt that the provisions of séction 10 
of the Transfer of Property Act saving conditions rpstraining aliena- 
tion fn leases where the conditions are for the benefit of the lessor, 
are not inconsistent with the provisions of section 11 of the Bengal 
Tenancy Act, and that the two provisions of the two Acts are pot 
inconsistent or repugnant to each other but are capable of standing 
together. It follows therefore that the lessor is competent to insist 
on a stipulation that he would not be bound by the transfer unless 
the transferee keeps the security in farce. The whole question then 
resolves itself into one as to whether such an intention or its contrary 
may be gathered from the Kabuliyat. The learned Subordinate 
Judge has proceeded upon the decision in the case of Makaraja- 
dhisaj Sir Bejoy Chand Bahadur v. Sarat Chandra Adhya (2) 
which he treats as an authority for the proposition that the liability 
to pay the rent having ceased, the charge created for payment of 
rent is automatically extinguished. The decision in that case 
however rested upon the terms of the Kabuliyat on which the case 
was based and not upon any such general principle. The Kabuliyat 
in that case provided that so long as the lessees were not released 
from the liability to pay the rent, the lessees shall not be able to 
transfer in any manner the property mortgaged as security for the 
rent. It was held in the case that on the transfer being completed 
the lessees’ liability to pay the rent ceased-and therefore the security 
was at an end. 

The relevant passages in the Kabuliyat in the present case are 
the following :— 

E deus We shall without objection provide the rent instalment by 
instalment. If we fail therein you will be entitled to recover the 
arrears, according to the law which is in force or which will be in 
force, from the said durputni Mehal and from the properties hypo- 
thecated as specified in Schedule {Kha) or from our other moveable 
and immoveable properties which stand in our names or benami. 
To that neither we nor our heirs or representatives shall have any 
objection at any time whatsoever......if you suffer any damage ‘by 
our acts......then you will be entitled to recover the same from 
whatever fmmoveable or moveable properties we or our heirs or re- 
presentatives sbail have in our own name or benami and from the 


l properties bypotherated and specified in Schedule (kba) and to that 


neither we nor they shall be entitled to raise any objecti6n......if 
(1) (t910) 12 C. L. J. 126. (2) (1918) ap C. Le J. 476. 


Vou. XLII.) HIGH COURT 495 
L} 

< see ; Civit. 
this durputni mehal be sold for arrears of rent due by us or in ia 
execution or is transferred’ in any other way, our representatives 1925» 
shall be bound by all the terms of this kabuliat......Being in posses- Kanai 
sion as Durputni Talvkdar and maintaining intact the boundaries Hanes 
and regularly paying the rent, with our song, grandsons, heirs and — 

Mukerji, 9. 


representatives shall in great felicity enjoy and possess the durpu- eat ase 
tni interest with powers of gift and sale......In case we do anything 

injarious to you we and our heirs and representatives shall be 

bound to compensate you. therefor, and in order to secure the said 

damages ‘and for the performance of all the stipulations of this 

kabuliyat we give as security the properties in Schedule (kha) below 

owned and possessed by us......” 


These conditions created a charge on the 7 mouzahs for all. 
times to come for the due payment of the durputni rent and the 
performance of the other ‘obligations arising under the Kabuliyat, 
and there is nothing in the Kabuliyat which may go to indicate 
~ that the security would be extinguished on the lessees’ liability to 
pay the rent ceasing with the transfer. That this was the intention 
of the parties is also suggested by the term in the Kobala by which 
the plaintiff and his co-sharer transferred the- durputni to the 
defendant No, 2 by which the latter was required to furnish security 
to the plaintiff and his co-sharer or to the defendant No. r in order 
to replace the original security. This intention is also evidenced 
by the fact of the institution of the suit for specific performance the 
result of which however is not binding on the defendant No. r. 


As regards the contention that a ‘security of ‘this description 
which is to last for all times to come is repugnant to the rule against 
perpetuities, I am not prepared to regard the contention as well- 
founded. This rule affects only the creation of a future interest in 
property and the restricting of transfer of property by tying it up. 
The . rule has no application to thecase of a charge where a present ‘ 
interest is-created and there is no transfer Of an interest in property, 
but the property is merely ‘made security for the payment of money. 
The creation of this charge was a part of the consideration for the 
durputni lease, and I am unable to see how it could be extinguished 
merely because the léssee chose to transfer his interest’ under the 
lease. The position therefore is this: The liability to pay the rent, 
subsists so long as the relationship of landlord and tenant exists. 
This relationship as between a landlord and his lessee the perma. 
nent tenure-holder ceases on the latter transferring the whole of his 
tenur% The lease may create further ‘rights and liabilities as 
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$ 
between the parties thereto and where i$ does, they do ‘hot cease 
automatically on the termination of the relationship. 

For these reasons I am of opinion that plaintiff by merely tras- 
ferring the durputni to the defendant No, 2 could not get rid of the 
charge created by him under the Kabuliyat, and that the mere accep- 
tance of rent by the defendant No. 1 from the defendant No. 2 has 
not extinguished the same. The plaintiff, in my opinion, is not 
entitled to the declaration sought for by him. 

The decree of the learned Subordinate Judge should be set 
aside andethat of the learned Munsiff restored and the plaintiff’s 
suit dismissed with costs in all the Courts, j 


Walmsley J.:—I agree. 


A. T, M Appeal allowed ; Suit dismissed. 





APPELLATE CRIMINAL. 


Before Sir Babington Bennett Newbould, Knight, Judge, and 
Mr. Justice B. B. Ghose, 


IBRAHIM AND OTHERS 


0, 
KING-EMPEROR,* 
Dacoity—Misdirection Penal Code (Act XLV of 1860), See 391— 


Confession. 

The principal evidence against the tak was that of an approver. 
This evidence was corroborated by evidence as tothe accused being seen 
together at different times and places before and after the dacoity and also 
as to other circumstances. The learned Sessions Judge pointed out in his 
heads of charge there was no êvidence besides that of the approver to show 
that the appellants actually took part in the dacoity : 


Held, that so far as the evidence of the approver and the corroborative 
evidence given by witnesses were concerned, there was no misdirection. 


A, who did not actually take part in the dacoity, was with others, before 
the dacoity and went with one gf the dacoits to borrow a boat, but during 
the dacoity he was left inthe larger boat at a place some 5o0r6 miles 
from the place of the dacoity and told to wait for other dacoits ; 


l #Criminal Appeal No. 588 of 1924, against the order of G, C. Sankey Esq, 
Sessions Judge of Bakarganj, dated the roth September, 1924. ° 


Von. XLII.) HIGH COURT, 


Held, that A’s action did not come frithin the definition of dacoity as 
given in section 391 I.°P. C. as he was not present though he might have 
been aiding such commission or attempt. 

A was examined by the committing Magistrate as a cohfessing prisoner. 
He stated that after the dacoity he was offered Rs. 100 which he took : 

Held, that this statement was not a confession that he committed the 
dacoity and should not be taken. into consideration as against: the other 
accused. 

° Appeal’ by the Accused (7 in number) under section 410 Cri- 
minal Procedure Code. 


+ ‘Phe seven appellants were convicted of dacoity. The first 
three were sentenced to 7 years’ rigorous imprisonment each, the 
fourth to 3 years’ rigorous imprisonment, and the last three to 5 
years’ rigorous imprisonment each. ‘ 


The material facts appear from the judgment. 


Mr. Camell and Babu Radhikaranjan Guha for the Appel- 
lants. 


Mr. Khundkar (Deputy Legal Remembrancer) for the Crown. 
The judgment of the Court was as follows : 


The seven appellants have been convicted of committing dacoity, 
The first three bave been sentenced to 7 years’ rigorous imprison- 
ment each, the fourth to three years’ rigorous imprisonment, the 
last three to 5 years’ rigorous imprisonment each. 

The case for the prosecution is that a dacoity was committed on 
a river in the night following the 8th of March, It was committed 
on a boat in which a sum of about rrooo, Rupees was being 
taken from a place called Galachipa to Nalchiti and Jhalakati. 

The principal evidence against the appellants is that of an 
approver. This evidence has been corroborated by evidence as 
to the accused being seen together at different times and places 
before and after the dacoity and also as to other circumstances. 
But as the learned Sessions Judge has correctly pointed out in 
his heads of charge there is no evidence besides that of the 
approver to show that the appellants actually took part in the 
dacoity. So faras the evidence of the approver and the corro» 
borative evidence given by witnesses are concerned we hold that 
there has been no misdirection. But we must accept the con- 
tention urged on behalf of the majority of the appellants that 
there has been serious misdirection in the charge where he deals 
with the evidential value of the so called confession made by 

` the agcysed Kalu and also of certain extra-judicial confessions 
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made by the accused Sundar Ali as against the accused other 
than the makers of the confession. ... 

It will be convenient-to first? deal - with the appeal of the 4th 
appellant Kalu.. The case for the prosecution. is that this accused 
did not actually take part-in the ,dacoity. He ,was with the 
others +efore’.the dacoity and - went with.one of the dacoits. who is 
now absconding to borrow a boat, but during the dacoity he was - 
left in a larger boat. at a place.some,5 or 6 miles from the place 
of the dacoity and told to wait forthe other dacoits., In the case 
of this accused the jury gave a special verdict in these terms :s— 
When asked with regard to Kalu the reply of the jury was,— 
u Guilty. He is their servant and at first he did not know a 
dacoity would be committed. He was not present when the 
dacoity was committed. His case may be considered.” 

Though the jury apparently held that Kalu was to some extent 
aiding the commission: of the dacoity having -regard to the defini- 
tion of. dacoity in section 391 Indian Penal Code we must hold 
that .on this. finding -he should not: have been convicted. He 
was not one of those who were conjointly committing or attempt- 
ing to commit robbery, and though he may have been aiding 
such commission or attempt he was not present and therefore his 
action did not come within this definition. This Kalu was examin- 
ed by the Magistrate asa confessing prisonerand it is contended 
that this statement made by him was not a confession so that it 
can be taken into considération as’ against the other accused 
under the provisions of section 30. 

We think there is considerable force in this contention. Kalu 
in this statement describes the movements of, himself and other 
accused tried for the dacoity. The -only really incriminating 
statement that he makes is that after the dacoity he was offered . 
roo Rupees which he took. This statement is certainly not a con- 
fession that he committed the 4acoity, and we think that it 
should not have been put to the jury as a matter to be taken 
into consideration as against the other accused. But it is not neces- — 
sary to consider to what extent an incriminating statement is to 
be regarded as confession within the meaning of section 30 of the 
Evidence Act for whether we hold that this statement was not a 
cenfession or whether we hold that it was a retracted confession, 
it’ has no evidential value as against Kalu’s co-accused. The 
learned Sessions Judge treated it asa’ retracted confession, and 
although i in one part of his“ charge he correctly told the jury that 
thé retracted confession of acc-accused is practically of no falue 
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against anybody but himself, he prevented this direction being 
properly appreciated by the jury by,referring to this, confession of 
Kalu and also to the extra judicial confession of the appellant Sundar 
Ali as being evidenca to be taken into consideration in consider- 
ing the case of each of the other accused, When the jury 
were referred to the mentioning of individual accused ‘in the 
cgnfession of Kalu and the extra-judicial confession of Sunder 
Ali they were not likely to properly appreciate the direction that they 
were toregatd these statements as of no: value as against the 
“other accused. We must hold that this was likely to prejudice 
the jury and lead them to give some weight to these state- 
ment when they should have disregarded them altogether, 
and we hold that this caused a miscarriage of justice and 
necessitates a retrial of all those accused in respect of whom there 
has been such misdirection. This applies to all the appellants 
except Kalu and Sundar Ali. oe 


Sunder Ali was not named in Kalu’s statement or confession. 
So as regards him there has been no misdirection on this point. 
It is urged that there has been misdirection on other points. It 
is said that the evidence of witnessess who corroborate the 
approver as to association before and after the dacoity i is no 
real corroboration, because the approver was examined by the 
police after the police had obtained this information as to these 
movements from these witnesses. It certainly cannot be said 
that as a point of law the evidence of witnesses who support the 
statement of the approver is not corroborative evidence because 
this evidence was known to the police before the approver 
was examined by them. lt may be argued and probably was 
argued at the trial that the approver’s evidence should not be 
believed because he might have been tutored by the police to 
make a statement which fitted ine with the evidence of witnesses 
who had been previously examined. .But at the most it was. a 
matter of non-direction ob the part of the Judge not to draw 
the attention of the jury to this point. Wedo not consider it a 
serious matter of non-direction since the attention of the jury 
was fully drawn to the necessity of considering how far the evidence 


of the approver can be believed. j e 


Another point in which misdirection is alleged is that the 
attention of the jury was not drawn to the statement in the first 
infogmation that the informant Benode Behary Pal’s Gomosta in 


charge of the money suspected his own boatmen. We think that 
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having regard to the reasons there givén for the suspicion 
nothing can be based on it to support the case for the defence. 

It rather renders the story as tothe fact of the dacoity more 
probable. 7 

It is urged that the evidence as to the extra-judicial con- 
fession made by Sunder Ali was not properly put to the jury. The 
learned Sessions Judge when referring to this confession spoke of 
of it as the alleged confession of Sunder Ali and in placing the 
evidence before them he pointed out to the jury thatit was for" 
them to decide whether this confession had been made. We can- 
not say there was misdirection because attention was not drawn 
to the statement of the witness Najam ali Talukdar that he did not 
inform the police or the Panchayet of the confession. The objec- 
tion to the statement of Darbarulla that he understood that Kabi- 
ruddih Gomostha, Sunder Ali and Jahan Mirdha had committed 
dacoity would be open to serious objection as regards Kabiruddin 
and Jahan Mirdha since it is not clear from the deposition that this 
understanding in respect of them was based on the statement 
made by Sunder Ali. Butin the case of these two appellants we 
bave alreadv held that there must be a retrial. His state- 
ment as to Sunder Ali’s confession is somewhat vague, but 
the attention of the jury appears to have been sufficiently drawn 
to this point. So far as Sunder Ali is concerned we can see no 
ground for holding that there was mis-direction or any other 
ground for setting aside the verdict of the jury. 

We accordingly allow the appeal of the appellant Kalu. We 
set aside his conviction and sentence and direct that he be released. 

The appeal of the appellant Sunder Ali is dismissed. We 
allow the appeals of the appellants Ibrahim, Jahan Mirdha, Shara- 
juddi, Kadamali and Khabiruddin Gomostha. We set aside 
their convictions and sentences and direct that they be retried 
according to law. 


A. T, M. Appeals allowed : Retrial ordered Appeal of Sunder 
Ali dismissed, 
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Before Sir Babington Bennett Newbould, Knight Judge, and 
Mr. Justice B. B. Ghose. 


LEDU MOLLA and OTHERS 
. V. 


KING-EMPEROR * 


Gang—Penal Code (Act XLV of 1860), Sec. 4o00—Evidence as to previous com- 
mission of offence or previous conviction, if admissible—Approver-Corrobora- 


tion-Statement of a confessing accused. A 


e In a trial for an offence punishable under section 400 Indian Penal Code, the 
evidence of previous commission of an offence or that the accused were bound 
down under section 110 of the Code of Criminal Procedure is admissible for the 
purpose of proving that offence: Bhona v, Emperor (1) and other cases. 


It is not necessary that an approver should be corroborated as regards every 
simple statement that he makes. 


The statement of a confessing accused may in some cases be verified by en- 
quiry on the spot. 


Appeals by the accused (18 in number) under section 410 
Criminal Procedure Code. 

Ledu Molla was convicted on his pleading guilty under section 
400 Indian Penal Code and was sentenced to transportation for 
life. Anjariali and 4 others were sentenced to ro years’ transporta- 
tion. Hasan and another were sentenced to 5 years’ rigorous 
imprisonment each. 

The material facts appear from the judgment. 

Babus Sures Chandra Talukder and Mohendra Kumar Ghose for 
the Appellants. 

Mr. Khundkar (Deputy Legal Remembrancer, and Babu Lalit 
Mohan Sanyal for the Crown. 

The judgment of the Court was as follows: 


The 18 appellants before us in these two appeals have been con- 
victed of an offence punishable wander section 400 Indian Penal 
Code, namely, of belonging to a gang of dacoits. One of the appel- 
lants Ledu Molla was convicted on his plea of guilty. The other 17 
have been convicted on a unanimous verdict of guilty by the jury. 
In this case 151 witnesses were examined for the prosecution, 35 
witnesses were examined for the defence and one witness was 
examined by the Court. There were alsé 69 documents exhibitede 
on behalf of the prosecution. As there is no appeal on the facts it 
is unnecessary for us to discuss this evidence. The learned Sessions 

® Criminal Appeals Nos. 478 and 485 of 1924, against the order of G. C. 
Sankey Esq., Sessions Judge of Bakerganj, dated the 25th June,’ 1924. 

u) (1981) L L. R. 38 Calc. 408. 
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Judge has dealt with it carefully and at sufficient length in his 
charge to the jury. 

On behalf of the appellants the points taken are that there has 
been misdirection and also wrongful admission of evidence on 
certain points. The first point raised is that in a trial for an offence 
punishable under section 400 Indian Penal Code the evidence 
of commission of an offence or that the accused were bound 
down under section 110 Criminal Procedure Code is “not 
admissible. Some support to this contention is to be found 
in the case of Kasem Ali v, Emperor(t) following an earlier 
decision of this Court in Mankura Pasi v. Queen Empress (2), 
‘But these cases were decided on the point that evidence of 
previous conviction could not be used for the purpose of proving 
character. In the latter of these cases a doubt was expressed 
whether they might not be used for proving association, and further 
the“ attention of the learned Judges who decided the last of these 
two cases was not drawn to other cases of this Court in which it 
was distinctly held that such evidence was admissible. The cases 
in which a contrary view was taken are Bhona v. Emperor(3) and 
Kader Sundar v. Emperor (4) and in both these cases it was held 
that such convictions can be proved for the purpose of proving 
habit as well as association. In the case Bhonav. Emperor (3) 
several unreported cases are cited in support of the view that was 
taken, and in the present case our attention has been drawn to a 
more recent unreported case Emperor v. Arajulla Pramanik and 
others decided-by Walmsley and Pearson J. J. on the r7th Novem- 
ber 1921. We are in entire agreement with the authorities which 
hold that such evidence is admissible for this purpose and overrule 
this objection. 


The next point taken is that the jury were not properly charged 
as regards certain circumstances under which the approver who 
gave evidence in this case first confessed. It is not alleged that 
the facts proved as to these circumstances have not been correctly 
Stated to the jury. What is urged is that the learned Judge should 
have told the jury that these circumstances made ¿tbe approver’s 
evidence unworthy of credit, It would appear however that the 
learned Judge himself was of opinion that the approver was a wit- 
“ness of truth and he could not therefore have told the jury that in 


(1) (1919) I. L. R. 47 Cale. 154; 31 C. L. J. 192. 
(2) (1899) I. L. R. 37 Calc. 139. 4 
(3) (p901) 1. L R. 38 Cale. 408. (4) (1911) 16 C. W. N. 69. 
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his opision the approver should be disbelieved on account of these 
circumstances. In this connection it is said that the jury were 
misdirected as to the failure of the prosecution to call as witness 
the C. I. D. Inspector Akhoy Kumar Gupta who had interviews 
with the approve? on two occasions. We agree with the learned 
Sessions Judge that it is very doubtful as to the point on “which 
this witness could give evidence of any value and that the state- 
ment made by the approver to this witness could not have been 
proved by the prosecution. The learned Judge told the, jury that 
they might draw an inferenca adverse to the prosecution if they 
held that this Inspector was an important witness and had been deli- 
barately withheld, and that under the circumstances was quite suffi- 
cient. . 

As regards the general direction as to the evidence of the ap- 
prover the’ learned Sessions Judge gave the ordinary direction in 
a manner to which no objection can be taken. It is said that he 
was wrong in telling them that if the approver was corroborated 
on some points they might believe him on other points in respect 
of which he was not corroborated. The jury were told however 
that the condition of believing him on those uncorroborated points 
was if they thought it reasonable. It is not necessary that the 
approver should be corroborated as regards every simple statement 
that he makes, and as we read the charge in this respect we hold 
that the jury were rightly directed. 


Objection has been taken to the evidence as to the verification 
of his confession by the approver. It is said firstly that the learned 
Sessions Judge attached too much weight to this, evidence and was 
too dogmatic in telling the jury his own opinion as to its value. 
The passage to which objection has been taken is in the following 
terms: “I «ould suggest to you that it would not be possible for 
Asmatali to be tutored to this extent by the Inspector in the course 
of two interviews in the Jail; but it appears to me that the results 
of the verification of the confession of Asmatali prove without 
doubt that Asmatali Sheikh did himself take part in the dacoities 
which he describes.” That passage by itself might be objection- 
able. But reading the charge asa whole we find over and over 
again that the Judge impressed on the jury that they were to form 
their own opinion on questions of facts, and in this particular passage 
he told the jury that the matter was one for them to decide. 


it is further urged that the procedure adopted in verifying the 
conféssion had been condemned in this Court. Our attention has 
been, drawn fo certain decisions, but those «decisions do not lay 
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down as a general rule that in no case can the sfatement of a con- 
fessing accused be verified by enquiry on the spot. They are rather 
condemnatory of the procedure which was in fact followed in those 
individual cases, They ‘cannot be held to support the contention 
that the identification proceedings in the present ĉase were of no 
value às corroboration of the accomplice evidence. 

Some other points were urged, but on our expressing the 
opinion that they are untenable they were not pressed by the 
learned vakil for the appellants. p 

The sentences passed on several of the accused are severe, but- 
the learned Sessions Judge has given good reasons for the severity 
of these sentences. 

The appeals are dismissed. 


A. T, M, Appeals dismissed, 


Before Mr. Justice Cuming, and Mr. Justice Mukerji. 
KHIJIRUDDIN AND OTHERS 


v. 
EMPEROR.* 


Abduction—Summing up, object of —Criminal Froceduve Code (Act V of 1898), 
Sec. 297—Cross-examination of one’s witness, effect of—Evidence Act (I of 
1872), Secs. 6, 8, 45, 47, 73, 154, 157—Harliest statement of witness, 
filling up gap,—Statement before Sub-Inspector—Earliest version of occurs 
vence—Res gestae— Diary -Charge—Law, how explained—Penal Code 
(Act XLV of 1560), Sec. 120B, charge under—Handwriting —Non-direction 
—Jury to consider individyal cases. f 


The object of a summing up under section 297 of the Code of Criminal Pros 
cedure is to enable the Judge to place before the jury the facts and circumstances 
of the case both for and against the prosecution so as to help them in arriving 
at a right decision upon the points which arise for their consideration. 


The result of cross-examining one’s own witness under section 154 of the 
Evidence Act is to discredit that witness altogether and not merely to get rid of 
e . 
a part of his testimony : Faulkner v. Brine (1). 


In the course of his evidence in the present trial, the witness made a state- 


*Criminal Appeal No. 259 of 1925, against the order of the Sessions Judge of 
Rungpur. fa 
_ (1) (1858) 1 F, & F. 254. 
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ment to the effect that at a time when A asserted that he had lawfully married 
B, the latter remained silent. This the witness said in his examination-in-chief. 
The accused declined to cross-examine him. Thereupon certafh questions were 
put to this witness by the foremen of the jury. Thereafter the prosecution again 
examined this witness in chief and in the course of this further examination 
questions were put to the witness by the prosecution in order to bring out the 
fact that in his depositions as given in the previous trial as also before the com- 
mitting Magistrate in the commitment enquiry which preceded that trial he had 
made statements which would goto show that B was trembling. The Sessions 
Judge allowed these questions, which were questions in the nature of cross- 
„Examination, . to be put to the witness. After these questions had been answered 
the prosecution was permitted to put in the depositions of this witness and 
they were marked as exhibits in the case : 
Held, that the accused were prejudiced. 


e 

The net result of allowing these questions to be put by the prosecution was 

to deprive the accused of the benefit which might accrue to them from any 

statement which the witness might have made in favour of the accused and 

which the defence could have availed of ifthe witness had been allowed to be 
cross-examined by the prosecution. 


The party desiring to cross-examine its own witness has to take the permis- 
sion ot the Court, implying thereby that-there is a discretion in the Court 
whether it would permit the witness to be cross-examined or not. That discre- 
tion has always to be exercised with caution by the Court before which the 
matter comes up for consideration. 


Held, that the result of the procedure adopted was to deprive the accused of 


the benefit of any statement which the witness might have made in their 
favour. 


That if the object of the prosecution was to show that the witness had merely 
omitted to mention the fact in the present trial but had spoken about it cone 
sistently before and should therefore be relied upon, the} wanted to get rid of a 
part of the testimony of the witness and were relying upon the earlier statements 
as a piece of substantive evidence in the case which they could not be permitted 
to do. The earlier statements could not be let in under section 157 of the 
Evidence Act as there was nothing in the deposition of the witness in the 
present trial which might be corroborated by these earlier statements. 


That there was no justification for the whole of the depositions being brought 
as evidence in the present record. 


If any suggestion was made in the course of cross-examination to the effect 
that a witness hed made a particular statement in the previous trial which as a 
matter of fact the witness did not make in that trial, the Proper course for the 
Judge is to disallow the question. The whole* of the deposition cannot be used 
for any purpose in-connection with a matter like this and only particular passages 
which are relevant may be used by the jury. - 


The Judge’ should either at the time when a statement made by a witness 
recorded by the Sub-Divisional Magistrate in the: course of the enquiry held by 


him, is admitted, or when charging the jury, tell them definitely the purpose for 
which the statement -was admitted, d 
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The earliest version of the occurrence as given by the informant or prosecue 
tor, who is the principal witness to the occurrence and on whose testimony prac- 
tically the whole dase depends, has always to be placed before the jury in order to 
judge of the truth or falsity of the prosecution case. 

What a witness says at the time of occurrence in respect of the occurrence 
itself is,res gestae under section 6 of the Evidence Act. But his statement as 
to an event which took place a year ago will not be part of res gestae. 

The fact that the prosecution challenged the authenticity of the personal 

diary of the Sub-Inspector as containing an interpolation and that they pointed 
out other circumstances which might indicate that it should not be relied upon 
does not justify the judge in withholding it entirely from the jury. A verdict | 
obtained from the jury without placing before them the piece of evidence in 
favour of the defence, whatever may have been its real worth, cannot be sus» 
tained. 
* Itis not in every case the Judge is bound to state in his charge how he ex- 
plained the law to jury. But the charge must be recorded in such a way as would 
enable the High Court sitting as a Court of appeal to judge whether the facts and 
circumstances of the case had been properly placed before jury and also whether 
the law has been correctly explained. 


Where there is a charge under section 120 B .of the Indian Penal Code and 
there is a question as to the Jona fides or otherwise on the part of the accused as 
also various other questions of fact, it is absolutely necessary to record the 
charge in such a way as will enable the High Court to ascertain whether the law 
has been properly explained to the jury or not in relation to the facts of the case 
and also whether the facts in so far as they bear upon the elements necessary to 
constitute the offences were properly explained to the jury or not. 


Certsin letters were produced on behalf of the accused and it was allowed on 
behalf of the?defence that these letters were written by B. The letters were not 
proved as having been written or signed by B: 


Held, that the accused in order to use these letters as evidenee in their favour 
had to prove that the letters had been written by B. For this purpose they could 
rely upon expert evidence under section 45 of the Evidence Act or the opinionof a 
competent witness under section 47 of the Act or direct comparison of the letters 
with proved or admitted documents under section 73 of the Act. This comparison 
had to be made by the Court or byg witness called for the purpose. If the 
defence had succeeded in proving by other evidence that the letters had actually 
been written by B there was no point in making the comparison. It is only where 
such evidence is not available and where although the handwriting in the letters 
had not been proved by independent evidence to have been the handwriting of B 
that it is necessary to have recourse to the provisions of section g3 of the Evi- 
dence Act to see whether by comparison it can be determined whether the letters 
‘were written by B or not. The éssue before the’ Court in a case like this is 
whether B had written the letters. The result of their comparison is the determi- 
nation of an issue arising in the case and is quite distinct from the determina- 
tion of the question of admissibility or otherwise of evidence, which latter is 
within the province of the Judge alone. 


. 
Held, that the Judge in not placing before the jury and in not asking them 
to compare with the writing in she letters the handwriting taken in Court gmitted 
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to give the accused persons an opportunity of getting an opinion of the jury on 
the question as to whether the letters were really written by B or not. 


Although there were three accused persons and the case®as against all the 
three did not stand on the same footing, the Judge did not ask the jury to 
consider the case qs against each of the accused individually : 


Held, that this was a very serious omission and was likely to have prejudiced 
the accused persons having regard to their defences which were not similar but 


different. 
Appeal by the Accused. 


The material facts appear from the judgment. 


Mr. S. K. Sen (Counsel), Mr. Wahed Hossain, Babus Pramatha 
Lali Dutt, Jnan Chandra Roy and Benoyendra Prosad Bagchi 
for the Appellants. ë 


Mr. A. K. Basu (Counsel) for the Crown. 
Babu Lalit Mo kan Sanyal for the Complainant. 


G A V. 

The judgments of the Court were as follows : 

Mukerji, J.: The three appellants that is to say No, r Khiji- 
ruddin Sonar, No. 2 Nawabali Sheikh and No. 3. Qamruzzaman 
(alias Quamarulzaman) were tried by the. Sessions Judge of Rungpur 
with the aid of a jury. The jury were divided in the proportion 
of four to one, The majority convicted the appellants in respect 
of the charges on which they were tried viz Nos. r and 2 under 
sections 364, 344 and 120B and No. 3 under sections 364. 342 and 
120B.. The learned Judge accepting the verdict convicted the 
appellants of the said offences and sentenced the appellant No. 1 
to rigorous imprisonment for 10 years undere section 366 Indian 
Penal Code and to the rigorous imprisonment for three years 
under section 344 Indian Penal Code, the sentences to run conse- 
cutively ; the appellant No. 2to rigorous imprisonment for three 
years under section 366 Indiam Penal Code and to rigorous 
imprisonment for one year under section 344 Indian Penal Code 
the sentences to run concurrently ; and the appellant No. 3 to rigo- 
rous imprisonment for 5 years under section 366 Indian Penal Code 
and to rigorqys imprisonment for one year under section 342 Indian 
Penal Code the sentences to run concurrently. No separate sen- 
tence was passed for the offence under section 120B Indian Penal 
Code. . ; 

It is not necessary to set out in detail the case for the prose- 
cution upon which the trial was held, for it is to be found narrated 
in sufficient detail in the learned Judge’s charge to the jury. Short- 
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ly stated, the prosecution case was that a girl Suhasini was abducted 
by the first two appellants some time in Febraary 1923 from Gai- 
bandha where she used to reside With her parents, that thereafter she 
managed to escape from the custody of the appellant No, 1 some- 
time in March 1923 when she was again abducted by* the appellant 
No. 1 from a railway station called Trimohini. After the second 
abduction, the case for the prosecution is, the girl remained with 
the appellant No. 1 for about a year, roughly speaking from March 
1923 till Magch 1924. The prosecution case further is that after 
she had succeeded in escaping from the custody of the appellant 
No. rin March r924 she was again abducted at Gaibandha by the 
three appellants acting in conspiracy with each other. She was 
thereafter detained, according to the case for the- prosecution, in 
the house of the appellant No. 3 for about a day wherefrom. she 
was removed to the house of the appellant No, 1 where she was 
detained for a périod over ten days. According to the prosecution 
case she was recovered from the house of appellant No. 1 on exe- 
cution of a warrant issued by the Sub-Divisional Officer of Gaiban- 
dha who had in the meantime received an anonymous letter infor- 
ming him about the abduction. She is said to have been recovered 
as aforesaid on the 6th of April, 1924. 


The defences of the three appellants are not exactly the same. 
But it is unnecessary to set out the defences here, because the 
learned Judge in his charge to the jury has given a substantially 
correct synopsis of the different defences of the three appell- 
ants. E 

Various points have been argued before us on behalf of the 
appellants by Mr. Sen who has appeared on behalf of the appellat 
No. 3 and by Mr, Wahed Hossain who has appeared on behalf of 
the first two appellants. Mr. Basu has appeared on behalf of the 
Crown. It will not be possible within the short space of this judg- 
ment to deal with all the points that have been urged in this appeal. 
These points vary in the degree of their strength, some being points 
of very great importance and substance, others apparently appear 
to be well founded but have been successfully met by Mr. Basu 
and others again rest upon very slender basis or upon materials 
which when examined do not afford any real support. It would 
only be possible to refer to soma of the salient features of the case 
and a few only of the grounds which to us appear to be of impor- 
tance. 

Before. dealing with the points I desire to make a few dhadi: 
vations as to the general character of the learned Judge’s charge to 
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the jury. Section 297 Criminal Procedure Code enjoins that when 
the case for the defence and the prosecutor’s reply, ifany, are con- 
cluded the Court shall proceed to charge the jury, “summing up the 
evidence for the prosecution and defence and laying down the law 
by which thee jury are to be guided. The object of a summing up 
under that section is to enable the Judge to place before’ the jury 
the facts and circumstances of the case both for and against the 
Brosecution so as to help them in arriving...... at a right decision 
upon the points which arise for their consideration. If that be the 
object with which section 297 of the Criminal Procedure Code was 
enacted I must say that in this particular case that object has not 
been fulfilled but rather frustrated by the way in which the learned 
Judge charged the jury. The heads of charge recorded by the learned 
Judge read more like a judgment or a speech ofa prosecuting 
counsel than a summing up of the case as required under the law. 
Even asa judgment it lacks in sobriety and there is in it want 
of judicial equanimity which is the very essence of a judgment 
in a trial. As a speech of a prosecuting counsel it is open to 
the comment that it uses language which in some instances may be 
said to overstep the legitimate bounds of advocacy. 

1 refer to a few instances only. In dealing with the witnesses who 
are said to have deposed in connection with the occurrence that 
took place at the Trimohini Railway Station the learned Judge told 
the jury that those witnesses had acted selfishly and were morally 
and legally and on their own showing guilty of abetting a villanous 
crime and that in his experience he had never come across 
a more contemptible pair of cowards or one more selfishly 
deaf to the common claims of humanity.” This is not my 
language but the language of the learned Judge. The learned 
Judge characterised Banamali and Biseswar while narrating 
what they did at the Gaibandha Railway Station as a 
precious pair of poltroons, the evidepce of the Sub-Assistant 
Surgeon of Gaibandha as shilly-shallying evidence, and as the 
evidence of a witness who showed a more than usual tendency 
to hedge and play for safety in giving his opinion. When 
putting the evidence of the Sub-Assistant Surgeon in contrast 
with that of the Sub-Divisional Magistrate he exhorted them 
with an amount of vigour which is apparent on- the face of the 
charge: he told them that it would not be difficult “for them to 
decide which of the two opinions was the more entitled to respect. 
This is not all. The learned Judge presented too forcibly before 
the jury those aspects of the defence case which would appeal 
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Crminat, to them as most revolting, The defence which the appellants 
1925. had seriously put forward before the Court was unquestionably 
Khijirad ddin worthy of consideration whatever might have been its worth. 


The learned Judge told the jury that if they were to give effect 
Emperor. to the defence put forward by Khijiruddin they ‘would have to 
Mukerji, Fe hold that the girl had done an act which was doubly bigamous 
ore and adulterous and which was in defiance of law, custom, 
religion and morality. A part of the defence of the appellant 
No. 1 was characterized as having been rather mistily adumbrated. 
When referring to the fact that there was no evidence in support 
* of the defence which the appellant No. r had taken to the effect 
thatthe had been married to the girl the learned Judge: instead 
Qf telling the jury that itis no part of the duty of the accused 
person to adduce any evidence in his defence if he does not wish 
to do so and that the jury were not entitled to draw any infer- 
ence “from this omission on the part of the accused, went on 
asking them to take into their serious consideration the fact that 
the defence had not suggested any answer to some of the pro- 
secution arguments and that they had not given any evidence, He 
called the policemen who are said to have been with the appel- 
lant No. 3 his henchmen and throughout the charge referred to 
the acts alleged to have been done by the appellants as partak- 
" ing of the character of criminal acts. He asked the jury to 
consider whether the version given by the defence was one that 
- a person of ordinary prudence and sanity could reasonably 
accept as true. It is unnecessary to refer to other passages 
of the learned Judge's charge to the jury ; but, as I have already 
said, ifthe object of summing up is to assist the jury in arriving 
at their decision this charge instead of helping them in forming 
their own decision impressed the Judge’s conclusions indelibly on 
their minds and gave them no option but to arrive ata decision 
which the Judge himself bad arrived at namely, that the accused 
were guilty and that there was no substance in the defence put 
forward by them. The learned Judge found the facts for the jury 
and made a laboured attempt in order to persuade them to accept 
his conclusions as correct. 

Turning now to the points which haye been specifically taken 
6n behalf of the ‘appellants there are some which deserve special 
mention. 

The first objection taken to the trial held is to the effect that 
evidence had been admitted which was not admissible in law. 
This objection ‘relates to three different matters, The first item 

é 2 
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to which this objéction relates is with regard to exhibits 13 
and 13A. Exhibit 13 is the evidence of prosecution witness 
No. 11 Jogesh Chandra De as given before the® Assistant Ses- 
sions Judge ina previous trial of appellants Nos. r and 2 the 
subject matter of which trial was the two earlier occurrences of 
abduction, namely, the one’ which took place at Gaibandha and 
the other which took place at the Trimohini Railway Station. 
Exhibit 13A is the deposition of the same witness before the Committe 
ing Magistrate in the course of the commitment enquiry prelimi- 
nary to the said trial. The circumstances under which these two 
depositions came to be admitted in the present trial are these: In 
the course of his evidence in the present trial, the witness made a 
statement to the effect that at a time when Khijiruddin asserted 
that he had lawfully married Suhasini, the latter remained silent. 
This the witness said in his examination-in-chief. The accused 
declined to cross-examine him. Thereupon certain questions were 
put to this witness by the foreman of the jury. Thereafter the 
prosecution again examined this witness in chief and in the course 
of this further examination questions were put to the witness by 
the prosecution in order to bring out the fact that in his deposi- 
tions as given before the Assistant Sessions Judge in the pre- 
vious trial as also before the Committing Magistrate in the commit- 
ment enquiry which preceded that trial he had made statements 


“which would go to show that the girl was trembling, obviously 


meaning that even if she had a desire to protest it was not possi- 
ble for her to do so in the circumstances in which she was at the 
time. The learned Judge allowed these questions, which were 
questions in the nature of cross-examination, . tå be put to the wit- 
ness, After these questions had been answered the prosecution 
was permitted to put in the depositions of this witness to which I 
have referred and they were marked as exhibits «3 and 13A in the 
case. The learned counsel appearing jon behalf of the Crown 
urges that the reception of this evidence, even if it be held that 
it was inadmissible, did not prejudice the accused persons. With 
this argument I am unable to agree, The accused undoubtedly 
must have b&en prejudiced and for two reasons. Whena witness 
who has been called by the prosecution is permitted to be cross- 
examined on behalf: of the prosecution under the provisions of 
section 154 of the Evidence Act, the result of that tourse being 
permitted is to discredit that witness altogether and not merely to 
get r rid of a part of his testimoney. {Lord Campbell C. J. in Faulk- 
nev v, Brine (1 )]. This has been held ina good number of cases 
(1) (1858) 1 F. and Fe 254, .. 
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in this country as well, amongst which reference may be made to 
two, ‘namely, the case of Luchiram Motilal x. Radha Charan 
Poddar (1) and the case of Emperor v. Satyendra Kumar Dutt 
Chowdhury (2). The net result of allowing these questions to be 
put by the prosecution was to deprive the accused of the benefit 
which thight accrue to them from any statement which the witness 
might have made in favour of the accused and -which the ‘defence 
could have availed of if the witness had not been allowed to bê 
cross-examined by the prosecution. For this reason the law has 
enacted that the party desiring to cross-examine its own witness has 
to take the permission-of the Court, implying thereby that there is 
a discretion in the Court whether it would permit the witness to be 
cross-examined or not. That discretion has always to be exercised 
with caution by the Court before which the matter comes up for 
consideration. In this instance it does not appear that any permis- 
sion Was sought for or was given. The result of the procedure 
adopted was to deprive the accused of the benefit of any statement 
which the witness may have made in their favour. That is one of 
the reasons why this procedure should not have been allowed. If 
however this was not the intention of tha prosecution but their only 
object was to show that the witness had merely omitted to mention 
the fact in the present trial but had spoken about it consistently 
before and should therefore be relied upon, then it amounts to this 
that they wanted to get rid of a part of the testimony of the witness 
and were relying upon the earlier statements as a piece of substan- | 
tive evidence in the case which however they cannot be permitted 
to do. The earlier statements cannot be let in under section ‘157 
of the Evidence Act ds there is nothing in the deposition of the 
witness, in the present trial which may be corroborated by these 
earlier statements. Moreover there is hardly any justification for 
the whole of the depositions being brought as evidence in the 
present record, and the jury, were hot directed as to how they were 
to deal with this evidence. It is true, as the learned counsel for 
the Crown has urged that there is enough other evidence which if 
believed would indicate that there was no marriage between the 
appellant No, r and the girl. But that isa matter as tô the weight 
of evidence which does not concern us, nor did it concern the 
learned Judge. It was a matter entirely for the jury. 

The next’ ilem to which this objection relates is Exhibit 14 
which is the deposition of Suhasini given by herin the trial before 
the Assistant Sessions Judge. The learned counsel appearing, on 
behalf of the Crown urges that in view of the cross-examination of 

(1) (1921) 34 C. L. Je 107% 6 (2) (1982)-37 Ce- Le Jo €734 . 
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Suhasini it was necessary for the prosecution to put this evidence CRIMINAL, 
in. While I can see that it was necessary for the prosecution to 1925. 

. . 9, . e,¢ ee: 
put in particular passages from out of this deposition” in order to Khijirud ddia. 


rebut the suggestions which were being made on behalf of the de- 

fence that certain statements which were made in the present trial 

had not been made by the witness in the previous trial, I dò not Mukérji, J. 

see why it would be necessary to put the whole of the deposition. E 

of “the witness as given in the previous trial for the purpose of cor- 

roborating the witness in the evidence which she has givgn in the 

present trial. If it be that any suggestion was made in the course of 

the cross-examination to the effect that the witness had madea e 

particular statement in the previous trial which asa matter of fact 

-the witness did not make in that trial and that suggestion was not, 

correct, the proper course for the learned Judge was to have dis- 

allowed the question. The whole of the deposition is sometimes 

admitted for the sake of convenience. But the whole of the depo- 

sition cannot be used for any purpose in connection with a matter 

like this and only particular passages which are relevant may be 

used by the jury. It does not however appear whether the whole 

of the deposition as contained in Exhibit 14 was read out to the 

jury or not and I am therefore not in a position to say how far the 

reception of this deposition as evidence has prejudiced the accused 

persons. — .‘ 
The third objection under this head relates to the statement 

recorded by the Sub-Divisional Magistrate in the course of the 

enquiry which he held on receipt of the anonymous letter. The 

point urged on behalf of the defence in this gonnection is that 

exhibits 5 and 6 the statements made by Krishna Das Banik and 

Jogesh Chandra De recorded by the Sub-Divisional Magistrate 

were inadmissible in evidenne in the present trial. The learned 

counsel for the Crown has urged that these statements were re- 

corded by an authority competent to investigate into the facts and 

they could: be admitted under the provisions of section 157 of the 

Indian Evidence Act. I do not see any particular objection to 

these statements, althogh I must say that the learned Judge should 

have either at the time when these statements were admitted or 

when charging the jury told them definitely the purpose for which | 

these statements were admitted in the case. 


Emperor. 


`` The second ground urged on behalf of the appellants is to the 
effect that the statement of Suhasini made by ber on the 7th of 
April ¥9 24, before the Sub-Divisional Magistrate and ‘which has 
been marked i in the present frial as exhiby 4 in the case was ‘fot 
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CRIMINAL. brought to the notice of the jury by the learned “Judge in the course 
1925. of this summing up. This, in my opinion, isa serious omission. 
Khijirud din In that statenfent is to be found the earliest version of the occur- 

? rence as given by Suhasini, and it was obligatory on the part of the 


Emperofs learned Judge to draw the attention of the jury to that statement 


Mukerji, F. so thit they might judge whether the case as against the appellant 
ae No. 3 particularly and probably the case against the other appel- 
lants as well had not been’ developed gradually and whether fatts 
and circugustances were subsequently alleged against them which 
had not been stated by the witness in her first statement before the 
e Sub-Divisional Magistrate. The learned counsel for the Crown 
has urged that even before the girl made her statement before the 
.Sub-Divisional Magistrate there were other materials existing from 
before in which it was mentioned that all the accused persons were 
concerned in the offence, e.g. the anonymous letter exhibit r which 
the Magistrate had received on the 30th March rg24. He has 
also drawn our attention to the other pieces of evidence, for instance 
the evidence of the Sub-Divisional Officer, and the evidence of 
Bisseswar prosecution witness No. 7 and of the girl herself which, if 
believed, would go to show that the present Story of the girl was 
the story given to the authorities before there was any chance of 
the girl being tutored. That may be so, but then it was a matter 
entirely for the jury to consider and the accused had a right that 
this piece of evidence exhibit 4 which was in their favour was pro- 
perly: placed before the jury in order that they might have given it 
a proper consideration. The earliest version of the occurrence as 
given by an informant or prosecutrix who is the principal witness 
to the occurrence, ‘and on whose testimony practically the whole 
case depends, has always to be placed before the jury in order to 
judge of the truth or falsity of the prosecution case. 


The third objection relates to a still more serious matter. . 
The father of the girl Bonomali was examined asa witness in the 
case. His son-in-law P. W, 7 Bisweswar in the course of his exa- 
mination-in-chief was allowed to state that he and his father-in-law 
Bonomaili was in the station platform when the voice of the accused 
Nos. 1 and 2 or rather of some persons was heard. Bonomali 
got up hurriedly and aid “Bisweswar, destruction has come 
about. Those ruffians who @ year ago took away Suhasini have 
again come. Let us be off, caste and honour are at stake.” Al-’ 
though Bonomali was not examined as a witness, through the 
mouth of P. W, 7 this statement was brought on the record., The 
learnod counsel for [the Crown says that this evidence is relevant 
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under the provisions of sections 6 and 8 of the Evidence Act—under 
section 6 of the Evidence Act as part of the ves gestae and under 
section 8 of the Evidence Act as explaining the conduct of 
Bisweswar in his leaving the place and running away with Bonomali. 
I am of opinion fhat the statement is wholly inadmissible and that 
neither section 6 nor section 8 of the Evidence Act would justify 
the reception of this evidence. What Bonomali told at the time 
of the occurrence in respect of the occurrence itself is zes gestae 
under section 6 of the Evidence Act. But his statement which 
was with regard to an event which took place a year ago and which 
was meant to convey that the accused persons who were there had 
taken away Suhasini by force a year ago would not be part of 
ves gastae but related to an altogether different transaction separated 
_ by a sufficiently long interval of time and by no stretch of 
imagination would the area of events which may be taken as 
covering the ves gestae of the present occurrence extend to what 
happened in the earlier occurrence. Section 6 of the Evidence 
Act therefore would not help the prosecution. As regards 
section 8 of the Evidence Act I am. exceedingly doubtful 
whether the conduct of Bisweswar was arelevent fact in the pre- 
sent trial, but assuming that it was, any statement made by Bono- 
mali which would affect the conduct of Bisweswar when Bonomali 
was not examined would be purely hearsay evidence and would not 
come under section 8 of the Evidence Act. I am clearly of opinion 
tbat the reception of this evidence prejudiced the accused very 
seriously, for although Bonomali was not a witness, we have on 
the record a statement of Bonomali which contradicts and gives a 
direct denial to the main defence of the appellants which is to the 
effect that the girl had been made over by Bonomali to the appel- 
lant No.1 and had been married to him. Even if there was 
nothing else in the case and if this was the only objection taken on 
behalf of the appellants I should have ebeen prepared to upset 
their convictions. 

The fourth objection relates also to a matter of similar impor- 
tance. Itisto the effect that the personal diary of the Sub- 
Inspeetor the appellant No. 3 which was proved by the procsecu- 
tion and marked as exhibit ro in the cage was not put before the 
jury atall by the learned Judge. This diary, it is said by the” 
prosecution, contains an interpolation and therefore is a piece of 
evidence which if put before the jury, might have gone against 
the defence. Assuming for a moment that there is an interpola- 
tion in that diary and that an inference adverse to the appellant 
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No. 3 may be drawn from that interpolation, still according to the 

case for the defence the diary contains statement recorded by the 

Sub-Inspector of his own movement and conduct in connection 

with this case recorded at a time when there was not the slightest 

indication that any case would be started against him with regard . 
to the occurrence, The Sub-Inspector might well say that this diary 
contains a true account of what he had done on that occasion. 

It was absolutely necessary for the learned Judge, if he wanted 
to put before the jury the facts and circumstances in favour of the 

defence, as he should have done, to place the personal diary of 
the Sub-Inspector exhibit ro before the jury. The fact that the 
prosecution challenged the authenticity of that diary as contain- 
ing an interpolation and that they pointed out other circumstances 

which might indicate that it should not be relied upon did not 
justify the learned Judge in withholding it entirely from the 

jury. A verdict obtained from the jury without placing before them 

this important piece of evidence in favour of the defence, what- 

ever may have been its real worth, cannot, in my opinion, possibly 

be-sustained. 

The next objection relates to the way in which the learned 
Judge has recorded in his charge to the jury as to how he had 
explained the law. The learned Judge states in his heads of 
charge that he explained certain sections of the Indian Penal 
Code. But there is nothing to indicate what he stated to the 
jury or how he explained the different elements constituting the 
offences. It is urged on behalf of the prosecution that in the heads 
of charge it is not necessary for the learned Judge to record in 
full what he actually told the jury and that furthermore the 
sections of the Indian Penal Code under which the accused 
persons were tried were not so complicated as to necessitate a 
record of what the learned Judge might have said tothe jury in 
explaining the law. It is* true that it is not in every case that the 
Judge is bound to state -in his charge how he explained the law 
to the jury. But in a series of decisions of this Court it has 
been laid down that the charge must be recorded in such a way 
as would enable this Court sitting asa Court of appeal to judge 
whether the facts and circumstances of the case had been properly 
* placed before the jury and also whether the” law has been correc- 
tly explained. I shall refer to a few of such cases. One of 
them is the case of Panchu Das v. Emperor (1) where it has 
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been laid down that it is not only desirable but necessary that the |: Crinan. 
charge should be recorded in aneintelligible form,and with suffi- z925- 

cient fulness to satisfy the appellate Court that all points of law Khijiruddin 
arising in the case were clearly and correctly explained tothe jury. Embo 


Reference may also be made to the case of Abbas Peada v. Queene 


Empress (1) and the case of Hemanta Kumar Pathak v.. 


Egıperor (2). In the present case where there was a charge under 
section 120 B of the Indian Penal Code and there was a question 
as to the bona fides or otherwise on the part of the appeflant No. 3 
‘as also various other questions of fact it was absolutely neces- 
sary to record the charge in such a way as would have enabled this 
Court to ascertain whether the law has been properly explained to 
the jury or not in relation to the facts of this particular case and 
also whether the facts in so far as they bear upon the elements 
necessary to constitute the offences were properly explained tp the 
jury or not. 

The next objection relates to the procedure that was adopted 
by the learned Judge under the provisions of section 73 of the 
Evidence Act. It appears that certain letters were produced on 
behalf of the defence and it was alleged on behalf of the defence 
that these letters were written by the girl Subasini. The letters 
were not proved as having been written or signed by Suhasini. 
The defence thereupon asked the learned Judge to proceed under 
the provisions of section 73 of the Evidence Act and to have the 
handwriting of the girl taken in Court so that the writing in the 
letters might be compared with the handwriting of the girl taken 
in Court and also with her admitted or provedewritings and signa- 
tures, This procedure ‘was adopted by the learned Judge. But 
from the two orders which the learned Judge recorded, one on the 4th 
of March r925 and the other on the 5th March iga5 it appears 
that all that was placed before the jury were the signatures of the 


girl as contained in those letters and some admitted signatures of . 


hers, It does not at all appear whether the jury were asked to 
compare the handwriting of the girl as alleged to have 
been contained ‘in the letters with whatshe had written 
in Court under the Court’s direction, The learned counsel 
appearing on behalf of the Crown *urged that so long ase 
the letters were not proved it would not have.» been pro- 
per for the learned Judge to have put these letters before the 
jury and the question whether the letters were admissible or not 
was a question for the Judge and not for the jury to decide and 
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os ae necessary for hith to place those ‘letters before the jury in order 
ye to get their opinion whether the letters were written by the girl 


Emperor. 
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or not. With all deference to the arguments of the learned 
Mukerji, J counsel wh this respect. I am not prepared to agree with this con- 

= tention of his. The defence in order to use these letters as evidence 
in their favour had to prove that the letters had been written 
by the girl. | For this purpose they could rely upon expert evi- 
dence under section 45 of the Evidence Act or the opinion of a 
e competent witness under section 47 of the Act or direct compari- 
‘son ofthe letters with proved or admitted documents under 
section 73 ofthe Act. This comparison has to be made by the 
Court or by a witness called for the purpose. If the defence 
had succeeded in proving by other evidence that the letters had 
actually been written by the girl there was no point in making 
the comparison. It is only where such evidence is not available and 
where although the handwriting in the letters had not been 
proved by independent evidence to have been the handwriting of 
the girl that it is necessary to have recourse to the provisions of 
section 73 of the Evidence Act to see whether by comparison it 
can be determined whether the letters were written by the girl 
or not. The issue before the Court in a case like this is 
whether the girl had written the letters. Taylor in his Book on 
Evidence says—‘ It further appears, that any person whose hand- 
writing is in dispute, and who is present in Court, may be requir- 
ed by the Judgeto write in his presence, and that such writing 
may be compared wfth the document in question. Moreover in 
all cases of comparison of handwriting the witnesses, the jury 
. and the Court may respectively exercise their judgment on the 
resemblance of the writings produced, with respect to the gene- 
ral: character of the handwriting; the form of the letters, the 
orthography of the words and the style of the composition and 
also on-the fact of one or more of the documents being written 
in a feigned hand.” The result of this comparison is the deter- 
mination of an issue arising in the case and is quite distinct 
from the determination of the question of admissibility or other- 
wise of evidence, which latter js within the province of the Judge 
alone. Therefore the learned Judge in not placing before the 
jury and in not asking them to compare with the writing in the 
letters the handwriting taken in Court omitted to give the accused 
persons an- opportunity of getting an opinion of the jury 6n the 
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question as to whether the letters were really written by the girl 
or not. ` l 

A further objection appears on the face of the charge and 
that is to the effect that although there were . three accused per- 
sons and thease as against all the three did not stand on the 
same footing the learned Judge no where asked the jury to consider 
the case as against each of the accused individually. This in my 
opinion is also a very serious omission and is likely to have 
prejudiced the accused persons, having regard to their defences 
which were not similar but different. z if 

These are some of the more important objections which haye 
been taken to the learned Judge’s charge to the jury inthis case, 
and in the face of these objections I am not prepared to hold 
either that the accused had a fair trial or that there was a proper 
summing up. In my opinion therefore the verdict of the jury 
should be set aside andthe convictions of and the sentences 
passed upon the appellants on the basis of that verdict should also 
be quashed. 

The question then arises as to whether there should be a retrial 
of this case or hot, The learned counsel appearing on behalf of 
the appellant No. 3 has strenuously urged that in view of certain 
facts which he has placed before us and also of certain circums- 
tances which may lend support to his argument to the effect that 
the appellant No. 3 acted bona fide it is not necessary for us to 
send the case back for retrial at least so far as the appellant No. 3 
is concerned. We have carefully considered the matter. We 
do not express any opinion on the merits of the case but in view of 
the evidence on the record we are not prepated to say that this is 
a case in which we can substitute our own opinion for the ver- 
dict of the jury and we accordingly order that the case against 
all the three accused should be tried again. 

A further question then afises and that is as to where the case 
should be tried. It is quite clear that in view of the 
nature of the case, the allegations made on behalf of the respec- 
tive parties, the length of time that has elapsed since the case was 
instituted? the fact that the-case has been widely talked about-and 
has been discussed in the columns of newspapers and that there 
has been some agitation over the case in certain quarters, an atmos- 
pherer of prejudice has been created locally and possibly in some 
of the neighbouring districts. It is therefore highly diserable that 
the case should be tried elsewhere than at Rangpur in order that 
the accused should have a fair and impartial trial. The accused 
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persons desire that the case be tried at Dinajpore and we think 
that it would be right to accede to their prayer in this respect. 
We accordingly direct that the retrial ordered above do take place 
in the Court of Sessions at Dinajpur. 

The accused will remain on bail pending their retrjal, 


Cuming, J. I agree. 


A. T. M. Appeal allowed ; Retrial ordered. 


t 





. APPELLATE CIVIL 


Before Mo. Justice Sukrawardy, and Mr. Justice Duval. 


GOPAL CHANDRA BANERJEE ° 
v. | 


BHUTNATH SASMAL and ANOTHER,“ 


Ejectment— Permanent lease with condition of re-entry—Lease for residential 
purpose— Right to take fruit—Transyer of Property Act (IV of 1882), appli- 
cability of—Conduct of parties. 


At the time of the lease there were on the land in suit only a cértain number 
of fruit trees and by the lease the defendants were to enjoy the land by erecting 
houses on it and planting, if they so liked, other fruit trees. The provision was 
that the lease should continue to tbe defendants’ heirs, but there was a further 
provision that if at any time the lessor should require the land he should give 
notice to the lessees who would therefore give up the land on receipt of the value 
of the fruit trees &c: 


Held, that as the land was let out for residential purposes with the right to 
take fruits fromi the trees on the land and tg plant other fruit trees and take their 
fruits and not for purposes of cultivation, the lease was governed by Transfer of 
Property Act: Hedayat v. Kamalanand (1) and other cases. 


The mere fact that there was a right to plant trees or pluck the fruits of trees 
would not by itself convert a pofta granted for a residential purpose into a horti» 
cultural lease carrying the same rigits as an agricultural lease, and sê bringing it 
under the Bengal Tenancy Act. 

e 

-Appeal from Appellate Decree No. 1056 of 1923, against the decree of Babu 
Nalini Kanta Bose, Subordinate Judge, 1st Court, of 24-Parganas, dated the 2oth 
December, 1923, affirming that of Babu Mahendra Nath Mukhuti, Munsiff, and 
Court, at Alipur, dated the 23rd May, 1941. | ° 

(3) (1912) 17 C Le Je Ante 
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That the land was given to be enjoyed from generation to generation, so long 
as the landlord did not require it for his own purpose. — 
~ That the rights between the parties should be determined on a onstruction of 
the lease and the conduct of the parties could not be taken into account after the 
~ lease had been entered into. 


` Appeal by the Plaintiff. l a 5 


Suit in ejectment and for arrears of rent and damages in respect 
of apiece of land. 


The material facts appear from the judgment, ° 


* Mr. Sarat Chandra Roy Chowdhury and Babu Charu Chandra 
` Bhattacharjee for the Appellant. 


Babu Bavanasibashi Mukherjee for the Appearing Respondent, 
The judgments of the Court were as follows : 


. Duval, J: In this case the plaintiff brought a suit in ejectment 
and for arrears of rent and damages in respect of a piece of land, 
said to measure one bigha 17 cottas, which was leased to the defend 
ants by a pottah dated the 27th November 1889. The plaintiff’s case 
was that he served on the defendants a notice to quit and determined 
the lease. The first Court found that the defendants’ tenancy was a 
tenancy under the Bengal Tenancy Act, that notice was not duly 
served under that Act and that the defendants could not be ejected 
except under the provisions of section 25 Bengal Tenancy Act. 
The learned Subordinate Judge on appeal confirmed this order and 
against his order the present appeal is brought. 

Now the main point in this appeal is whether on the construction 

:of the potta this tenure isone which comes under the Bengal 
: Tenancy Act at all or is a tenancy which comes under the provisions 
-of the. Transfer of Property Act. It appears that on the land in 
suit at the time of the lease there were only a certain number of fruit- 
;trees and by the lease the defendants were to enjoy the land by erect- 
ing houses on it and planting, if they so liked, other fruit-trees. The 
provision was that the lease should continue to the defendants’ heirs ; 
but there is a further provision that if at any time the lessor should 
‘require the land he would -give notice to .the lessees who would 
therefore give up the land on receipt of the value of the fruit-trees 
-&c, lt is argued on behalf of the appejlant that by the nature of 


.the premises and terms of the lease the parties are governed by the j 


` Transfer of Property Act and not by the Bengal- Tenancy Act and 
| the lease can therefore be terminated on the terms let out in the 
potta, For the tespondent it is argued that the lease is one 
governed by the Bengal Tenancy Act and: fant the defendants have 
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acquired a right of occupancy and cannot be ejected. It is clear 
that the land is not let out for purposes of cultivation, It was let 
out for residential purposes with the right to take fruit from the 
trees on the land and to plant other fruit trees and take their fruits. 
The potta is described as a basatbati potta i.é.,a potta for resi- 
dential purposes. Now the mere fact that there is a right to plant 
trees or pluck the fruits of trees would not by itself convert a „potta 
granted for a residential purposes into a horticultural lease carrying 
the same rights as an agricultural lease and so bring it under the 
Bengal Tenancy Act. In this connection I would refer to the case 
of Hedayet Ali v, Kamalanand Singh (1) where it was observed 
that ifa lease is for the purpose of gathering fruits from the trees on 
the land, the lease is not for horticultural purposes, Again in the 
unreported case of Raj Kumar Nali v. Mohesk Chandra Guha (2) 
where it was found that after the creation of a lease the defendants 
possessed the land by enjoyiog fruits of the trees and that none of 
the land was under any sort of cultivation and it was held that 
it could not be said that such land was really let out as subject to 
the provisions of the Bengal Tenancy Act.I would also refer to the 
case of Srimati Sasi Bala Debi v. Srimati Amala Debi (3) where 
it was observed that the whole area of a residential holding cannot, 

ordinarily, be covered with buildings and the fact that the surplus 
land is planted with fruit bearing trees does not alter the character 

of holding ; and the case was ‘governed by the Transfer of Property 

Act. On the other hand it is argued on behalf of the defendants that 
the growing of fruit-trees is a horticultural purpose and so the 
Bengal Tenancy Act applies. Following the rulings set out above 
we cannot agree to the respondent’s proposition of law on the facts 
of this case. Lastly it is urged that the lease anyhow is a perma- 
nent one owing to the covenant in it that the land will be enjoyed 
down to sons and grandsong in successsion and that the covenant 
as to the right of re-enfry on compensation is a purely personal 

covenant between the original lessor and the original lessee ; and it 

is argued that as the original lessor is dead and the present plaintiff 
is only an asignee from him that covenant being a personal one is 
no longer enforceable. We see no force in “this contention. It 
appears to us that the puspose of the lease was clearly one for resi- 
dential purposes. Incidentally there was the right to plant trees 
and take fruits but there was nothing agricultural about the land at 


(1) (1912) 17 C. L. J. 411. (2) (1915) Unreported. S. A. 237! of 1915 
` decided on the roth July. 


(3) (1920) 230W. Ne 378. 
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6 Ld 
all. As to the terms,it is clear to us that it was given to be enjoyed Civit. 
from generation to generation, so long as the landlord did not sae 
require it for his own purposes. He had then, according to the Gopal 
terms of the document, the right to‘re-enter on giving certain com- v. 
Bhutnathe 


pensation. In this view we must hold that the Bengal Tenancy ae 
Act does not apply but that the Transfer of Property Act applies. Duval, J. 
It was also urged that by their conduct the patties have treated the — 
lease as a permanent one, Ina matter of this character, rights as 
between the parties must be determined on a construction of the 
lease and we have nothing to do with the conduct of the parties 
after the lease has once been entered into, In view of these findings 
it has next to be determined whether the lease has been duly deter- ° 
mined by notice. The notice appears to be one served by registered 
post and is nota notice under the Bengal Tenancy Act. Thee 
lower Courts have not considered whether such notice is sufficient 
under the Transfer of Property Act or is one given in accordance 
with the terms of the lease. It is necessary therefore to remand the 
case to the lower appellate Court to: come to a finding as to whether 
in.the present suit notice has been duly served or not in accordance 
with the terms of the lease, 
The result is that this appeal is allowed with costs of this Court 
the decree of the lower appellate Court set aside and the case re- 
manded to that Court to be dealt with in the manner indicated 
above. Other costs will abide the result, 


Suhrawardy, J :—I agree. 
A.T. M. Appeal allowed. 
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- Before’ Sir Babington Bennett Newbould, Knight, Judge, and 
Mr, Justice B. B. Ghose. 
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KERAMAT MANDAL AND ANOTHER 
2. 


* ` KING-EMPEROR.* Se 


Admissibility—Charge—Misdirection—Criminal Procedure Code (Act V of 
1898), Sec. 162—Statement to police officer—Statement of accused—Con- 


> duct—Statement of incriminating nature—Allegations of persons not 


examined—Self-exculpatory statement—Confession—Hvidence of general 
character—Ewidence Act (1 of 1872), Sec. 155 (4)+ 


A‘and B were charged under sections 366 and 376 I. P.C. They both 
committed an offence under section 376. Subsequently the woman was taken by 
B alone to different places where he alone committed rape upon ber : 


Held, that although both of the accused persons might have been jointly 
charged with both the offences, if it was intended to prosecute B with regard to 
the offences that he was accused of having committed elsewhere there should 
be separate charges with regard to those offences, 


That it was not necessary for the prosecution to establish that the woman was 
by force compelled to leave not only house but compelled to go to various 
places in order to sustain the charge under section 366 1. P. C. on which the 
accused-were tried. 


Under section 164 of the Code of Criminal Procedure, no statement or any 
record thereof whetheg in a police diary or otherwise or any part of such 
statement made by any person toa police officer in the course of an investiga- 
tion under chapter XIV of the Code is admissible as evidence except as «provided 
in the second paragraph of that section. ; 


The statements of the accused as conduct are not admissible. 
The statements of the accuse of incriminating nature are inadmissible. 


Allegations to the police officer during, search of persons not examined in 
Court, thet the accused was absent from home on the night of the occurrence as 
to kidnapping, are inadmissible. h 

e 

A self-exculpatory statement is not a'confession. 

On a question of rape evidencaas regards the general immoral character of 
the woman ig relevant evidence as enacted in section 155 (4) of the Evidence 


Act. ° 


®Criminal Appeal No. 568 of 1934, against the order of the Sessions Jufige of 
Rajshahi. $ 


Vor. KLll,) HIGH court. 


Appeal. by the Accused. 


The appellants were sentenced to transportatione for life under 
section 376 Indian Penal Code. 


The material facts appear frotu the judgment. 
Babu Debendra Narain Bhattacharjee for the Appellants. 
Mr. Khondkar (Deputy Legal Remembrancer) for the Crown. 


e 
‘The following judgment was delivered : . 

The appellants in thiscase Keramat Mandal and Belat Ali 
Mandal were tried by the Sessions Judge of Rajshahi with the 
assistance of a jury on two charges under sections 366 and 376 
Indian Penal Code. The jury returned a unanimous verdict of 
guilty against the first appellant on both charges and a verdict 
by a majority of four to one of guilty on both charges against 
Belat Ali. The learned Sessions Judge accepted the verdiét and 
sentenced both the appellants to transportation for life under 
section 376 Indian Penal Code, no separate sentence being award- 
ed under section 366 Indian Penal Code. 

On. behalf of the appellants several grounds have been taken 
the first of which being with reference to mis-joinder of 
charges. With regard to the first charge under section 366 
Indian Penal Code no objection is taken and it appears 
to us to be quite in order. The difficulty is caused with 
regard to the second charge which runs thus ; “Secondly that you 
on or about the 25th day of May 1924 at Dasmari P. $. Paba and 
other places committed rape on Benodizi.” The story of the pro- 
secution was that rape was committed on Bénodini ona field at 
Dasmari by both the accused persons. Subsequently this woman 
was taken either by force or by fraud by Belat Ali alone to diffe- 
. Tent places where he alone committed rape upon her. In this 
circumstance a joint charge against both the accused of having com- 
mitted rape upon Benodini at Dasmari and in other places, is 
improper. We are of opinion that such a charge is also embarrass- 
ing. It is urged on ‘behalf of the Crown that although this is 
not a proper charge this has not in fact occasioned a failure of 
justice,, because if the evidence on behalf of the prosecution as to 
the first act of rape inthe field at Dasmari was believed by thf 
jury, both of the accused persons might be convicted of the offence. 
It is possible that this is so, but having regard tothe other quese 
tions,on which we consider this trial has been vitiated we think that 
in the subsequent trial this error in the charge should be set right. 
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Although both of the accused persons might have been jointly 
charged with bath the offence which were committed at Dasmari, 
if it is intended to prosecute Belat Ali with regard to the offences 
that he was accused of having committed elsewhere there should be 
separate charges with regard to those offences, While dealing 
with this matter we may also point out that in his charge to the 
jury. with reference to the offence under section 366 Indian Penal 
Code the learned Judge has stated this : You shall have to see (a) 
if the womah Benodini was by force compelled to leave her house 
and to go to the various places. In our opinion it is not necessary for i 


the prosecution to establish that she was by force compelled to 


leave not only her house but compelled to go to various places in 
Order to sustain the first charge on which the accused were 
tried. , 

The principal question on which we hold that the trial 
bas been vitiated, is of erroneous admission of evidence. 
The first is that evidence has been admitted as to what 
Benodini has stated to the investigating police officer and 
her pointing out the places where she was taken. The state- 
ment of another witness, that is, the mother-in-law of Benodini 
before the police has also been put in evidence. We should point 
out that under section 162 Criminal Procedure Code no statement 
or any record thereof whether in a police diary or otherwise or ‘any 
part of such statement made by any person to a police officer in 
the course of an investigation under Chapter XIV of the Code of 
Criminal Procedure is admissible as evidence except as provided 
in the second paragraph of that section. It was urged on behalf of 
the Crown that the statements that were put in evidence 
were not corroborative of the facts sworn to the witness- 
es in the box, but were practically harmless and could not affect 
the decision as regards the main story of the offences, It is 
difficult for us to say how if worked on the minds of the jury, and 
the law forbids such evidence being introduced in the manner it has 
been done. In this particular case the statements that were made 
by the witness to the police officer and the fact of, pointing out 
the places to him ought to have been kept back from the jury, as 
such facts were not brought out in evidence on behalf of the 
defence as provided by section 162 of the Code. A still more 
objectionable thing happened in allowing the evidence of the 
statements of Belat Ali while in custody of the police officer, and 
of his having pointed out the places where he had takeñ the 
woman during the course of the night in which the offence is 


Von, XLIL)] ,HIGH COURT. 


alleged to” have been committed. Although the learned Judge has 
stated in the last part of his charge that the jury should reject the 


evidence as Tegards the part taken by Belat Ali in pointing out. 


the places, the mischief of introducing inadmissibl@ evidence had 
already been done. It seems that the learned Judge allowed this 
evidence to bet introduced on the ground that it was the conduct 
of the accused influenced bya fact in issue. It can haédly be 
said that the statements of the accused were admissible as his 
conduct. These statements were certainly of an incriminating nature 
and were not admissible under the law. 


The next objection which is also of substance is that when 
search was made for Belat Ali two persons Kafil and Suklal were 
alleged to have said that Belat Ali was absent from home on the 
night of the occurrence. These two persons have not been exa mine 
ed in Court but their allegations about the absence of Belat Ali 
were allowed to goin. Those statements were certainly inadmissi- 
ble. The learned Judge only refers to that fact while dealing 
with the arguments on behalf of the defence. 


On this ground of wrong admission of evidence we must set 
aside the conviction and sentence and send the case back for 
retrial according to law. While doing so we desire to make certain 
observations with regard to the nature of the statement made by 
Belat Ali to the Magistrate by way of confession, This statement 
is not really a confession, because so far as it goes it is® self-exculpa- 
tory. The learned Judge was therefore wrong in using the expres- 
sion that it was a confession. 


The next point is that the learned Judge begins by saying that 
on a question of rape the character of the woman is not relevant. 
It seems to us that what the learned Judge means, as he says 
subsequently, is that even a woman of immoral character may be 
the subject of rape. in such case evidence as regards the general 
immoral character of the woman fs relevant evidence as enacted in 
section 155 (4) of the Evidence Act. We noticed that the learned 
Judge admitted evidence which suggested that the woman concern- 
ed in this case was of bad character and he dealt with this matter 
in his charge. We are of opinion therefore that the learned Judge 
was quite aware of the provisions of the law, but the use of the 
expression that the character of the woman is not relevant ,is 
somew hat misleading. ii 


The result is that we set aside the conviction and sentence 
passed on the appellants and send the case back for retrial, The 
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CRIMINAL. accused will be tried on the following charges: On one charge 
toag. against both the accused under section 366 Indian Péna] Code as 
Keramat framed ; one charge against the accused No. r Keramat Mandal for 
Be committing rape on Benodini at Dasmati ; ;a separate charge against 
King-Emperor, Belat Ali for committing rape on Benodini at Dasmari ; and if the 
Prosecution so desires a separate charge of rape agdinst Belat Ali 
for what has been alleged to -have taken place subsequent to 
Benodini being taken away from the field at Dasmari. x 
A. T. M, Convictions set aside: Case remanded, 
Before Sir Nalini Ranjan Chatterjea, Knight, Judge, and 
g Mr, Justice B. B. Ghose. 
KERAMAT MANDAL AND ANOTHER 
CRIMINAL. 
— v. 
i KING EMPEROR* 
October, 28. ` 


Admissibility Statement before police officer—Criminal Procedure Code (Act V 
of 1898), Sec. 162—Evidence Act (I of 1872), Sece 163—Erroneous admis- 
sion, not occasioning failure of justice. 


A Judge is not entitled to put questions with regard to statements made to the 
police officer during the course of investigation under chapter XIV of the Code 
of Criminal Procedure in the exercise of the power conferred upon him by section 
165 of the Evidence Act if order to show that the witnesses had made contradic 
tory statements to the police officer and before the Court. To use the statements 
for this purpose is to contravene the provisions of section 162 of the Code of 
Criminal Procedure. 


The power conferred ona Judge under section 165 of the Evidence Act, can- 
not be exercised for the purpose of introducing evidence in contravention of the 
law. 


Admitting statement of a witness before the police officer regarding an un- 
important matter, having some remote bearing on the question in issue and being 
contradictory, which not being at all vital, though erroneous but not occasioning 
failure of justice, is no ground for reversal of the verdict of the jury. 


eln introducing evidence in a trial with the aid of-a jury, a Judge should be 
very careful in order to avoid miscarriage of justice, 


* Criminal Appeal No. 414 of 1925, against the order of the Sessions Judge 
of Rajshahi. 


Vou, XLII) HIGH COURT. 


Appeal by the accused. 


The appellants were convicted under sections 366 and 376 
Indian Penal Code and sentenced to” 10 years’ rigoreus imprison- 
ment, each under each section, the sentences to run concurrently. 


Babus Debendra Narain Bhattacharjee and Satindra Nath Mu- 


hherjee for the Appellants. ‘ 
Mr. Khondkar (Deputy Legal Remembrancer) for the Crown. 


“The following judgment was delivered : 
This case came up once previously before this Court ‘on which 
occasion the conviction of the appellants was set aside and the 


case sent back for retrial on the ground of erroneous admission of 
inadmissible evidence. This Court gave also certain directions as 


regards the framing of charges on the retrial. On this occasion ° 


also the appellants have been convicted on the unanimous verdict 
of the jury under sections 366 and 376 Indian Penal Code and 
sentenced to ro years rigorous imprisonment, each under each 
< section, the sentences to run concurrently. 

On behalf of the appellants it has been contended by their 
learned vakil that the present trial has also been vitiated on account 
of the use made by the Sessions Judge of the statements made by 
witnesses to the Police Officer during the course of investigation 
under Chapter XIV Criminal Procedure Code in contravention of 
section 162 of the Code. The learned Judge was of opinion that 
he was entitled to put questions with regard to those statements in 
the exercise of the power conferred upon him by section 165 of the 
Indian Evidence Act in order to show that the witnesses had made 
contradictory statements to the police officer ande before the Court, 
We have no doubt that the Judge was clearly wrong in making such 
use of the statements, The power conferred on the Judge under 
section 165 Evidence Act cannot be exercised for the purpose of 
introducing evidence in contraventign of the law. The last para- 
graph of section 2 of the Evidence Act leaves the provisions of the 
Criminal Procedure Code unaffected. Under section 162 Criminal 
Procedure Code statements made to a police officer are prohibited 
from being used for any purpose save as provided in the section ; 
and there is no provision for allowing the Judge to use such state- 
ments for confronting the witnesses with them. To use the statements 
for this purpose was to contravene the provisions of section 162 of 
the Code. The learned Deputy Legal Remembrancer is unable 
to support the procedure adopted by the Sessions Judge, 

Thé use of which the learned vakil complains is primarily that 


£ 549 


CRIMINAL. 


1925. 
wes 


Keramat 


v. 
King-Emperor, 


October, 28. 


— 


539: ` THE CALCUTTA LAW JOURNAL. [Vou XLII. 


e 
CRIMINAL. . of the statements made by Sukhlal (P. W., 13) to the police 
ia. officer which was introduced with the evidence by a question put 
Keramat’. to’ the Sub-Inspector by the Judge, that on the night of the occur- 
Me rence Joyhari and Kailash came to the witness and informed him 
King-Emperor,, that Belat, Keramat (the two appellants before us) and a few others 
had forceably taken away Adhar's wife from Adhdr’s basi, while he 
stated In Court that on the night of the occurrence Kailash and Jai- 
hari came to him and said that they suspected Belat.and Keramat 
of having taken away the woman. It is contended that this has 
| occasioned a failure of justice, for if the jury thought that Sukhlal 
wasa truthful witness in the absence of this contradiction, the” 
* verdict might have been in favour of the accused. Itis urged that 
the verdict must therefore be set aside and the case sent back for 
*fresh trial Weare not prepared to accept this contention. The 
statement was with regard to such an unimportant matter and had 
such a remote bearing on the question in issue, and the contradic- 
tion hot being at all vital. Weare unable to hold that the admis- 
sion of this evidence could have affected the verdict of the jury in 
any way. Jaihari and Kailash were not eye witnesses to the occur- 
rence. They only purported to state what they had heard from 
another witness Radhapyari. Whether they stated that the accused 
had committed the act or that they had been suspected to have 
done that act on the night of the occurrence seems to havea very 
7 little bearing on the positive evidence given as to the occurrence 
itself. 

It is next urged that Sukhlal had given evidence that Binodini 
had immoral relations with the appellants Belat and that if this 
witness bad been believed the verdict would have been otherwise. 
We are unable to accept this contention also for assuming that 
Binodini was a woman of immoral character, there was no reason 
whatsoever for her leaving her home for the whole night and leaving 
a child 5 months old uncared for as there was nothing to prevent 
her from carrying on the intrigue in the manner as was suggested 

_ she used to do: before the day of occurrence; nor is there any 
reason why she should have been found next morning at a distance 
from the village attempting to find her way home, inthe condition 
in which the witnesses depose to have seen her hair dishevelled, 
eyes blood-shot and her body and cloth all muddy. There is no 
“doubt therefore that she did not leave her home with the object of 
keeping an assignation even assuming that Sukhlal’s evidence is 
true. But against this man’s evidence, which is merely hearsay, 
there is the evidence of a-large number of co-villagers who «wore 
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that Binodini was of good character, and we have no doubt that 
the suggestion as to her bad character is unfounded. On the 
whole we are unable to hold that there has been any failure of 
justice on account of the erroneous proceeding of the Judge. 
In this view we are not disposed to reverse the verdict of the jyry. 
Before parting with this case, we must express our regret that 
the,Sessions Judge has committed this lamentable error which was 
‘due to his not considering the recent amendments of the Code 
more carefully. This has caused us a great deal of trouble and 
much waste of time and might have caused further waste of public 
time and money and also harassment of witnesses if we had found 
it necessary to reverse the verdict of the jury and direct fresh re-trial. 
The course adopted by the Judge is all thé more regrettable because” 
there was adequate and proper evidence in support of the case for 
the prosecution and the contradiction as the statements sought to 
be introduced was of no practical value, In introducing evidence 
in a trial with the aid of ajury the Judge must be very careful in 
order to avoid miscarriage of justice. With these observations we 
dismiss the appeal. 


A. T. M. : Appeal dismissed, 


' PRIVY COUNCIL. 


PRESENT,—Lord Sumner, Lord Blanesburgh, ‘Sir John Edge, 
Mr. Ameer Ali, and Lord Salvesen. 


MUSAMMAT FARID-UN-NISA. 
9. i 
MUNSHI MUKHTAR AHMAD AND ANOTHER. 


[ON APPEAL FROM THE COURT OF THE JUDICIAL COMMISSIONER 
° oF Oupa.) 


Deed executed by purdanashin lady—Her knowledge of its contents—Sufficiency 
of execution—Explanation prior to her exécution. . 


Where a deed purporting to be executed by a purdanashin lady is in dispute, 
the onus is on those who seek to set it up and to establish that she was fully aware 
of its contents and purport either prior to its execution, or after it, under such 
circumstances as show it to be her own mental act and deed, or her adoption and 
ratification of it with full „knowledge and comprehension, And if the deed, as 
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presented to her for execution, differs materially, by addition or omission, from 
the scheme and details which she had previously laid down, the discrepancy 
ought to be cleafiy pointed out to her, and its nature and effect fully described. 


In the case of an illiterate purdanashin lady executing a deed, independent 
legal advice is not in itself essential. The disposition made «must be substantially 
understgod and must really be the mental act, as its execution is the physical 
act, of the person who makes it. 

The extent and character of the explanation required must depend upon *the 
circumstances. 

Tacoordeen Tewary v. Ali H. Khan (1); Wajid Khan v. Ewas A. Khan (2) 3 
Sunitabala Debi v. Dhara Sundara Debi (3); Kali Baksh Singh v. Ram Gopal 
Singh (4) 3 Sudisht Lal v. Sheobarat Koer (5); Sham Koer v. Dakh Koer (6); 
Sajjad Husain v. Wasir A. Khan (7). y 

Appeal from a decree of the Court of the Judicial Commissioner 
(K. Lal and Daniels JJ.) dated the r4th January coat, which revers- 
ed a,decree of the Subordinate Judge of Bara Banki (S, Asghar 
Hassan, Esq.) dated the 3oth April 1918, which dismissed the 
appellant’s suit with costs. i 


The material facts appear from the judgment of their Lordships. 
S. Hyan for Appellant. 

W. Wallach, for Respondents, 

The judgment of the Board was delivered by 


Lord Sumner. The plaintiff appellant, having sued to recover 
possession of a residence and agricultural land at or near Ahmad- 
pur, the Subordinate Judge of Bara Banki passed a decree in her 
favour against two of the defendants, who are now respondents 
to this appeal. In®the Court of the Judicial Commissioner of 
Oudh this decree was set aside and the suit was dismissed. 
The plaintiff had executed a wak/nama, covering the property and 
appointing the respondents mufawallis of the wak/, and accordingly 
the claim is in substance, to set fhe deed aside. 

At the time of the execution the plaintiff was a married woman, 
illiterate, childless and purdanashin. She and her husband, 
Sheikh Karim-ud-din, were Mohammedans. Most of the property | 
in question had been given to her upon her masriage by her 


(1) (1874 L. R. 1 I. A. 192; 13 B. L, R. 427. 


e (2)(1891) L. R- 18 L. A. 1443 I. L. R. 18 Calc. 545. 


(3) (1919) & R. 46 l. A. 272. 
(4) (1913) L. R. 41 I. A. 23 ; L L. Re 36 All. 81 519 C. L. J. 172. 
(5) (1881) L. R. 81. A. 393 1. L. R. 7 Calc. 245. 


(6) (1902) L. R. 39 |. A. 132; I. L. Re 29 Caler 664. . 
(7) (igt2) L? R. 39 1. A. 156; 1. L. R. 34 All. 455; 16 C. L.J. 613. 
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maternal grandfather, but the residence, known as the mahal, 
and some sir land, both in the village of Ahmadpur, came to her 
by inheritance. Since her marriagé she had lived *there continu- 
ously, and, although during the earlier part of their married 
life her husband was generally absent on Government service, he 
had retired, and for some years had resided entirely at Ahmad- 
pur. Hes ffered from incurable disease, bad become nearly 
tind, and? was otherwise crippled and incapable, but his mind was 
not in any way affected. 


The defendants, the mutawallıs, who were in possession, relied 


upon the wak/nama as their title. Its gist was to divest the plaintiff e 


of the whole of her property, which became vested in them, but 
it reserved to her a life stipend of Rs, 34 per mensem, and another 
of Rs. 33 per mensem to her husband, and also gave her the right 
to continue to reside in “The Mahal” for life, the mufawallis being 
bound to keep it in repair, as well as to pay the stipends. “They 
were two brothers, sons ofa sister of the plaintiff’s husband, to 
whom he was much attached. Their Lordships do not think it is 
sufficiently made out that they or either of them had acted as men 
of business for the appellant, and they put this point aside, but she 
was on friendly terms with them. It is said that she was at enmity 
with her own relations, for reasons that do not appear to reflect on 
her. At any rate, she virtually lived apart from and saw little of 
them, nor had she, in fact, any support or advice from their side. 
Very shortly after the marriage the management of the property 
was assumed by the plaintiff’s husband, her father, who had pre- 
viously managed it, being now dead, and he continued to manage it 
as long as he lived. He employed the necessary karindas and 
others for the purpose, and directed the disposition of the rents and 
profits. Over and above his salary he was himself a man of little or 
ho means, His wife never took part in the management, nor was she 
shown to have had any business knowledge or experience. From 
time to time, under the direction of her husband, she executed 
mukiarnamas and other documents for estate purposes, but she relied 
on him entirely as to their necessity and purport. Sums for her 
personal and” household purposes were paid to her with fair regula- 
rity, and they seem to have been, though modest, probably sufficient; 
but she did not direct the whole even of the household expendi- 
ture, and her own outlays were on various occasions criticised by 
her husband and even censured as improvident. There is this to be 
said. for him, that the estate was encumbered and, when he took 


up the management, much embarrassed, but in time Ire considerably 
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P. C.’ improved its position. The wakfnama enumerates sundry charges 
1925. outstanding upon it, amounting in all to about Rs. 12,800, with an 
wed 


annual interesteof Rs 730, for the service and discharge of which 
2. the mutawallis were to provide, and the total value of the property, 
Mukhtar Ahmad. Shen settled by the deed, was from Rs, 40,000 to Rs. 50,000, and 
Lord Sumner. the income about Rs. 2,500. 
i The respondents recognised that the burden ‘of proof was on 
them [Zacoordeen Tewary's case (1),] and they accordingly set abort 
$ to prove her intelligent execution of the deed, its contents baving 
been read and explained to her both upon and after execution. It. 
was not, however, contended that she had had any legal advice abont 
it or any consultation with her own relations. She, on the other hand, 
raised two answers, the first, that she executed it under actual undue 
influence of her husband, which dominated her choice and will, and 
the second, that, when she executed it, she bad had no explanation 
of its enature and contents, but throughout believed it to be an ins- 
trument needed for the routine management of the estate, such as 
she had constantly executed before. A contention, that she had 
never executed it and that the thumb-mark which it bears is not 
bers, bas not been persisted in. 

The probabilities are not unequally balanced. She was a con- 
forming and sincere Mohammedan, though not shown to have been 
of any exceptional piety. Her husband was a leper, and, even if he 
lived, as she says she was sure that he would, his management of 
of the estate, at any rate, was nearing its end. The estate was no 
easy matter to deal with, and the assurance of an income, similar 
to that which she had hitherto enjoyed, and the continued use of her 
old home for life, might seem to be a desirable arrangement. She 
had nothing against the young men who were named as mufawallis., 
They were well known to her, and, as to her own people, it is not 
pretended that she felt either duty or inclination towards them. 
A gift of her property to God, witha modest provision for herself 
and her husband during life, was no bad thing, even though she 
herself was only about thirty years of age. 

On the other hand, her husband had been manager of his wife’s 
property so long that he might quite probably regard dt as his own, 
and certainly he so treated it. He, at least, - could not have failed to 
fgresee his death at no distant date, as actually befell within the 
year. He had no great opinion of his wife’s prudence or moderá- 
tion, and the idea that her property might pass away from him 
and his must have been repulsive to him. Security for his own 

(1) (1874) L. R. 3 1. A. 192 (206). i A 
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last days and a provision for his widow, coupled with some acquisi- 
tion of merit by the performance of a pious act, must have 
made the idea of a wakf attractive to him. Though burdened 
with religious obligations, the property would, at any rate, be kept 
in his family. ° r 

There isa third probability, It is that the appellant may have 
been fully pointed with the scope of the deed, have fully con- 
chrred in tle creation of the wakf for which it provided, and have 
executed the wak/nama freely and with understanding, but have 
changed her mind, for, after a few months of widowhood and 
pilgrimage, she married again. 

After the fullest examination of the evidence, voluminous even 
for a case of this kind, their Lordships are of opinion that the 
wakjnama was not executed under actual undue influence of 
the husband, and that, both before its execution and also shortly 
after its execution, when it came to be registered, its contents were 
read over to the appellant and were to some extent explained to 
“her. In what terms that explanation was given the evidence does 
not show, and its sufficiency becomes the real issue on this appeal, 

As for the case of actual undue influence, the husband was not 
present when the deed was registered, and there is nothing but 
mere suggestion, derived from the character of the transaction and 
his marital relation to her, to show that, when it was executed, his 
will operated on hers at all. In her evidence she declared with 
spirit that, had she known what the real import of the deed was, 
she would have refused entreaties and defied threats, and would 
never have given the smallest postion of her property to him or his 
relations. There is a ring of truth about this, which must prevail 
over the ingenious suggestion that, in the circumstances of the case 
she must be deemed, all usknown to herself, to have been chroni- 
cally under the hypnotic suggestion or control of her husband, 
while believing and even glorying in her fancied independence. 

Again, their Lordships are not prepared to reject the evidence 
that the wa/nama was explained to the lady before it was executed. 
It was open to much criticism, and ‘the learned Subordinate Judge 
refused to believe it, but the evidence had been recorded by his 
predecessor and he had not seen the witnesses. Their Lordships. 
agree with the learned Judges of the Judicial Commissioner's Court 
that there is no sufficient ground for ite rejection. Taking it, 
however, as it stands, the question remains whether it goes far 
enough to satisfy the -burthen of proof which rests on the 
respondents, 


535 


Faridunnisa 


LA 
Mukhtar Abmad, 


— 


Lord Sumner. 


536 


P. C. 


1925. 
aw 


Faridunnisa 


v. 
Mukhtar Ahmad. 


Lord Sumner. 


. 


THE CALCUTTA L&W JOURNAL, [Vou XLII, 


The deed was registered on the 3rd November, 1914, A 
month or six weeks previously the appellants husband, ‘Karim-ud 
din, being then unable to write or read, sent for his nephew, a 
young man named Jamal-ud-din, and dictated to him a wakf/nama 
word by word, This took five or six hours. The appellant was ` 
not present, and Karim-ud-din sent the young man into the house 
to ask her what salaries she wished to have inserted n the deed. 
To this she replied by asking whether Karim-ud-din Yes getting 
him to write the draft. All this, which is deposed to by Jamal-ud- 
din, a witness called by the respondents, seems to point to some + 


* previous communication on the subject between the husband and 


the wife, but what it was is not known. 

* During the previous three years the plaintiff had spoken on 
several occasions of creating some wakf, but full details of her 
scheme were never given, and once at least she was dissuaded 
from doing anything at all. Such details-as are given show that 
her ideas then differed substantially from the scheme of the 
wakfnama which was ultimately executed. When Jamal-ud-din told _ 
her that a draft was being prepared she proceeded to say (i) that the 
salaries for herself and her husband were to be withim Rs. roo per 
mensem ; (ii) that certain other things were to be provided for 
in the deed, namely, that the vajabi and maulud, which she had 
celebrated, were to continue to be celebrated as before, that at 
Moharram majlis and sadils were to be continued, that other ritual 
acts should also be perfarmed, and that a musjid at Ahmedabad, 
which her mother’s father had built and she herself had always 
caused to be cleaneg and repaired, should be cleaned and repaired 
as before ; (iii) that a plot of land, which she had given to a certain 
Kabir-ud-din for a house should not be included in the wak/nama 
at all. All this Jamal-ud-din says that he reported to Karim-ud- 
din, who agreed to the provisions, required. He was then sent back 
tothe appellant to ask whether some provision should be made 
for payment to the mutawalli, to which she replied ‘that one-third 
of the Rs. roo provided for her husband and herself should be paid 
to him as his pension. Jamal-ud-din then completed his task and, 
as far as he remembers, the draft then provided for all the matters 
Which the appellant had required. He placed it in her custody, and 
to her question replied that all her requirements had been provided 
for. He did not see the plaintiff again till after the registration of 
the wakfnama, nor did he see the draft again either. In fact, it 
was never put in evidence, nor did any witness prove that tha draft, 
as it left the hand of Jamal-ud-dio, was ever compared with the fair 
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copy which the plaintiff ultimately executed. The evidence is mere- 
ly that one; Mustafa Husain, a brother-in-law of the defendants; 
engaged a person named Wazir-ud<din to make a fair copy of this 
draft, because he could write a good hand, and, on getting the draft 
from the plaintiff, read it over and he says, apparently from memory 
two years afterwards, that this draft and the draft ultimately executed 
were the same, xcept for the mention of a debt to Wazir-ud-din of 
R& 400 for focuring the necessary stamped paper, a matter only 
arranged after Jamal-ud-din’s draft was prepared. 

e All thisis absolutely denied by the plaintiff, but, as*the whole 


of her evidence cannot be true, and as the evidence given by Jamal- 


ud-din and Mustafa Husain is confirmed by other witnesses, their 
Lordships accept this story generally. f 

The form of the deed itself thereupon becomes of some impor* 
tance. It is lucidly and logically drafted, with much more of a 
layyer’s phraseology and orderly arrangement and much less of a 
laymen’s irrelevance and colloquialism, than such deeds in India 
often contain. It differs, however, from the account given by 
Jamal-ud-din in several particulars, and no one suggests that, bet- 
ween the time when he gave her his draft and the time when Wazir- 
ud-din read over his fair copy to her before she executed it, she 
was ever told of any departure from the terms, in which her wishes 
had originally been expressed. 

The following differences are material. Clause a states that the 
plaintiff appoints the first defendant, “whom I have brought up and 
treated as my son,” to the office of mutawalli, and continues “from 
to-day I have put Mukhtar Ahmad and Iftikhar Ahmad in posses: 
sion of the said property as mulawallis.”. As a matter of fact, 
this admittedly was an afterthought. Mukhtar Ahmad, the first 
defendant, on hearing of the wakf (though not from the plaintiff) 
said that, as he was busy, he wished his younger brother Iftikhar 
to be joined as a mutawalli, Aecordingly this was done, and as, 
by a subsequent clause, No. 12, each mutawalli was to have Rs, 33 
per mensem, the sum of Rs. 100, which the plaintiff had fixed to 
cover the stipends of herself, her husband, and the one musawaili, 
whom aloneeshe had in view, now became an aggregate of monthly 
stipends of Rs. 133. 

Clause 20 specified how “the mutawalli” wasto expend the 
surplus income, after payment of Government revenug, the expenses 
mentioned, and all other necessary expenses as to the management. 
He was to do so “after taking into consideration the then existing 
circumstances of the wak/ property and as to what sum is reason. 
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P.C. able to spend, when and on one or more of the following pur- 
1925. poses’—twelve in number. The purposes, except “repairs of the 
Fadala mosque in Ąhmadpur,” are expressed ia general terms. The Bat 


sweeps in “other expenses on pious objects, which may come up.” 
Subsequent provisions give further powers “beside these expenses... 
Lord Sumner. to spend money or {Query ‘‘on”] anything without the permission 
E of the * authority for the time being having powér to interfere with 
the affairs of the wa/,”’ and “if any of the objects eee tin 
Ras clause 20 is void in law the mufawalli shall spend the money on 
any other "legal object” (clause at), Among the twelve objects: 
particularly named there occur quite generally some of the pious 
purposes named by the appellant to Jamal-ud-din though one is 
omitted.” In no case is there mention of the continuance of those 
teremonies, which the appellant herself had ‘performed. The 
objects supported by the mutawalli under these denominations 
might, in his discretion be wholly divorced from those which the 
plaintiff bad prescribed, and might be entirely unconnected with 
her or her place of residence in Ahmadpur. The question at once 
arises, “Was the appellant ever really made aware of these discre- 
pancies, and did she assent to them ?” 

As a formally valid instrument the wak/nama itself is not 
impugned, and their‘Lordships therefore do not criticise it. The 
real question is, whether the appellant was so made cognisant of 

e its contents and purport that it can be said, that the respondents 
have discharged the onus of showing that she understood it so as 
to make it her deed. 

The law of India contains well-known principles for the protec- 

. tion of persons, whe transfer their Property to their own disadvan- 
tage, when they have not the usual ‘means of fully understanding 
the nature and effect of what -they are doing. In this it has only 
given the special development, which Indian social usages make 
necessary, to the general rules of Eftglish law, which protect persons, 
whose disabilities make them dependent upon or subject them to the 
influence of others, even though nothing in the nature of deception 
or coercion may have occurred. This is part of the law relating to 
personal capacity to make binding transfers or settlemtnts of pro- 
perty ofany kind. That the instrument here is a wakfnama is a 
mere accident, and the genefal and well-settled law of wa%/ is not 
in “question. The case of an illiterate surdahnashin lady, denuding 
herself of a large proportion of her property without professional or 
independent advice, is one on which there is much authority. 
Independent legal advice is not in itself essential (Kali Buksh 


v. 
Mukhtar Ahmad. 


Von. KLll,) ; ‘PRIVY COUNCIL 


Singh's case (1)]. -After all, advice, if given, might have been bad 
advice, or the settlor might have insisted on disregarding it. The 
real point is, that the disposition mage must be substantially under- 
stood and must really be the mental act, as its execution is the 
physical act, of the person who makes it [Wajid Khan’s case (2); 
Sunitabala Debi's case (3)]. The appellant clearly had no such 
advice, nor is itęçontended that she had. If, however, the settlor’s 
freedom andf comprehension can be otherwise established, or if, as 
is the respondent’s case here, the scheme and substance of the 
deed were themselves originally and clearly conceived arid desired , 
by the settlor, and were then substantially embodied in the deed, 
there would be nothing further to be gained by independent advice. 
If the settlor really understands and means to make the transfer, 
it is not required that someone should have tried to persuade her” 
to the contrary. Again, the question arises how the state of the 
settlor’s mind is to be proved. That the parties to prove if are 
the ‘parties who set up and rely on the deed is clear. They must 
satisfy the Court that the deed has been explained to and under- 
stood by the party thus under disability, either before execution, 
or after it under circumstances which establish adoption of it with 
full knowledge and comprehension : Sudisht Lal’s case (4); Sham 
Koers case (5); Sajjid Husain’s case (6). Further, the whole 
doctrine involves the view that mere execution by such a person, 
although unaccompanied by duress, protest or obvious signs of 
misunderstanding or want of comprehension, is in itself no real 
proof of a true understanding mind in the executant. Evidence to 
establish such comprehension is most obviously found in proof that 
the deed was read over to the settlor and, where necessary, ex- 
plained. If it isin a language which she does not understand, it 
. must, of coursé, be translated, and it is to be remembered that the 
clearness of the meaning of the deed will suffer in the process. The 
extent and character of the explanation required must depend 
on the circumstances. Length, intricacy, the number and com- 
plexity of the dispositions, or the unfamiliarity of the subject-matter, 
are all reasons for requiring an increased amount and efficiency of 
explanation. Thus a matter not likely to attract the attention of 
the executant in itself ought not to be relied on as binding, unless 
her attention has been directly drawn te it [Sham Koers case (D), 


(1) (1913) L. R. 41 L A. 23. (2) (1891) L. R. 18 1. A. 144 (148). 
(3) (t919) L. R. 46 1. A. 272 (278) (aÑ (1881) L. R. 8 1. A, 30 (43). 
(5) (1902) L. R. 29 I. A. 132. (6) (1912) L. R. 39 1. A. 156. 

(7) (1902) L. R. 391. A. 132 (137). P 
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So if the deed, as presented fer execution, differs substantially, either 
by way of addition or of omission, from the scheme and details 
which the irftending settlor has previously laid down, the discre- 
pancy ought to be clearly pointed out and its nature and effect 
should be fully described, unless, which must be are, the 
differeltce is so obvious that even a _ person in the 
settlor’s position must perceive and apprechite it for herself. 
If the description and explanation have been ao erronedus, 
or have not been given at all, the question will then arise, as it arises 
* where there has been no independent legal advice, whether, if proper 
information had been given, it would have affected the mind of 
the executant in completing the deed. On the other hand, the 
e doctrine cannot be pushed so far as to demand the impossible, The 
mere declaration by the settlor, subsequently made, that she had 
not understood what she was doing obviously is not in itself conclu- 
sive? lt must be a question whether, having regard to the proved 
personality of the settlor, the nature of the settlement, the circum- 
stances under which it was executed, and the whole history of the 
parties, it is reasonably established that the deed executed was the 
free and intelligent act of the settlor or not. If the answer is in the 
affirmative, those relying on the deed have discharged the .onus 
which rests upon them. Ofcourse fraud, duress and actual undue 
influence are separate matters. 


In the present case it is quite clear that certain matters were 
not brought to the appellant’s notice before the deed was executed, 
or at all. Not only was a second mutawalli with an additional salary 
introduced into the draft which was executed, but it made no pro- 
vision for the settlor’s desires as to the maintenance and repair of 
the mosque in Ahmadpur and as to the various religious ceremonies 
mentioned by her to Jamal-ud-din, beyond including them among 
the objects on which the mutawallis might expend the wakf funds, 
if and so far as they thought proper. As the deed stands, the 
mutawallis could decline to continue any of the special pious obser- 
vances which the appellant desired to continue, and could leave her 
to maintain them herself out of her diminished income and to die 
in the knowledge that, with her, these objects would have no one 
left to care for them. 

Their Lordships cannot regard these matters as insignificant or 
such as the plaintiff could reasonally be supposed not to insist upon. 
She was a woman of property, who had lived all her married life: 
in her own family-house, hard by, as it would seem, to the mos- 


que erected by her relations. Hers had been a lonely and restricted 
. C] . . 
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existence, Karim-ud-din, as a husband, was in many respects a very 
disappointing person, His own means were small, and for many 
years his official duties caused him to reside at a distance, She 
was herself piously disposed, and it was eminently natural in such 
a woman under stich circumstances that she should attach i impor- 
tance to the ins tions, which she gave to her husband through 
Jamal-ud-din.g Her piety may well have manifested itself primarily 
in Ber care fof the mosque, which her family had founded, and for 


the celebration of the observances to which she herself had diligent- | 


ly attended. If she had really appreciated that in none of these 
cases was that perpetual continuance assured, which was evidently 
dear to her mind, their Lordships are far from being satisfied that 
she would have patiently submitted to her disappointment and 
bave accepted intelligently and without a word the surrender of 
her own preferences to the discretion of the mufawallis. The only 
prudent and probable conclusion is that, as the words were read 
over to her, she failed, very naturally, to observe the change. 
She would hear mention of the mosque and of nearly all the cere- 
monies by name, and would easily miss the difference between the 
inclusjon of these objects in the powers of the mufawaéis and the 
prescription of these objects as obligatory charities to be maintained 
by the mutawallis in any event. They are confirmed in this view 
by observing that, until a late stage in the argument before the 
Board, this precise discrepancy between the first draft of the wakf- 
nama and its ultimate form had not attracted the attention of any- 
body, either in the Courts below oron this appeal. No doubt, 
where so many other points were in contest, thig one might well 
pass unobserved, but this circumstance only makes it the more 
likely that the appellant could not herseif detect what has, in fact, 
eluded the vigilance of the counsel and Judges during two protrac- 
ted hearings. It is not proved when or by whom the original draft was 
remodeiled. There is no evidence that.Wazir‘ud-din so much as knew 
that the appellant had given any particular instructions before the 
scheme was put into writing, and be could not draw the appellant’s 
special attention to something that he never knew. Upon the story 
told by the respondents’ witnesses there never was any chance that 
those, who explained the deed, should point out these matters, and 
it is certainly not enough to say that, if the appellan: cared about 
them, she should herself have asked about them, especially as the 
form of the deed was such as might well have misled her into taking 
it for a provision of all that she desired. From this point of view 
the appellant’s subsequent action does not assist the respondents, 
. e s 
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Registration and mutation were promptly asked'for by those inter- 
ested in supporting the deed, and the plaintiff herself attended the 
procgedings without protest. These circumstances are in them- 
selves very favourable to the respondents’ case, but the registering 
officer, who says that he read and explained the deed to her, knew 
as littlepf the above-mentioned discrepancies as did Wazir-ud-din, 
and the appellant’s answers are quite consistent wih her being in 
ignorance of a change, of which no one had informed pr. As the 
respondents have to bear the onus of bringing home to her mind 
the actual import of the deed, they cannot rely on the fact that the , 
appellant’s own evidence is untrustworthy, for it is by the evidence 
of their own witnesses alone that this defect is established, and by 
that evidence they must stand, The conclusion that they have 
failed to discharge the burthen of proof is one arrived at not out of 
any consideration for this lady in particular, but in defence of those 
stricterules which have been laid down for the protection of the 
defenceless in India, and'it is a matter of obligation upon their 
Lordships to be strict and unwavering about it. They will accor- 
dingly humbly advise His’ Majesty that the appeal should be 
allowed, and that the decree passed by the learned Subordinate 
Judge should be restored with costs here and in both Courts below, 


Barrow, Rogers & Nevill: Solicitors for Appellant. 
T. L. Wilson & Co: Solicitors for Respondents- 
A. DE. M. ' Appeal allowed, 
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Before Mr. Justice Gregory (sitting with an assessor Mr. A. H. 


Thackwell.) 
INDIAN VACUUM. BRAKE CO. LTD. 5 
`~ ao | 
° || E. S. LUARD.* 
Patent—Revocation—Patents and Designs Act (II of 1911), Sec., 26—‘ Utility’ 
« —Novelty—‘Invention’—Patent for making in one piece. . 


e In patent law the term ‘utility’ is used, not in the abstract, but in a very 
special sense. Mere usefulness is not sufficient to support a patent- 

To be new in the patent sense, the novelty must show invention : Blakey ge 
Latham (1). 


Patents for making in one piece, articles, previously made in two or more 
pieces have generally been held invalid. . 

Petition under section 26 of the Patent and Designs Act for the 
revocation of a patent granted to the respondent. 


The material facts appear from the judgment. 

Mr. S. N. Bannerjes (with him Mr. A. K. Roy) for the Opposite 
Party : The two points for determination are: Firstly, Is what Mr, 
Luard has done useful; secondly, Is it something new ? I submit 
that it is useful as the petitioner's own witness has admitted that 
Mr. Luard’s combination of valve-ball is just as useful as the 
petitioner's. It is well settled that a slight amount of utility will 
be sufficient to support a patent : Frosts on Patent Law, 4th Edition 
Page 161, The evidence shows that it is ao improvement as it 
has gota lesser number of parts than the petitioner’ s combination, 
therefore it amounts to an invention and consequently it is patent- 
able. Inthe third place as Mr. Luard’s combination gives the 
public a useful choice between two things which do the same work 
his combination is patentable : Fletcher Moulton on Patents (r913) 
Page 79. 

Mr. P. N. Chatterjee (with him Mr. C. Bagram) for the 
Petitioner, The Vacuum Brake Company: My learned friend seems 
to be labouring under two fallacies : First, he seems to think that 
the word ‘'Use” means utility and that because my witness has 
admitted that Mr. Luard’s article is just as useful as the article mant- 
factured by the petitioner therefore Mr. Luard’s article must be 
patentable. But in Patent Law the term “useful” means “of 


* @riginal Civil Application in the matter of Indian Patent ang Designs Act. 
(1) (1888) 6 R. P. C. 184 (187). 
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more use than what has gone before,” and unless an alleged inven- 
tion claims and proves itself to be more useful than what has gone 
before, no pateat will be grantéd: Grove J's definition in Young 
v. Rosenthal (1) practically adopted by Buckley J. in Walsbach g- 
New Incandescent Co. (2). 


Sechdly, my learned friend seems to think pt because Mr. 
Luard’s article is some sort of a new combination” theygfore it must 
be patentable, but the law is otherwise, for it lays do that it 4s 
not every movelty which is useful that can be the subject matter 
Of a patent. A thing is not patentable merely because it is new 
and useful and has not been made before; to be patentable the 
novelty must show invention: Harwood v. G. N. Ry. Co. (3) 5 
Rickman v. Thierry (4); Blakey v. Latham (5); Long— 
bottom v. Shaw (6). Here there is no invention. 

As to the third point in considering whether, a new 
article is an invention it is important to consider whether 
the new article produces a result never obtained before, or 
produces an old result in a better or cheaper way, or merely 
Jurnishes a useful variant for obtaining an old result. \nany 
of these cases the article may be patentable, but naturally 
the Courts are more apt to find invention in an article which pro- 
duces a result never obtained before or which produces a better or 
cheaper result than in one which merely furnishes a mere useful 
variant. [Vide Fletcher Moulton on Patents (1913) P. 371. 

The following judgment was delivered : 


Gregory J: This is a petition under section 26 of the Patents 
and Designs Act (I],of r911) for the revocation of a patent ‘granted 
to the respondent on the 21st. March 1922 by the Controller of 
Patents and Designs, Calcutta. At the request of the parties this. 
case has been tried with the aid of an assessor Mr. A. H. Thack- 
well, Works Manager East Indian Railways Carriage and. Wagon 
Workshops Lilooah and 1 desire to ‘acknowledge his assistance to 
me. The petitioner is the Vacuum Brake Co Ltd. who carry on 
business in the manufacture and sale of Vacuum Brake fittings 
for railway locomotives and rolling stock. The respondent is an 
Engineer and is a Director of the Consolidated Brake and Engineer- 


ing Co. Ld. manufacturersof Vacuum Brakes, The petitioner for 
6 


many years, in the business of the Company, imported from the 


(1) (1884) 1 R. P. C. 29 (33, 41)- (2) (1900) 1 Ch, 843. 

(3) (1865) 11 H. L. C. 654 (682). (4) (1896) 84 R. P. C. 105 (He L). 

(5) (1888) 6 R. P. C. 187. (6) (1891) 8 R. P. C. 333 (H. L)e 
. e 
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factory in England and sold in British India, Vacuum brake cylin- 
ders described as having the valve chamber mounted in the inner 
side of the piston according to"2 designs No. 14153 dated.and. 
November 1909 and No. 14678 dated 23rd. April 1910. These 
designs were published, and have been publicly known in British 
India since 1910. The petitioner also claims to be the aseignee of 
a patent k wn Ys “ Hlardy’s Patent” being British Letters Patent 
Ro. 5864 ki 1905. This also was publicly known, and published 
in India, and vacuum brake cylinders according to that patent 
have been publicly used in India. ° 

On the axst. February 1922 the respondent applied for and 
obtained in England a patent relating to the pistons of vacuum 
brake cylinders identical with the-one in the present suit, That 
patent was No. 5099 of 1923. On appeal however by the present 
petitioner, the patent 5099 was cancelled on the 3rst. July ‘1924 by 
the Solicitor General who held the view that it disclosed no*inven= 
tion. In the meanwhile, on the arst, March 1922, the respondent 
had applied in Calcutta to the Controller of Patents for a patent 
of the same device. The application was opposed by the petitioner, 
but it was accepted on the 11th. June 1922, and Patent No. 8018 
dated 21st. March 1922, the subject matter of the present suit, was 
granted. On the roth. December 1923 the respondent applied to 
the Patent Office in Calcutta for an amendment of his Specification 
No. 8018 of arst March 1922. The amendments asked for were 
allowed subject to the insertion of a disclaimer in the Specifica- 
tion relating to British Specification 5864 of 1905, and in conse- 
quence of this, the present proceedings were instituted fora revoca- 
tion of the patent. E 


The Specification relating to Hardys patent is marked as 
Exhibit A in this case, and the drawings show some examples of 
forms of construction of the invention. Specimens of thd peti- 
tioner’s design 14153 of 1909 and 14678 of 1910 are marked C and 
D respectively. The only difference between these two lies in the me- 
thod of attachment to the vertical wall of the piston. The respondent’s 
Specification 8018 accompanied with the drawings is marked F. I. 
I think there’can be no doubt that both in the working principle, 
and general character of construction, the petitioner's designs and 
the respondent’s patent are founded on Hardy’s patent. It %s 
material in the present case to observe that the ball valve in this 
patent of 1g05 is attached to the inner wall of the piston, and 
Figure 2 shows a removeable seating at the bottom of the valve. 


If the nuts are removed from the bolts, the ball seat below and the . 
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ball come away. The ball can be let in either from above or below, 
‘and in the type shown in figure 4, from the side. In the respone 
dent’s, patent the ball valve, as it if in Hardy’s patent, is attached 
to the piston wall inside the cylinder, The valve consists of the 
body with the screw plug underneath, and the ball inside the body 
rests onthe plug which is put in position from below, and which 
is removeable by unscrewing it; so both in Hardy’§ patent and in 
the petitioner’s design the ball rests on a removeabiẹ seating? 
Exhibit E a, model which has been used in this case to show the 
genera! character of the construction and principle of the respon- 
edent’s ball valve, It is not an exact model, but it shows the 
principle. Later, during the case, a specimen of the respondent's 
bgll valve, in section, was secured by Mr. Thackwell, the Assessor, 
and at the request of the respondent's counsel it was marked as 
Exhibit 1. The petitioner’s designs C and D as already stated are 
identical. Type Cis attached to the inner wall of the piston by 
2 studs and nuts, and Type D is attached to the inner wall of the 
piston by the valve being screwed in. The ball valve consists of 
the valve body, the ball seating which is screwed in, the ball which 
is contained in a smaller cage, and a screw plug which closes the 
top of the body. It has been proved, and it is not disputed, that 
the petitioner’s ball valve type Exhibit D has been in use on Indian 
Railways many years, and long prior to the grant of Patent 8018 to 
the respondent, and the present application for a revocation of 
that patent is made on the ground that it is of no utility and that 
it is not a new invention, within the meaning of the patent law. 
The patent is also attacked on the ground that it was anticipated 
by Hardy’s patent. [It is important therefore to see the interpre- 
tation placed by the Courts on the terms “utility”, “novelty”, and 
“invention”. The cases show that in patent law the term “utility” 
is used, not in the abstract, but in a very special sense. Mere 
usefulness is not sufficiente to support a patent. In the case of 
Young and Neilson v. Rosenthal & Co. (1) Grove J, in charging 
the jury described ‘“‘utility” as meaning an invention better than 
the preceding knowledge of the trade as toa particular article, As 


“to the meaning of “novelty” and “invention”, Lor Westbury, 


in the case of Harwood v. Great Northern Railway Co. (2) said 
“ou cannot have a patent for a well known mechanical contrivance 
merely when it is applied in a manner or to a purpose, which is not 
quite the same, but is analogous to the manner or the purpose in 
or to which it has been hitherto notoriously used.” In citing this 
(2) (1865) 11 H. L. C, 654 (682). 


(1) (1884) 1 Pat. Ca. 1. 


bd ~e 
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tule in Rickmann v. Thierry (1). Lord Davey said “It is not 
enough that ‘the purpose is new or that there is novelty -in the 
application, so that the article productd is in that sense new, put 
there must be some novelty in the ‘mode of application. By that 
T understand, that in adopting the old contrivance to the new 
purpose, there must be difficulties to be overcome, requiring* what 
is called invgntiom® or there must be some ingenuity in the mode 
of making thg adaption” and Cotton L, J. in Blakey v. Latham (2) 
laid down that to be new in the patent sense, the novelty must 
show invention ; see also Fletcher Moulton on Patents p at. ° 
e Three witnesses have been called on behalf of the parties. Mr, 
Cook, a District Carriage and Wagon Superintendent on the Bengal 
Nagpur Railway, and Mr, Remfry an Engineer and Patent Agent, 
on behalf of the petitioner, and Mr. Bwye an Engineer in the 
employment of the Consolidated Brake and Engineering Co. Ld. on 
behalf of the respondent. Mr. Luard is a Director of this company 
and was the Managing Director when Mr. Bwye came out to India 
in 1923. The evidence of Mr. Cook and Mr. Remfry, generally 
speaking, is to the effect that they cannot find anything new in 
the respondent’s ball valve or any improvement on that of the peti- 
tioner’s, It is common ground that the principle is the same, and 
the valves function exactly alike. Mr. Bwye says that the essential 
difference between the two is the simplicity of the respondent’s ball 
valve which has fewer parts; the ball seat being combined with 
the plug. I do not think that this in itself is enough to support a 
patent. Many cases are collected in Fletcher Moulton on Patents 
P. 39 where it is stated that patents for making in one piece, articles, 
previously made in two or more pieces, have generally been held 
invalid. I have been unable to see what advantage results from 
this and I cannot regard it as an invention. Mr. Luard, in an affi- 
davit that has been referred to, says, in paragraph 4, that his patent 
differs from the petitioner’s designs*in two features which are claimed 
by him to be of great value. One of these features is that the 
valve seat can be removed without first removing that ball, and that 
upon removing the valve seat for the purpose of inspection, clean- 
ing or removal, the ball is simultaneously removed. The first part 
of this statement suggests that the ball ‘can be left in the valve 
‘chamber after the valve seat has been ‘removed. As a matter of 
fact it cannot. As soon as the ball seat is removed, the ball falls 
out, and the latter portion of Mr. Luard’s statement shows 
that this is so. In my Opinion there is no substance in the 


(1) (1896) 14 Pat. Ca. 105 (121), (2) (1888) 6 Pat, Ca, 184, 187. 
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Civine the point made. For the purpose of inspecting or cleaning the 
1925. valve seat, in Mr. Luards’ design, the screw plug underneath is 
wed 


Indian Vacuum removed and the ball falls out; ‘and in the petitioner’s construction 
Brake Co , Ltd. the screw plug at the top is removed and the small ‘cage containing 
E. S Luard. the ball is taken out. Even for the purpose of grinding the valve 
= seat, Which is done according to Mr. Cook about once in 5 years, 
Gregory, F . wee 
poet and according to Mr. Bwye about once every yeaf, it¢s not neces- 
sary for the valve seat in the : petitioner's NG A | to be taen 
out. The overhauling of the ball valve is so occasional, that if 
è Mr. - Luard’s design showed any greater convenience, which I have 
e been unable to find, it would not be one of value. The other featuge 
claimed to be valuable is that the ball is properly located within the 
e Valve chamber without the provision of a cage which Mr. Luard says 
may possibly be omitted when replacing the parts. As there is no 
greater likelihood of the cage not being replaced than there is 
of tlfe ball not being replaced in the chamber in Mr. Luard’s cons- 
truction, there is no substance in the advantage he claims inferen- 
tially for his own design. Mr. Luard is mistaken if he suggests 
that the cage is necessary to keep the ball in position, The 
evidence of Mr. Cook and Mr, Remfry shows that the absence of 
the cage would make no difference to the working of the valve, for 
the ball must come into position as soon as the screw plug at the 
the top is screwed down properly. The cage is merely a conve- 
nient receptacle for the ball, which is taken out simply by lifting out 
the cage. In%this connection, Mr. Luard has made a statement in 
his amended specification to which exception has, and I think 
justly, been taken. Referring to the petitioner’s construction Mr. 
J Luard says “ in removing the screw plug the ball must be removed 
with some difficulty.” If Mr, Luard had seen a specimen of the 
petitioner’s ball valve, it should have been patent to him that the 
bail comes away in the cage, and that his statement was misleading. 
With reference then to the speciaf features in patent 8018 mentioned 
by Mr. Luard, I am unable, for the reasons I have given, to take 
his view of their valve. From the point of view of convenience, it 
has been said.on behalf of the petitioner that it is much easier to get 
at the screw plug when placed at the top of the bdil valve, as in 
the petitioner’s designs, than when it is placed underneath, and is 
epractically unseen, as in patent 8018, Both Mr. Cook and Mr, 
Remfry say this, but Mr. Bwye thinks it is equally easy in either 
case. Such judgment as 1 am able to form on this particular 
point, does not lead me to agree with Mr. Bwye. There is, one 
more point in Mr. Bwye’s evidence I shall refer to before stating - 
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my conclusions in this case. Mr. Bwye says that welding the ball 
valve after iť has been fixed to the piston wall, eliminates a possible 
source of leakage of air at the place òf attachment. h do not think 
it can be contended that there is any invention in this. Mr. Bwye 
concedes there is no novelty in welding, and there can be no 
question that welding could be applied equally well in the case of 
the petitiong’s “Ball valves if it were considered an advantage. 
The ala Jan Ka however, of fixing the ball valve in the 
manner described by Mr. Bwye, preparatory to the welding have 
.ebeen criticised as serious. Mr. Bwye says that the ball valve ise 


attached to the vertical wall of the piston by drilling a holein the | 


piston wall tg receive the turned portion‘of the valve, and, as the 
whole is drilled smaller than the turned portion of the valve, it is 
necessary to drive the valve into position by the use of a hammer, 
after which the welding is done. When at the assessor's instance 
he was asked what would happen if a considerable degree ofsforce 
were used, he said this would not be permitted ; but that ifa con- 
siderable degree of force was used, there would be every likelihood 
of injuring the piston wall. Mr. Bwye’s evidence further shows 
that if for any cause it become necessary to remove the valve body 
the welding would have to be chipped away by hammer and chisel 
and the ball valve driven out, and the effect of his evidence is that 
there would be some slight damage to the inside of the piston wall, 
but he says that it would not be material if reasonable care were 
used. Mr. Remfry says that injury to the piston wall would mean 
injury to the piston itself. Mr. Cook was not cross-examined on 
on this question. The evidence altogether leaves the impression on 
my mind that the welding process, taken as a whole, is not unattend- 
ed with danger to the piston. I do not find in Mr. Luard’s speci- 
fication or affidavit, a claim to any speciality .in the process, and it 
does not impress me as a valuable feature of the patent. As stated 
before the evidence shows, and “it is pot disputed, that type D of 
1910 of the petioner’s designs has been in use on Indian Railways 
for many years prior to the grant of patent 8018. Mr. Cook has 
many years’ practical experience of Vacuum brakes and is well 
acquainted with the construction and working -of the petitioner's ball 
valve type D and he is a witness unconnected in any way with the 
parties. He was unable to find anything new, or, from the point af 
view of practical utility, anything more useful in Mr. Luard’s patent. 
After giving my best consideration to the several matters on which 
evidence has been given and the question raised in this case with 
refexence to both Mr. Luard’s patent and the petitioner’s design, 
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I have come to the conclusion that in no respect is the patent 8018 
an improvement on, or more useful or better than, the’ petitioner's 
design. In my judgment it is. not, as claimed, an improved vacuum 
brake piston and so far as I can see there is nothing new, in the 
sense of novelty, in the patent, and it discloses no invention. 
Furthegmore, in my view, in material features, the patent was 
anticipated by Hardy’s Patent. Applying the pfinci les laid down 
in the cases cited, I am of opinion that the patent NA 8018 of the 
arst. March 1922 granted to Mr. Luard the respondent with the 
eamended Specification relating thereto, ought to be revoked, and I+ 


e give judgment accordingly in favour of the petitioner. The respon; 


dent must pay the petitioner’s costs in these proceedings. The 
Taxing Officer will on taxation fix what allowance can reasonably 
be made to the expert witnesses in the suit, viz Messrs. Cook, 
Remfry and Bwye for qualifying themselves for the purposes of 
giving evidence and also for their attendance in Court ; the amaunt 
to be fixed by the Taxing Officer in his discretion, Under section 
35 of the Patents and Designs Act I fix the remuneration of the 


assessor at Rs, roo per diem. This item will not be chargeable 
to the parties. 


R. Remfry : Solicitor for the Petitioner. 
P. L. Mullick: Solicitor for the Opposite Party. 


A. T. M. Patent revoked. 
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CRIMINAL REVISION. 


Before Sir Nalini Ranjan Chatterjea, Knight, Judge, and 
„Mr. Justice B. B. Ghose. 9 A 


LALIT KUMAR SEN 
2. 
= KING-EMPEROR 4 


` 
© Appeal—Sjemmary dismissal after calling for record.—Criminal Procedure 
Code (Act V of 1898), Section 421. 
e 

After the record was sent for and received, the appellate Court should dear 

the pleader and should not dismiss the appeal summarily without hearing him. 
Appligation for Revision under section 435 of the Code of 
Criminal Procedure by the Accused. 


. 
The petitioner was convicted and sentenced under sections 325 and 
147 Indian Penal Code to one month’s rigorous imprisonment and 
“to pay a fine of Rs. 50 in default to two months’ rigorous imprison- 
ment more under section 325 Indian Penal Code. 


The material facts appear from the following judgment of the 
primary Court : 

The case for the prosecution is briefly this :— 

On the 7th. of May 1925 this accused and many others 
uprooted vegetables from the land of P. W. I Sarada 
Charan Sen. Sarada protested and upon this was assaulted by 
several Mahomedans, Sarada then sat down. His brother’s wife 
Monmobini came to his help. She too was assaulted by the present 
accused Lalit Sen. Many people gathered, accused and his men 
decamped. Accused’s land and complaigant’s are contiguous. 
But accused does not usually reside at home. On the day in 
question he, however, had ordered his men to pluck vegetable from 
coplainant’s land which led to the assault, Accused and complainant 
haves been on bad terms singe a long time. The accused denied 
the charge. The defence case is that ‘the accused was on the day 
in question and at about the hour of occurrence at Barisal playing 
cards in the house of a Kaviraj and that. therefore he could not 
have assaulted the complainant or his brother’s wife. The defence 
further alleges that on the day in question complainant Sarada had 
climbed up accused’s tree and aceused’s man Hasan came and 
protested. The branch of the tree upon which the complainant 


# Criminal Revision No, 697 of 1925, against the order of W. H. Carter Esq., 
Sessions Judge of Backerganj, dated the 3rd. August, 1925, affirming that of Mr, 
S.-M, Murshed, Deputy Magistrate of Barisal, dated the 23rd July, 1925. 
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5 
was sitting fell down—a woman was standing below; and she was 
burt by the falling of the complainant on her. On the-next day 
one Hasan appears to have lodged an information to that effect. 

Now from the medical evidence it appears that the defence 
case as regards Sarada’s falling from a tree and in consequence 
Monmohini’s receiving injuries is entirely untenable. The defence 
witness Hasan who says ‘he saw Sarada falling from the ree on Mon- 
mohini is a liar and I reject his evidence as unreliable. se man 
caused an entry in Police Diary to this effect on the next date. 
Apparently this was done as an answer to a charge against the 
accused, for, ordinarily one does not rush to tana to inform that 
aman came a cropper from a tree. This would be puerile, 

From the doctor’s evidence therefore it appears that Mons 
moltini and Sarada sustained serious injuries—and the only expla- 
nation consistent with the medical opinion that can be given of 
these injuries lies in the assumption that both of these persons were 
assaulted’ severely by some person or other. Now, prosecution ° 
allege the accused and others to be the assailants. On this point 
there is ample evidence on record to show that this accused and 
others assaulted Sarada and Monmohini. This accused is alleged 
to have assaulted Monmohini. 

As Ihave observed above, the injuries on Monmobini and 
the medical opinion thereon prove that she was wounded by 
some person or persons. Prosecution proves the accused to be 
assailants whereas defence has given out a different explanation of 
the assault which is not only highly improbable but wholly 
untrue. Thus the only inference that can be drawn about the 
course of the assault on Yonmohini is that the present accused did 
assault her. 

Accused has sought to prove an alibi in his bebalf. 4 witnesses 
have given evidence to the effect that accused was on the day in 
question and at about the time of sccurrence playing cards’ in 
Barisal, which is, as I find from the F, I. R. 6 wiles away from 
the place’ of occurrence—thus showing the impracticabality of 
accused’s having done the crime. These witnesses have all deposed 
from their memory as ‘regards the date. I am not prepared to 
accept the accuracy of the statement. Human memory in regard 
to dates is usually very slippery. «It is almost impossible to remem- 
ber the date on which a particular occurrence of not an unusual im- 
portance took place and I would therefore treat the evidence of these 
gentlemen as regards the date as being unreliable. None of these 
witnesses mention any- special, reasons for remembering the fact’ 
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that the accused played cards on the 24th of Baisakh last. There is CRIMINAL. 

no reason for supposing that the playing of the cards did not take 1985. 
place eithera day previous to or a day after the 24th Baisakh. Lal 


These witnesses are evidently friends of the accused, and it is not 
unlikely that they have allowed their sense of friendship, to outrun 
their veracity. Their evidence is that accused was playing cards at 
the Kavifaj’s Bouse after 4 p.m. This is not usually the time at which 
people flay cards and much less is it the time to commence playing; ae 
considering these, I am inclined to think that the story of accused's 
playing cards on the date of occurrence, is an invention. 
For the prosecution there are witnesses who have doubtlessly 
proved the accused’s complicity ; but even accepting defence criticism 
as regards their veracity the circumstance of the case would alone 
bring home the guilt to the accused. Monmohini is a respectable old 
lady. I do not think that she would falsely name as her assailant one 
*who did not assault her and much less would she dare to name as 
her assailant one who was absent. If accused were not at all present 
at the scene of occurrence, it is highly improbable that he would 
have been named by complainant as one of the assailants for fear of 
being detected. 
Considering these circumstances I am clearly of opinion that this 
accused along with many others, formed themselves into an unlaw- 
ful assembly and in prosecution of their common object, viz to 6 
assault complainant and others, to commit mischief, did assault 
Sarada and Monmohini. From the medical evidence it appears 
that Monmohini sustained grievous hurt and the evidence on record 
shows that the present accused only had assaulted her. It follows that e 
Lalit caused the grievous hurt by causing fracture of Monmohinv’s 
forearm. It is worth noting here that in cross-examination of Mone 
mohini (P. W, 7) it was suggested that Lalit was provoked by Mon- 
mohipi to commit the assault, But the case of defence later on 
developed along a different line, ‘THis would also shew that the 
alibi is a mere invention. 
Babu Suresh Chandra Taluqdar for the Petitioner. 
Babu Aswint Kumer Ghose for the Opposite Party. ` 
The foflowing judgment was delivered: 
After the record was sent for and, received, the learned Sessions . 
Judge ought to have heard the pleader and ought not to have “dis- eS 
missed the appeal summarily without hearing him. The order 
dismissing the appeal summarily is accordingly set aside and the 
appeal is sent back to him to be reheerd according to law. 
A, T. M. ° Case sent back, 
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Before Sir Nalini Ranjan Chatterjea, Knight, Judge, and 
Mr, Justice B, B. Ghose. 


SURENDRA NATH GHOSE AND OTHERS, 


v. 
KING-EMPEROR.* 5. A 
Appeal—Summary dismissal—Criminal Procedure Code (Act V of 4908), Sec. 9 
421—Record seni for. 

Onder section 421 of the Code of Criminal Procedure, after the arrival of the 
record, the appellant is entitled to be heard in support of this appeal, The 
appellate Court has the power to dismiss an appeal summarily on receiving the 
petition and perusing the same but not after the arrival of the record. 

Application for Revision under section 439 of the Code of Crimi- 
nal Procedure by the Accused. 

The &ccused were found guilty under sections 447 and 379, 
Indian Penal Code ; the accused Surendra was sentenced to pay a 
fine of Rs. 50 under section 447 Indian Penal Code, in default to 
undergo 5 weeks’ rigorous imprisonment and to pay a fine of 
Rs. 100 under section 379 Indian Penal Code, in default to 3 months’ 
rigorous imprisonment ; the accused Umar Ali and Imam Hossain 
were sentenced to 2 months’ rigorous imprisonment each under 
section 379 Indian Penal Code and also to 15 days rigorous impri- 
sonment under section 447 Indian Penal Code, the sentences 
running concurrently. 

The material facts appear from the following judgment of the 
primary Court ; i 

The case for the prosecution is briefly as follows :— 

, Sometime in the month of March these 3 accused men trespass- 


.ed into char Upendra and cut away paddy therefrom. 


Char Upendra is a char which was thrown up in the Barisal 
River, and in accordance with the Alfuvion Regulation, Government 
resumed it in rgao. After resumption the char was settled with 
Babu Jogendra Nath Sen a local zemindar and Managing Director of 
the Brick Field Co. Ltd, Jogendra Babu took settlement of the char 
for the year 1920-21 and after possessing it for that fear, again 
renewed the settlement for 1922-23. Both these years he possessed 
thé char in question. In 1924, one Sultan and one Lakhi Kanta Babu 
jointly took possession of this char from the Government. Sultan 


*Criminal Revision No. 700 of 1925, against the order of H, W.C. Carter 
Esq., Sessions Judge of Bakarganj, dated the 6th August, 1925, affirming that of 
Mr. S. M. Murshed, Deputy Magistrate of Barisal, dated the 27th July, 1925. 

. e . è . 
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let it out in basga and the bargadars grew paddy. therein which was 
cut by these accused men, 

This is in brief the case for the prosecution as it appears bo 
the evidence on record, The accused*men pleaded not guilty. The 
defence case is thateaccused Surendra Nath Ghosh has been possess- 
ing the char ever since it was thrown up and that he is legally 
entitled to its p#ssession under the Alluvion Regulations, inasmuch 
as tht char in question is an: accretion to his estate which is con- 
tinguous to itand that the channel in between the char and the 
min land is fordable during the winter. 

Tbe defence therefore does not impugn the correctness of the 
prosecution case so far as the occurrence is concerned. The prose- 
cution case is that the accused men trespassed into the char ; erected 
a huton it and cut away paddy which was grown by the dargadars 
of Sultan who had taken settlement of the char in question from the 
Khash Mahal Department of the Government. The only questfon 
that needs to be considered in this case is one of possession, In 
this point I find that the prosecution have adduced unassailable 
evidence to show that from as early as 1920 the Government 
assumed actual possession of the char in question. Babu Jogendra 
Nath Sen gave evidence in this case, He is Court witness No. 1. 
He said that he possessed the char for 2 years up to 1923. He 
had been to the char in question. He got sands of the char sold 
and lastly he got the paddy which he: found grown in it by some 
unknown men cut. He is a zemindar, a director of many companies 

‘and I don’t disbelieve him. His evidence could therefore show 
‘that since 1921 Government have been possessing the char in an 
undisputed manner. Jogendra Babu said that ‘in 1923 some un- 
known men grew paddy in the char but that he got this paddy cut 
without there being any protest from avy body. This shows that 
some unknown men had trespassed into the land and had, on the 
sly, grown paddy there but when the paddy was cut, those men 
raised no objection, The conduct of those men therefore confirms 
the fact that the char in question was in the undisputed possession 
of the Government. The defence argued that it is the accused men 
‘who had grown the paddy. If that be so the accused men evidently 
committed trespass ; and the fact that they did not protest against 
the paddy being cut by Jogen Babu shows that the accused men” 
knew of their trespass and hence kept quiet. There is no evidence 
in record to show that the accused men did anything by way of com- 
plaining against those who had cut the paddy away in 1923. 
In 1924 this char was settled with Sultan by the Government. Exhibit 
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1 is the Zadufiat. This shows that as a matter of fact Sultan did take 
settlement of char Upendra. Now as regards Sultan’s actual posses- 
sion there‘is the evidence of these bargadars (P. Ws. 3, 4 and 6) 
and also of other witnesses who said they had sgen the Jargadars 
cultivating the char. The defence have criti¢ised the testimony 
of these witnesses. The defence say that the witnesses are not 
reliable. I don’t see any reason for disbeliéving® them. I have 
no doubt that the char has been in the possessio& of the Govern- 
ment since its accretion, and that the accused men came upon the 
char in March last, erected a hut thereon and cut away paddy 
therefrom, The facts of the case have not been challenged by the 
defence whose case is that the accused have been possessing the 
char for a long time. 


As regards the defence witnesses I am not inclined ta believe 
them. D.W. I said that he had seen the hut in question for two 
years orso. This is falsified by the evidence of Jogendra” Babu 


‘whom I cannot disbelieve. | 


Considering all the circumstances and facts of the case I am of 
opinion that the accused men are guilty of both the charges under 
sections 447 and 379 Indian Penal Code. 


Babu Susesh Chandra Talugdar for the Petitioner. 
No one for the Crown. ; 
The following judgment was delivered : 


Under the provisions of section 421 Code of Criminal Procedure 
the appellatesCourt has the power to dismiss an appeal summarily on 
receiving the petition and perusing the same. But, in this case, the 
learned Judge sent for the record and, after the arrival of the 
record, it appears that he did not give the appellant an opportunity 
of being heard. We think that under section 421 Code of Criminal 
Procedure the appellant was entitled to be heard in support of his 
appeal. Under these circumstances, the order dismissing the appeal 
is set aside and the learned Judge is directed to give the appellant 
an opportunity of being heard in support of his appeal. 


A. T. M. $ o Case seni back. 


| 
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Before Mr. Justice Suhrawardy, and Mr. Justice Duval, 


"BIRENDRA NATH CHATTERJI 
Y. 
‘UMANANDA MUKERJL* 


e 
Cartificate—indian Penal Code (Act XLV of 1860) section 197, —Criminal 
Procedure Code (Het Vf 1898) Section 253,—Post Office Savings Bank Act 
(V &f 1873) andgthe rules relating thereto. 


Per Curiam: Thecertificate given by the accused, who was entitled to the 
money on the death of the widow, the depositor, uader the rule that in the case 
of female depositors withdrawing money from Post Office Savings Bank by their 
authorised agents under rule 18, the agent must sign a certificate on the applica- 
tion for withdrawal to the effect “ certified that the depositor is on this day alive 
and sane”, is not a certificate prescribed by Government Savings Bank Act or 
statutory rules made thereunder and this certificate is not a certificate within the 


meaning of section 197 I. P. C. 
e 


The statutory rules under the Government Savings Bank-Act as to payment 
only apply in the case of payment of deposits to minors or guardians, of deposits 
belonging to lunatics or deposits by or on behalf of married woman but not to a 

widow. 

Fer Suhrawardy F: The word “certificate” occurring in section 197 1. P. 
C. contemplates a certificate which is required by law tobe given or signed for 
tbe purpose of being used in evidence in the course of administration of justice. 

The prosecution should not proceed when it was found by the Courts below 
that the complainant had no interest in the money which was withdrawn by the: 
accused, who was entitled to it as heir of the deceased. 

Dubitante: Section 197 I. P. C. if applicable to certificates contemplated by 


note 2 to section 25 of the general rules and orders framed under Post Office 
Savings Bank Act. 


Application for Revision by the Complainant. 
Charge under sections 197, 420 and 404 Indian Penal Code. 7 


The accused was discharged. The other facts appear from the 
judgment. * < , i 

Mr. S. K. Sen (Counsel), Babus Hira Lal Ganguli and 
Harendra Nath Mukerji for the Petitioner. 

Mr. B. C. Chatterji, Babus Debendra Narayan Bhatjacharji, 
Probodk Chandra, Chatterji, Satindra Nath Mukerji, Mritunjay 
Chatterji, Biraj Mokan Roy and Nirmal Chandra Chakravarty 
for the Opposite party, ° 


The judgments of the Court were as follows : is 


®Criminal Revision No, 318 of 1925, against the order of the District Magige 
strate of Berhampur, dated the 24th March, 1925, affirming that of Mr. J. M., 
«Chowdhury, ‘Deputy Magistrate of Berhampur, dated the 26th Februagy, 1925. 
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Duval, J :—In this case a Rule has beer obtained against an 
order of discharge of one Umananda Mukherjee who was placed on 
his trial under sections 197, 420, and 404 Indian Penal Code. The 
charge against him was that he knowing of the death of one Bhaba 
Sundari Debi who died on the 3rd January 1923 as her agent in 
respect of her savings Bank account at Berhampore withdrew on the 
sth and gth January 1923 in all Rs. 1550 by signing two certi- 
ficates to the effect that she was alive on those days. The Deputy 
Magistrate discharged the accused holding that s&ctions 420 and 
404 did*not apply because as a matter of fact the accused was 
entitled to the money on the lady’s death and section 197 did not 
apply on the ground that the certificates given that the lady*was 
alive and sane, were not such certificates as were contemplated by 
section 197 Indian Penal Code. 

After the discharge by the Deputy Magistrate the case came up 
before the District Magistrate who agreed with the Deputy Magis- 
trate and refused to order a further enquiry. 

Now, the point for decision to my mind appears, to be whether 
these certificates which undoubtedly the accused gave on the sth and 
oth January 1923, that the depositor Bhaba Sundari was alive and 
sane when she was already dead are certificates which came within 
section 197. Under the Government Savings Bank Act (Act V of 
1873) under which the Post Office Savings Bank is conducted the 


- Governor-General in Council may make certain statutory rules. 


But these rules as to payment only apply in the case of payment of 
deposits to minors or guardians, in the case of payment of deposits 
belonging to*lunatics and in the case of payment of deposits by or 
on behalf of married women. Bhaba Sundari comes under none 
of these three classes. She was a widow and the accused was her 
brother by adoption. The certificate given under the rule that in 
the case of female depositors withdrawing by their authorised 
agents under rule 18 the agentemust sign a certificate om the appli- 
cation for withdrawal to the effect ‘certified that the depositor is 
on this day alive and sane’ does not appear to be a certificate either 
prescribed by the Government Savings Bank Act or by statutory 
rules made thereunder. The rule appears to ke made for the 
general conduct of the Post Office business. Therefore it appears 
to me that the certificates given by Umananda cannot be certifi- 
cates such as are covered by section 197 Indian Penal Code. 
The question whether they can come under any other section of 
the Code which requires sanction under section 195, Criminal Pro- 
cedure Code is not at present before us. This is purely a private 
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prosecution and not on the complaint of any of the officers of the CRIMINAL, 
Post Office. i ose. 
In this view I agree with the finding of the Deputy Magigtrate Binoda 
and the District Magistrate that section 197 does not apply. v 
Umananda. 


Therefore this Rule must in my opinion be discharged. 
Suhrawardy, J:—I agree with the interpretation py? by my Duval, 9. 

learned brother oħ the rule or rather the note to the rule framed = 
nder they Post Office Savings Bank Act. | should, however, like 
to base my opinion on the general policy which should guide us in 

* interfering with the order of the trial Court when discharging. aw 
accused under section 253 Criminal Procedure Code. This isa, 
private prosecution by a person who has been found by both the 
Courts below to have no interest in the money which was withdrawn 
by the accused. lt has been found that the accused was the person 

’ who was entitled to this money. He is the heir to the deceased 
and the money would have come to him as heir. dn the 
circumstances it is not desirable that this prosecution should ° 
proceed. 


With regard to section 197 1 have great doubt if it applies to 
certificates contemplated by note 2 to section 25 of general rules 
and orders framed under Post Office Savings Bank Act (Act V of 
1873). That note says “In the case of withdrawals made from 
the account of female depositors by their authorised agents under 
rule 18 the agent must sign the following certificate on the appli- 
cation for withdrawal ‘Certified that the depositor is on this day 
alive and sane’. My learned brother bas pointed oyt that this rule 
is not one of the rules which the Governor-General in Council is 
authorised to make under section 14 of Act V of 1873. But assum- 
ing that such a rule was framed under legal authority 1 am afraid 
that section 197 is not, applicable to a certificate granted under 
such rple. The use of the word ‘Certificate’ in the rule has no 
doubt led to this confusion. In the ‘note the word “Certificate” 
might have been replaced by the word “declaration” or “statement”. 
The certificate contemplated by section 197 to my mind as at 
present advised is a certificate which is required by law to -be given 
or signed for the purpose of being used in evidence in the course 
of administration of justice. That section is one of the sections in 
the Chapter headed “Of False Evidence and Offences againat 
Public Justice”. Section 198 which follows it makes” its meaning 
clear, Section 198 runs thus “Whoever corruptly uses or attempts 
to use any such certificate (namely certificate contemplated by 


section 197) as a true certificate knowing the same 40 be false in 
. °’ . e . 
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CRIMINAL. any “material point shall be punished in the same manner as if he 
ias: gave false evidence”, This section indicates that the ‘offence of 
Baada issuing or sigaing a false certiffcate is one which is intimately con- 

ee ee nected with the administration of justice. The only thing which 
samananda; goes against the view is that it is nota section which requires- any 


Sukrawardy J. — specialeganction of a Court of justice or of a public officer for the 
initiation of the proceedings, It is, however, annesessary to go 
into greater details in this matter as I thick that on, the other 


oe grounds this Rule ought to be discharged. 
A, C. R 4 Rule discharged. 
. z e 
f APPELLATE CIVIL =: 
Beler Sir Babington Bennett Newbould, Knight, Judge and 
Mr. jets Graham. 
ISWAR SANT AND OTHERS 
Civil. 
atan I. 
ee TORENDRA NATH KUILA* 
Sune, 5. : 

= Ejectment—Under-raiyat—Heritability—Occupancy right—Local custom —Res- 


Judicata. 
e 


Where in a suit infer partes in ejectment it was held that the defendants had, 
no right of occupancy, buf the suit was dismissed on the ground of its being insti- 
tuted before the agricultural year in which the defendants’ predecessor died and on 
appeal the decree of dismissal was affirmed on the second ground, the appellate 
Court coming to no decision on the question, whether the defendants had a right’ 
of occupancy, held that is was not res-judigata in a subsequent suit for ejoctment : 
Sheosagar Singh v. Sitaram Singh (1) followed. 


Under ordinary circumstances, the right of an under-raiyat is not heritable. 


An under-raiyat may acquire right ofsoccupancy by custom or usage and is 
not ‘then liable to be ejected under section 49 of the Bengal, Tenancy Act: 
Gopal Mondal v. Tapai Sankhari (2) referred to. 


° © Appeal from Appellate Decree’ No. 2213 of 1922, against the decree, of Babu 
Ba mandas Mukherje, Subordinate Judge, 2nd Court of Midnapore, dated 
the 12th May 1922, modifying the decree of Babu Soroj Kanta Banerjee, Munsiff, 
3rd Court, at Tamluk, dated 25th February, 1921. 

(1) (1897) L. R. 241. A. 50; I. L. R. 24 Cale. 616. 
(2) (1918) 1. Ly R. 46 Calc: 43. i 
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HIGH court. 


The descendant of an under-raiyat, who acquired right of occupancy, if he 
fails to prove heritability under a local custom, is a trespasser on the land and is 
liable to be ejected without notice. ` 


Appeal by the Defendant, 


Suit for ejectment. 


The material facts appear from the judgment. g 
© + | 


6 Babu Afurba Charan Mukerjee for the Appellants. 
Mr, Mahendra Nath Ray and Babu- Santosh Kumar Pal for the 


“ Respondent. 


è The judgment of the Court was as follows : 


‘This is an appeal against a decree in ejectment. The prede- 
cessor of the defendants was an under-raiyat under the plaintiff, 


The main question in this appeal. is whether that under-raiyati 
tenancy descended to the defendants by inheritance, Thé first 
Court held that the defendants’ predecessor was an under-raiyat 
with right of occupancy and that the defendants had succeeded to 
that right. The lower appellate Court has held that the defendants 
had no right of occupancy and were mere trespassers on the land 
and that the plaintiff was therefore entitled to a decree for khas pos- 
We think that the learned Subordinate Judge 
who decided the case in the lower appellate Court was in error so 
far as he held that the question whether the defendants had a right 
of occupancy in the disputed land was ves judicata. In a previous 
suit'in ejectment which was inter partes the Munsiff who tried the 
suit held that the defendants had nə right of occupancy but he 
dismissed the suit on the ground of its being- instituted before the 
expiry of the agricultural year in which the defendants’ predecessor 
died. On appeal that decree of dismissal was affirmed on the 
second ground and the lower appellate Court came to no decision 
on the question whether the defendants hada right of occupancy. 
The decision of the Judicial! Committee of the Privy Council in 
Sheosagar Singh v, Sitaram Singh (1) is a clear .authority for hold- 
ing that the decision of the first Court in a former suit did not 
operate as ves judicata in the present suit. But though the lower 
appellate Court was wrong on this pojnt and though its judgment 
is not well expressed there is a finding apart from that of ves judicata 
which is sufficient to support its decision. 
defendants have failed to prove that the under-raiyati interest of 


session of the same. 


(1) (1897) L. R. 24 L. A, 50; I L. R. 24 Cale. 616. 


It was held that the 
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the defendants’ prodecessor was heritable under some local custom 
and that even supposing that their predecessor had “a right of 
occupancy therein this is of no benefit to them unless they can prove 
local custom of heritability. It is contended on behalf of the appel- 
lants that this decision is wrong and that if the defendants’ predeces- 
sor hadegn occupancy right their. right was necessarily heritable. It 
is now settled law that under ordinary circumstances the right of 
an under-raiyat is not heritable. No authority has peen showa 
to us in support of the contention that the interest of an under- 
saiyat with a right of occupancy is heritable. 


It is contended that unless an under-raiyat with a right of occus 
pancy has the same benefits which the law gives to a raiyat with 
qccupancy rights he will gain no benefit from such a right. But 
there is one section in the Bengal Tenancy Act which makes a 
provision for the benefit of an under-raiyat having an occupancy 
right “and that is section 183. Further it has been held bya 
Division Bench of this Court in the case of Gopal Mondal v. Tapai 
Sankhari (1) that an under-raiyat may acquire right of occupancy 
by custom or usage and is not then liable to be ejected under 
section 49 of the Bengal Tenancy Act. We are unable to accept 
the contention that from this decisiun it follows that when an under- 
raiyat has a right of occupancy section 26 of the Bengal Tenancy 
Act is applicable. Section 26 is by its term limited to the case of 
raiyat in respect of his right of occupancy and cannot be held appli- 
cable to the case of an under-raiyat who, as already stated has not, 
as such, a transferable right in his holding. Inthe case ofa raiyat 
bis holding is heritable whether he is an occupancy raiyat or a non- 
occupancy raiyat, In the case of an under-raiyat who has no right 
of occupancy his holding is certainly not heritable and we can find 
nothing either in the statutory law or in the case law which would 
make an exception in the case of an under-raiyat with rjaht of 
occupancy. We therefore, hold that the decision of the Subordi- 


. nate Judge is right on the ground that the defendants having failed 


to prove that their predecessor's interest was heritable under a local 
custom were trespassers on the land and were liable to be ejected 
without notice. It is contended that the lower appellate Court 
should have decided the issue which was raised in the first Court 
Whether the defendants had been recognised as tenants after their 
predecessor's death. That issue was decided against the defen- 
dants by the Court of first instance. It does not appear that in the 
(1)(1918) 1. L. R. 46 Calc. 43. 
. 
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lower appellate Court a contention raised on the respondent’s behalf 

that this portion of the first Court’s judgment was wrong. It was, 

therefore, unnecessary for the lowar appellate Cougt to record a 

finding on that issue. ° 
We accordingly, dismiss this appeal with costs. 


A. C. R. Appeal dismissed. 


PRIVY COUNCIL. 


PRESENT. —Zøord Shaw, Lord Carson, Lord Blanesburgh, 
Sir John Edge, and Mr. Ameer Ali. 
VAITHIALINGA MUDALIAR & OTHERS 
D. 
SRIRANGATH ANNI & OTHERS. 


LON APPEAL FROM THE HIGH COURT oF JUDICATURE AT Mapras]. 


Hindu Law— Widow's interest in husband’s estate—FPosition of reversionary 
heirs to the estate -Adverse possession against widowm—Judgment after trial 
in suits by or against widow — Possessory suits involving issue of validity 

< of adoption—Limitation Act (IX of 1871), Shd. M Art. 129—Limi- 
., tation Act, (XV of 1877), Schad. II Art. 141 


A Hindu widow has not power to make a gift of her husband’s estate. Hand- 
ing over the possession of the estate to a son to whom she has validly adopted 
to her deceased husband is not making a gift of the estate tohim. The estate 
became his on his adoption if he was validly adopted. She has no power to sell or 
assign the estate except for necessity, so as to bind her husband’s reversioners after 
her death, 4 

A Hindu widow is entitled to the beneficial use and enjoyment of her hus- 
band’s estate during her life. She also represents the estate in suits brought by 
or against her for possession of that estate or any part of it, and she and the 
reversionary heirs of the estate are bound by any final decree of Court, duly and 
properly obtaingd, after fair trial, and free from any collusion or fraud: WV. C. 
Chukerbutty v. I. C., Chukerbutty (1); K. WNatchier v. Raja of Siva 
gunga (2); Aumirtolal v. R. Mitter (3); Jugg? Kishore` v. F. M. Tagere (4); 


(1) (1868) 9 W. R. 505; B. L. R. Sup. Vol. 1008. . 
(a) (1863) 9 M. I. A. 5393 2 W. Re P. C. 31. 
(3) (1875) L. R.:29 1. A 113315 B. Le Re 103,23 W. Re 2140 
(4) (1884) L. R. 11 Ie A. 663 I. Le Re 30 Cale, 085. 
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P.C.’ Partab N. Singh v, Trilokinath “Singh (1); Hurrinaih Chatterji v. Me M. 
1925. Goswami (2); Chaudhari R. Singh v. Bulwant Singh (3); followed, 
ww « Runchordass ye Parvatibhat (4), digtinguished . 
vee A’ suit brought to establish any rights, but involving necessarily the determi- 
Sri sangath! nation of the validity or invalidity of an adoption as the basis of. such rights, fell 
== under article 129 of schedule I of the Limitation Act, IK of #871: $agadamba 


v. Dakhfna-(5), followed. 
Nine consolidated appeals from a decree dated Th November, 

1916 of the High Court, modifying a decree dated the gth Septefh- 

ber, 1908 of the Subordinate Judge of Nagapatam. 

e The main facts and arguments appear from the judgment of their 
e Lordships. 
Sir G. Lowndes K C, W. Wallach and M. R. Pillai for the 
Appellants. 
J. M. Parekh for Srirangath Anni & others. 
L. De. Gruyther. K, C, and K. V. L, Narasimham for Soma- 

sundaram Chettiar and A. Rangasami Chettiar. . 

. A G. A. Vv. 
April, a. The judgment of the Board was delivered by 

= Sir John Edge: These are nine consolidated appeals from a 
LENG decree, dated the 15th November, 1916, of the High Court at 
Madras, which-varied a decree, dated the 4th September, 1908, 
of the Subordinate Judge of Nagapatam. 

The suit in which these appeals have arisen was brought in 
the Court of the Subordinate Judge on the and July, r905, by 
three plaintiffs, who were reversioners of Arunachala Mudaliar, 
against thirty-eight defendants for the possession of lands which were 
alleged by the plaintiffs to be lands of the Kulikara estate in the 
District of Tanjore and for mesne profits. The title of the plain- 
tiffs to sue was denied by the defendants on various grounds, of 
which those which are now important and have to be considered 
are whether the suit :was not barred by the result of a litigation 
which began in 1887 andeended’ with a final decree in 1892, and 
whether the suit was not otherwise barred by the law of limita- 
tion. j 

The Kuhkara estate admittedly belonged to Arunachala when 
he died in 1849. He was then about twenty-two “years of age. 
The family to:which he belonged were Hindus ofthe Sudra caste. 


Pe MA 


(1) (1884) L, R. 11 L A. 19731. L. R. a1 Calc. 186. 
(2) (1893) L. R. 20 I. A. 183; I. L. R. 21 Calc. 8. 
(3) (1918) L. R. 45 L A. 168; 28 C. L. J. 519. i 
(4) (1899) L. R. 26 1. A. 715; I. L. R, 23 Bom. 725. 
(5) (1886) L. R. 13 L A. 84; L L. R. 13 Calc. 308. 
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He had been adopted by Vithialinga Mudaliar, a relation, who was 
descended fiom an ancestor from whom Arunachala also was descen- 
ded, The plaintiffs are the three sorts of Chokkappa Mudaliar, yho 
was the youngest of three brothers by birth, that is, natural brothers, 
of Arunachala, Arunachala died childless, leaving a widow, Chokkam- 
mal, who died on the a5th December, 1902, within twelve years 
before this sut was instituted. She was a defendant to the suit with 
which the litigation of 1887 commenced. It will be necessary to 
refer at some length to that litigation. The following pedigree will 


show Arunachala and his natural brothers and some othere 


persons :— 


e 
ree, 





ee 








Hi | d 
Arunachala, Kalianasundara, Alagusundara, Chokkappa, Ta 
died in 1849. : died in 1866 or adopted by who died in 1894. 
leaving a widow, 1867. | Chokkammal, : 
Chokkammal, who validity of adoption 
died 25th December, disputed, died in 7 
1902. | 1864, leaving a 
widow, Murugathal, 
| 4th defendant, who i 
—— ——— — adopted Thiagaraja, ; 
who died in 1881, 

Bavakrisnasami, Thiagaraja. leaving 2 widow, 

an ascetic, died adopted by who died in 1882, 

t2th October, 1903, Murugathal, 

leaving a widow, validity of adoption 

Srirangath, 1st disputed. 

defendant. 

|| l | 

and defendant, 3rd defendant, son, son, son, : 
a daughter. a daughter ist plaintiff. 2nd plaintiff. 3rd plaintiff, 


Arunachala, as whose reversioners the plaintiffs claim to be, 
bad before his death directed his wife Chokkammal to adopt asa 
son to him his natural brother Alagusundara. In 1862 Chokkam- 
mal did as a fact adopt Alagusundara as a son to her late husband, 
Alagusundara was a younger natural brother of Arunachala, and at 
the time ‘of the adoption there w&s no pne living who could give 
him in adoption. As a matter of Hindu law the adoption was 
invalid. 


in possession af the immovable property now in question, reserving 
to herself for her maintenance some of the immovable property to 
which she was entitled as the widow’ of Arunachala. With thee 
property which she reserved for her maintenance this ‘suit is not 
concerned. There can be no doubt that in 1862 Chokkamal did 
put Alagusundara i in possession of the propérty now in question, In 
March, 1862, she presented an undated petition to thg Tahsildar of 


In 1862 Chokkammal, having adopted Alagusundara, put him 
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Nannilam, the Revenue Officer, in which she stated that, with the 
consent of her husband, she had adopted Alagusundara, his 
natural youngér brother, and, with the exception of certain villages 
which she named, she had made bim proprietor of all the land and 
other properties, etc, standing in her name, andsprayed that, with 
the exbeption of three villages, “the miras’ (ownership) might be 
transferred to him and all the sircar proceedings might be Ku 
in his name. è 
Alagusundara continued to be in possession of the property of 
e which Chokkammal kad put him in possession in 1862 until he died’ 


e in 1864, and had dealt with the property which had been transferred 


to him as an absolute owner would have done. Upon. his death in 

1864 his elder brother Kaliavasundara, on the 18th July, 1864, 
presented a deed of consent to the Tahsildar of Nannilam praying 
for the transfer to the name of Thiagaraja of the property which 
stoof in the name of Alagusundara, and the miras was transferred to 
bim, Thiagaraja was by birth a son of Kalianasundara and had 
been adopted by Alagusundara He was in 1864 about two years of 
age. 

From the 18th July, 1864, Kalianasundara, until he died in 
September, 1876, was referred to in all documents relating to the 
property as the guardian of Thiagaraja, who was in possession of 
the property in question from 1864 until he died in 1881, 
and during that time the management of the affairs of the 
family was carried on solely in his name. Upon the death of 
Thiagaraja in, 1881 the miras which had stood in his name 
was altered to the name of his widow Kamalath, a girl of about 12 
years of age, who diéd in 1882. Upon the death of Kamalath in 
1882, Murugathal, the mother by adoption of Thiagaraja, took 
possession of the property in question for a Hindu widow’s interest 
and held it until 1884, when Chokkammal forcibly ejected her. 

On the gth February, #887, Murugathal brought a suit in the 
Court of the Subordinate Judge of Nagapatam against Chokkammal 


. and others, in which she claimed a decree for the possession of 


the properties now in question, alleging in her plaint that her 
husband Alagusundara had been the adopted son Òf Arunachala, 
and that the properties which she claimed belonged to him as such 
eadopted son, and had been enjoyed by him from 1862 until he 
died in 1864 ; that after his death her adopted son Thiagaraja 
had enjoyed them until he died in 1881, and after him his widow, 
Kamalath, got them according to Hindu law and she died childless 
in 1882, andesince ber death she, Murugathal, got them under 
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Hindu law and ‘enjoyed them until 1884, when Chokkammal 
forcibly took possession of them and enjoyed them adversely to 
her. Chokkammal in her written statement in that suit denied 
Murugathal’s title, alleged that she, Chokkammal, had been in 
possession of*the property in question for 38 years from the death 
of her husband Arunachala in 1849, and denied that Alagysundara 
had been agopted. Several issues were framed by the Subordinate 
Judge in that suit, who found that Alagusundara was adopted as 
a son to Arunachala in 1862 by Chokkammal, who had the authority 
of her husband to make the adoption, that the @doption was 
invalid according to Hindu law, that Thiagaraja was adopted by 
Murugathal under the authority of her husband, but that the’ 
course of conduct of Chokkammal and the change of position of 
Alagusundara as the result of his adoption made it inequitable 
to hold that he had not title to the property, and that the putting 
him in possession of the property in question and allowjng him 
to manage it for his own purposes substantially operated as a 
gift of the‘property to him. The Subordinate Judge in that suit 
also held that Murugathal’s claim of adverse possession of the 
miras for twelve years was established, and on the 18th December 
1889, he gave her a decree for possession of the property which she 
claimed. From that decree of the Subordinate Judge the suit of 
1887 went on appeal by Chokkammal to the High Court at Madras. 
The learned Judges of the High Court held that Alagusundara’s 
adoption was invalid, but holding that Murugathal’s claim of adverse 
possession for twelve years was established, by their decree of the 
17th August, 1892, dismissed Chokkammal’s appéal. Chokkammal 
did not appeal from that decree of the High Court, and it became 
final. ; 


It is necessary to consider what was Chokkammal’s position 
as a Hindu widow and how far her acts could, according to Hindu 
law, bind the reversioners to her husband. On Arunachala’s death 
in 1849 sbe became entitled to the full beneficial enjoyment of the 
estate which had been his at the time of his death. As Mr. Mayne, 
in paragraph 605 of his “ Hindu Law and Usage,” oorrectly, in 
their Lordsflips’ opinion, said :— 

“It was at one time common to speak of a widow’s estate as 
being one for life. But this is wholly incorrect. It would be fust 
` as untrue to speak of the estate of a father under the “Mitakshara law 
as being one for life. Hindu law knows nothing of estates for life, 
or in tail, or in fee... It measures estates, not by duration, but by 
use, The restrictions upon the use of an estate inherited by a 
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woman are similar in kind to those which limit the powers of a 
male holder, but different in degree,” 

The Hindu ewidow has not power to make a gift of the estate. 
Handing over the possession of the estate to a son whom she has 
validly adopted to her deceased husband is not making a gift of 
the esta#ie to him. The estate became his on his adoption if he 
was validly adopted. She has no power to sell opassign the estate 
except for necessity, so asto bind her husband’s reversjoners after 
her death. But she represents the estate in suits brought by her 
@ against her for possession of the estate or any part of it, and she 
and the reversioners are equally bound by any final decree which a 
Court makes in such a suit provided that the suit was fought out 
according to law and was not collusive or fraudulent. 

In the suit (of ?) 1887 Chokkammal was no doubt personally inter- 
ested to defeat Murugathal’s claim for the possession of lands which 
had been in her own possession as the widow of Arunachala from 
1849 until 1862, but although her object in resisting Murugattal’s 
claim was probably a purely personal and selfish object, she did, 
in fact and in law in that suit, represent the estate as well as her 
own interests as a Hindu widow. The suit of 1887 was not a collu- ` 
sive suit ; it was regularly and according to due procedure at law 
fought out in the Court of the Subordinate Judge and in the High 
Court. 

A protracted argument was submitted to the Board on the ques- 
tion whether under Hindu law adverse possession against a widow 
in possession of, an estate for a Hindu widow's interest bars the 
reversioner. While it is not necessary in the view which will later 
be announced by the Board on the question of limitation in this 
case to make any formal pronouncement upon this point, it may be 
convenient to say that the authorities referred to were as follows :— 
In Goluckmonee Dabee v, Degumber Dey, which was decided in 
1852, Sir Lawrence Peel, who was the Chief Justice of the Supreme 
Court at Calcutta, said :—"It has been invariably considered for 
many years that the widow” (speaking of the widow as heir) “fully 
representse the estate, and it is also settled Jaw that adverse 
possession which bars her bars the heir after her, whiche would not 
be the caseif she were a mere tenant for life, as known to the 
Eeglish law.” (See the reference to that case in the judgment of 
Sir Barnes Peacock, C, J., ing W. R. Civil Ruling at page 507). 

In Katama Natchier v, The Rajah of Shioagunga, (1) which was 
decided by the Board in’ 1863, the Board, consisting of sKnight 


(1) (1863) 9 Mal. A. 539. 
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Bruce, L. Ja Sir Edward Ryan, and Turner L., Jẹ, the assessors 
being Sir Lawrence Peel and Sir James W. Colvile, all being emi- 
nent lawyers, and three of them*having had judicial experience in 
India, Lord Justice Turner delivered the considered judgment of 
the Board, andsin it said, at page 603, as follows :— 

“It seems, however, to be necessary, in order to detersfine the 
mode in whith thts appeal ought to be disposed of, to consider 
the questign whether the decree of 1847, if it had become final in 
Anga Mootoo Natchier’s lifetime, would have bound those claiming 
the Zemindary in succession to her. And their Lordships are of 

¿Opinion that, unless it could be shown that there had not been a, 
fair trial of the right in that suit—or, in other words, unless that 
decree could have been successfully impeached on some special 
ground, it would have been an effectual bar to any- new suit in the 
Zillah Court by any person claiming in succession to Anga Mootoo 
Natchier. For, assuming her to be entitled to the Zemindary at 
all, the whole estate would for the time be vested in her, absolutely 
for some purposes, though, in some respects, for a qualified interest ; 
and until her death it could not be ascertained who would be en- 
titled to succeed. The same principle which has prevailed in the 
Courts of this country as to tenants in tail representing the inheri- 
tance would seem to apply to the case of a Hindoo widow, and it 
is obvious that there would be the greatest possible inconvenience. 
in holding that the succeeding heirs were not bound bya decree 
fairly and properly obtained against the widow.” 

The declaration as to Hindu law which their, Lordships have 
quoted from the considered judgment of the Board, which was 
delivered by Lord Justice Turner in 1863, hasin the present appeal 
been objected to on the ground that it was obiter. The following 
cases however were referred to as showing that the doctrine 
there get forth was in accord with the course of judicial decisions. 

Their Lordships will first Tefer te the case Moblin Chunder 
Chuckerbutty v. Issur Chunder Chuckerbutty, (1) which came before 
a Full Bench of the Calcutta High Court, 1867, in which tbe decla- 
ration of the Board in the Shivagunga case (2) to which their Lord 
ships have Yeferred was accepted as a correct statement of the Hindu 
law to which it related and was applied to the case before the Full 
Bench. The facts of the case before the Full Bench are not folly 
stated in the order of reference to the Full Bench, but they were 
as follows: One Ramdoollub Chuckerbetty died possessed of an 
estate consisting of lands leaving two sons, two daughters and his 
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widow, Dkone Mala. The‘two sons died without issue. i in the life- 
time of the widow, and upon their death the widow, Dhone Mala, 
became entitle? to the possession of the respective estates of the 
sons, but the defendant in that suit, a stranger, and as.a trespasser, 
took possession of the estate more than twelve years Before the suit, 
and the widow never obtained possession. Upon the edeath of the 
widow, sons of the daughters, who were the revetsionérs to their 


uncle’s estate, brought the suit for possession, which was before 


the Full Bengh in second appeal. The first appellate Court had dis- 
ofissed the suit as not brought within time, that is, within twelve 
gears from the time when the defendant had wrongfully taken poss» 
ession, and the question before the Full Bench was whether the 
suit was barred by limitation or whether the reversioners could sue 
upon the death of the widow, Dhone Mala. The Full Bench held 
that the cause of action arose when the defendant had taken poss- 
ession and that the suit was time barred. The Full Bench wag añ 
exceptionally strong Bench of Judges, who had much experience 
in cases involving considerations of Hindu law. Their Lordships 
will give extracts from the judgments which were delivered in the 
Full Bench, as those judgments appear to their Lordships to con- 
firm the declaration as to Hindu law which they have quoted from 
the judgment of the Board in the Skivagunga case (1) and to have a di- 
rect bearing on the appeal before the Board, and are very instructive. 

In delivering his judgment in that Full Bench case, with which 
Seton-Karr, J., concurred, Sir Barnes Peacock, C. Ja, after’ refer- 
ring to Sir Lawrence Peel’s judgment already mentioned, said : 

“It was also held by the Privy Council in the Ssivagunga case (1) 
that in the absence of fraud or collusion a decision against a widow, 
with regard to her deceased husband’s estate, would be binding 
upon the reversionary heirs-... ...1f the female heir in the present 
case had sued the wrong doer, ang without fraud or collusion had 
failed to make out her case td turn him out of possession, the rever- 
sionary heirs would have been bound by the decision, I am 
assuming that they are not claiming through the female heir.” 

Farther on Sir Barnes Peacock said : : 

“It is said that the reversionary heirs could not sue (for posses- 
sion) during the lifetime of the,widow, and that therefore they ought 
not to be barred by any adverse holding against the widow at a 
time when they could not sue. But when we look at the widow as a 
representative, and see that the reversionary heirs are bound by 
decrees relating to her husband’s estate which are obtained against 
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her without fraud or collusion, we are of opinion that they are also "P.C. 
bound by limitation, by which she, without fraud or collusion, is ios: 
barred.” ° . Viti = 
Jackson, J., in bis judgment, said : v. 
“I entirely comcur in the opinion of the Chief Justice that the Srirangath. 


. plaintiff (the reveysionary heir) was barred in the present caeé....It Sir John Edge. 
has been distifictly held by the Privy Council in the Shivagunzga Soe, 
case (1), thatea decision fairly arrived at without fraud or collusion in 
the presence of a Hindu widow in possession of the estate will bind 
reversionary heirs. That being so decided, it appears to me im- 9 
Pessible to escape the conclusion that an adverse possession which e 
barred the widow will also bar the heirs, and in that opinion we 
are fully and strongly supported by the decisions of the late Supreme , 
Court in the cases to which his Lordship the Chief Justice has 
referred,” 

Phear, J, in his judgment, said; 

“I too desire to avoid pledging myself to all the illustrations 
which have fallen from the Chief Justice ; but with this exception, 
I concur entirely in the reasoning which he has given in support of 
his conclusions, and I concur also in the remarks which have been 
made by Mr. Justice Jackson. I will add that it seems to me that 
when a reyersionary (Hindu) heir succeeds to the property of his 
ancestor on the death of an intervening female heir, he takes sub- 
stantially the same proprietary right as she enjoyed, and no more, 
though doubtless she was fettered ina way that he is not, with 
regard to the dealings with the property, viz. her,alienations are 
often liable to be avoided by him when he succeeds to the right of 
succession.” 

Macpherson, J., in his judgment, said : B 

“I also concur in the proposed answer. But a very great differ- 
ence exists between the case immediately before us and the case in 
which a mother or other Hindu female Having an estate similar to 
that of a childless widow has herself alienated property belonging to 
the estate which she has taken as heiress, without sufficient reason 
for making such alienation. In the latter case, the alienation is 
good as against her, and so far as her own life interest is concerned, 
Therefore, in fact, no cause of action necessarily arises at all with 
respect to her alienation so long as she lives. The cause of action? 
does not arise until her death, when the reversioner’s cause of action 
for the first time accrues. ln the case before us, the property 
having never reached the hands of the mother (the Hindy widow) 
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at all, having been throughout held adversely to her, the cause of 


action (of the reversioner) accrued in the mother’s lifetime, and 
therefore a suit to recover posséssion, by whomsoever it may be 
brought, is barred unless instituted within twelve years from the 
commencement of the adverse possession”, 

In*,4dumiriolall Bose v. Rajoneekant Mitter (x) i in 1875, the 
decision of the Full Bench at Calcutta in Nobin Churtder Chucher- 
butty v. Issur Chunder Chuckerbutty (2), was cited in argument, and 
Sir : ‘Barnes Peacock, in delivering the judgment of the Board, 


eaffirmed that decision. 


In Jugol Kishore v. Maharajah Jotindra Mohun Tagore, (3) 
which was before the Board in 1884, where a Hindu widow's right, 
title and interest in property had been sold in execution of a money 
decree, the Board, without a suggestion of dissent from the ruling, 
said, at page 73, “It was held in the Shivagunga case (4), that 
although a widow has for some purposes only a partial interest, 
she has for other purposes the whole estate vested in her; and that 
in a suit against a widow in respect of the estate the decision is 
binding upon the reversionary heir.” The Board also said: 

“If the suit is simply fora personal -claim against the widow, 
then merely the widow’s qualified interest is sold (in execution of 
the decree) and the reversionary interest is not bound by it (the 
sale), If, on the other hand, the suit is against the widow in res- 
pect of the estate, or for a cause which is not a mere personal cause 
of action against the widow, then the whole estate passes,” 

In Parta Narain Singh v. Tvilokinath Singh, (5) which was 
before the Board in 1884, the Board said, at page 207: 

“It is sufficient for*the present purpose to hold that, until she had 


appointed another to be owner and representative, the Maharanee’s 
estate in the taluk was sufficient to constitute her the full respresen- 


tative of itin the former suit. 


Her estate was at least as large 


as that of a Hindu widow in hér husband's property. What was 
said by this Board of the widow’s estate in the Shivagunga case (4), 


is applicable to hers.” 


In Husvinath Chatterji v. Mohunt Mothoor Mokun Goswami, (6) 
which came before the Board in 1893, it was held tha® the rule in 
the Shivagunga case (4), to the effect that an adverse decree against 
a Hindu widow binds those ‘claiming in succession applies equally 


to the case ‘of the daughter. 


It had been argued in that case that 


the adverse title alleged was founded on something which was 
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independent of limitation, and that the Limitation Act XV of 1877 e P.C. 
let the reversionary heir sue within twelve years from the time 1925. 
when his right to possession accrted. With reference to that Vaithialing a 
argument, Lord Watson, at page 188, said :— v. 
Sriran gath. 


“But you mpst show that the new law gives a right of action to = 
a reversioner notwithstanding that the widow's right of possession Sir John Edge. 
had been extimguished by decree.” an 

eOwing to the fact that it did not appear from the judgment of 
the Board when Pearimoni, who was the second wife of Rama- 
mundun Goswami, had died, beyond the fact that she “was living e 
when he died in 1847, there was some hesitation in referring to A 
that case in the argument of this appeal, Mr. De Gruyther has, 
however, shown from the Appeal Record of that case, which is pres, 
served in the Privy Council Office, that Pearimoni died in 1855, 

In Chaudhari Risal Singh v. Bulwant Singh (1) which was 
before the Board in 1915, Chaudhari Risal Singh, alleging that he 
was the reversionary heir cf Jagat Prakash Singh, brought a suit 
against Bulwant Singh for possession of immovable property known 
as the Landhaura estate. The property there claimed had belonged 
to Raja Raghubir Singh until he died childless in 1868. Raghubir 
Singh left a widow, Rani Dharam Kunwar, who boreto hima pos- 
thumous son, Jagat Prakash Singh, who died in 1870. Rani 
Dharam Kunwar had the authority of her husband to make succes- 
sive adoptions. ln 1877 she adopted to her husband a boy who died 
within three years after he had been adopted, and then she adopted 
another boy, who died in 1885, and in 1890 she adopted Bulwant 
Singh, the defendant to the suit. She continued in possession of the 
property, alleging that her husband Raghubir Sfhgh had by his will 
left it to her for her life After a time Rani Dharam Kunwar and Bul- 
want Singh quarrelled. She was claiming a right to manage the Pro- 
perty during her life ; he was claiming his full rights as an adopted 
son. The result was that, on the th January, 1905, Rani Dharam 
Kunwar brought a suit in the Court of the Subordinate Judge of 
Saharanpur against Bulwant Singh, in which she claimed to have 
it declared that she had no power to adopt Bulwant Singh and had 
never validly adopted him, and to have her registered deed of adop- 
tion, in accordance with which she had adopted him, declared 
void and ineffectual against her. He alleged that Rani Dharame 
Kunwar had power to adopt him, and had validly ddopted him. 
The Subordinate Judge, holding that Rani Dharam Kunwar was 
estopped from denying that she had validly’ adopted Bulwant Singh, 

(1) (1918) L. R. 45 L A. 168, . 


B74, . 


P. c., 


1925. 
www 


Vaithialinga 


v. 
Srirangath. 


Str John Edge. 


= 


e THE CALCUTTA LAW JOURNAL. : [Vor XLI}. 
É ; 


dismissed her suit, She appealed to the High Court at Allahabad, 
and the High Court, also holding that Rani Dharam’ Kunwar was 
estopped, dismissed her appeal. Thereupon she appealed to his 
Majesty in Council. The Board in that appeal considered the 
evidence in that suit, and having come to the conclusion that Rani 
Dharam Kunwar had validly adopted Bulwant Singh and that her 
appeal should be dismissed, advised His Majesty°aqcordingly. In 
the judgment the Board, at page 178, said: A 
“ There can be no doubt in their Lordships’ opinidh that Rani 
e Dharam Kunwar in her suit against Bulwant Singh did, notwihstand. 
ing the personal estoppel under which she laboured, represent the 
estate on the question of fact as to whether Bulwant Singh had r 
had not been validly adopted, and that she represented the estate 
“within the meaning of ‘the rule in Katama Natchier v. Raja of 
Shivaganga (1). The principle of law to be applied in such 
cases was, their Lordships consider, correctly summarized by 
Banerji, J., in his judgment in this case, thus: ‘Where the estate 
of a deceased Hindu has vested in a female heir, a decree fairly 
and properly obtained against her in regard to the estate is, in the 
absence of fraud or collusion, binding on the reversionary heir.” It 
cannot be said that there had not been a fair trial by the Board in 
1912 of the right in the suit of Rani Dharam Kunwar against B ul- 
want Singh. The right in that suit was his right to the estate asa 
son validly adopted to Raja Raghubir Singh.” 

Upon the other side it was asserted the principle of the Shfza- 
gunga case (1)'might have been applied and had not been applied 
in the case of Runchordas Vandrawandas v. Parvatibhat (2) which 
came before the Board in 1899. The suit in that case was brought 
on the 21st December, 1888, against Vandravandar and the Advo- 
caté-General of Bombay by Cursondas Govindjee as the heir-at-law 
of Kallianji Sewji, who had died on the 6th January, 1869, leaving 
two widows—Cooverbai, who died in 1871, and Nenavahoo*who died 
in 1888, Kallianji Sew}i had made a will, which was proved on the 
and March, 1869, by three executors, who were trustees, of whom 
the first, defendant to the suit was at the date of the suit the sole 
survivor, The three trustees were appointed by the testator as 
trustees for dharam—that is, to make gifts for charitable or religious 

epurposes. The will contdined the following clause: ” As to the 


~ “estates which have been given by me to my wives, they are to 


enjoy the rent of the said estates during their natural lives, and on 
the death of my wives the said estates are to revert to my dharam, 
and whatsoever income may be derivable from the said estates is to 

(1) (1863) 9 M. I. As 539, (a) (1899) L. R. 36,1 Ae 71. e. 
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be expended for my ‘dharam.” The main question in the suit was obey 
whether the ift for charitable or religious purposes was void for 1995. 
vagueness and uncertainty, and the High Court at Bombay and the Vaithialin an 


Board in appeal held that it was void and that the trustees took no 
interest under the will. The suit was brought after the death of s 
Nenavahoo, a. Sir John : Edge.. 

It appears to thejr Lordships that part of the property claimed 
by the reversioner had been property of the respective widows as - 
their stridhan, as to which there was some question as to the “‘rights ee 
of the heir” and that other parts of the property claimed was pro- e 
perty which had been in the possession of the widows, to which the 
reVversionary heir, the. plaintiff in the ordinary course, was clearly 
entitled, and that the Board was considering how an account, which 
the Courts below had ordered to be prepared, should be worded 2 
so as to show those two classes of property. i 

The defence of limitation was raised, but the Board held shat 
it did not apply, saying : . 

“It is not necessary to consider what might be the case if the 
widows or the survivor of them were suing, as the plaintiff does not 
derive his right from or through them, and the extinguishment of 
their right would not extinguish his.” 

It has been maintained that the Board was not intending to 
discredit the rule in the Shivagunga case (1). What the Board was 
considering was.the wording of an account which the appellate Court 
and the first Court-bad ordered to be prepared. The judgment of 
the Board was delivered by Sir Richard Couch in 1899, who in 1893 
had delivered the judgment of the Board in Hurrinatk Chatterji v. 

Mohunt Mohu Goswami(a), which expressly appreved of and applied ° 
as sound Hindu law the rule in the Skivagunga case (1). What was 

said by the Board in 1899 at the conclusion of the judgment mdkes 

it plain what the Board was considering. It is there said: 

‘“The° decree of the first Cotrt, dated the 27th July,. 1896 
should not baye been varied as it has been. It is for an account 
of the moveable property left by Cooverbai and Nenavahoo at the 
time of their deaths distinguishing between such of it as was their 
stridhan and ‘ag such’ formed part of the estate of the testator. 

‘As such’ appears to be an error for ‘such as.’ With this alteration 

their Lordships think the decree will be right.” z 5 
As altered by the Board the account which was te be taken 
“was an account of the moveable property left by Cooverbai and 
Nenavahoo, the widows of the said testator respectively at the time 
(1) (1863) 9 Ma LA. 539. . (3) (1893) L. Ẹ. 20 L A. 183. 


v. 
Sriran gath, 
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of their deaths distinguishing between such of the said property as 
was the stridhan of the said Cooverbai and Nenavahoo and such as 
formed part of the estate of the’said testator. 

It does not appear to their Lordships how the rule in the: 
Shivagunga case (1) could have been applied in the case then before 
the Beard. What the Board, at the stage of the suit which was 
then before the Board, the Board having decided agatnst the trust 
to the trustees, was considering was what was the account which 
was to be taken, and the Board directed that the account should: 


. separately show what had been the stridhan of the widows, and 


what was the property to which the heir might ordinarily be entitled. 
Their Lordships are unable to see what was the estate, within the- 


. meaning of the Shivagunga case (1), which the widows had ree 


presented, or to what the rule in the Shivagunga case (1) could have 
been applied. The title of the trustees to the property devised or 
beqtieathed to them for charitable or religious purposes by Kalli- 
anji Sewji was not questioned until the survivor of the two widows 
died in 1888, and that property had never been represented by the 
widows or either of them. -It had beenin the exclusive possession 
of the trustees under the will of Kallianji Sewji from 1869 until the 
Court in the suit which was brought on the 21st December, 1888, 
after the death of the last surviving widow, had decided that the 
gift for charitable or religious purposes was void. 

The result of the cases to which their Lordships have referred 
shows, in their opinion, that the Board has invariably applied the 
rules of the Shivagunga case (1) as sound Hindu law where that rule 
was applicable. 

It also appear? to their Lordships that the suit is barred by 
limitation. The plaintiffs could not be entitled to a decree for pos- 
session without displacing the adoption of 1862 of Alagusundara by 
Chokkammal. lt was held by the Board in Jagadamba Chowdhrain 
v. Dakhina Mohun (2), that Arficle 129 of the second schedule of 
Act IX of 1871 relates to all suits in which the plaintiff cannot 
succeéd without displacing an apparent adoption by virtue of which 
the defendant is in possession. That article prescribed twelve 
years as the period of time within which a suit “to*establish or set 
aside an adoption” might be brought, and that such period of twelve 


o years should begin to run from “The date of the adoption, or (at the 


option of the plaintiff) from the date of the adoptive father’s death.” 
Act IX of 1871 did not give to a reversioner whose right to sue 
for possession accrued upon the death of Hindu widow any further 


(1) (1863) 8M, I. A. 539. (2) (1886) L. R. 13 Is As 84. 
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“time than the twelve years given by article r29 to any plaintiff, 
That Act was in force until the roth July, 1377, when Act XV of 
1877, the Indian Limitation Act, “1877, came into force, and by 
article 141 of the second schedule of Act XV of 1877 a Hindu 
entitled to the possession of immovable property on the death of a 
Hindu female might bring his suit for possession within twelvgeyears 
from the time when the female dies. In the present case the 
period of limitation allowed by article rag of Act IX of 1871 
expired in 1874. 

« The person who at the date of the adoption in 1862 was en- 
titled to sue to set aside the adoption must have been a reversioner 
to Arunachala, and looking at the pedigrees he must have been 
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Sir John Edge, 


either Kalianasundara or Chokkappa, and it has not been pleaded 


or otherwise alleged that they were at the time of the adoption 
under the age of 18 years so as to entitle them to an extention of 
the period allowable to a minor under section 7, Act IX of 1871, 
to bring a suit. It is obvious, looking at the facts and dates in the 
present case, that Kalianasundara and Chokkappa must have arrived 
at full age long before Act IX of 1871 expired and that that Act 
applied. 

In the present suit the Subordinate Judge found that the ques- 
tion as to the adoption of Arunachala was ves judicata, but Sir John 
Wallis, C.J., and Mr. Justice Burn, in the appeal to the High 
Court, decided that the principle of ves judicata did not apply. 
On that subject their Lordships do not consider it necessary to 
express an opinion. . 

It bas been arranged by the parties through their respective 
counsel and their respective solicitors in‘the best” interests of their 
clients that the plaintiffs’ appeal, No. 124 of 1923, and the first 
defendants’ appeal, No. 128 of 1923, which relates to the village’ of 
Enkan, should be dismissed, and that there should be no order as 
to costs in either of these appeals in‘which other respondents have 
not appeared. It has also been arranged by the parties through 
- their respective counsel and their respective solicitors in the best 
interests of their clients that the plaintiffs’ appeal, No. 125 of 1923, 
should be disfhissed without costs on either side, the plaintiffs 
having admitted that the late husband of the first defendant was 
not disqualified from inheriting along with the plaintiffs, Except 
as above arranged by the parties it appears to their Lordships that 
all the appeals should be dismissed with costs, and their Lordships 
will so accordingly humbly advise His Majesty. ` 

Since the hearing of these appeals some ofthe parties, their 

. ° . . . 
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P, Eas Lordships understand, have entered into compromises. On pro- 
ioa: duction of the proper evidence, effect to these compromises will 
tVaithiating 4 be, given in tbe Order in Couneil confirming this report. 
v. * a T. L Wilson & .Co.: Solicitors for Vaithialingam Mudaliar and 
Srirangath others. 
Sir Fohr Edge. Chapman- Walker and Shephard : Solicitors for Srirangath Anni 
= and others. a. 
“D. Grant: Solicitor for Somasundaram Chetgiar and’ A. 
os Rangasami Chettiar and others, 
adem - - : Appeals dismissed. 
: ° 


, APPELLATE CIVIL. ' 


“Before Mr. Justice Sukrawardy, and Mr, Justice Duval. 


emu. AMBICA CHARAN BAKTA 

1925. a < 

we 2. 

April, 6. ; RAM PROSAD CHATTERJEE AND OTHERS! 
f 
Limitation—Limitation Act (IX of 1908), Sch. I. Art. 11A.—~Decree-holder 

auction-purchaser-Application' under O. 21 R. 100 Civil Procedure Code (Act 
V. of 1908), granted—O 31. R. 103C. P. C, scope of—Suit for ejectment— | 
Causes of action—Merger—Bengal Tenancy Act (VIII of 1885), Sec, 22. 

e 


The suit contemplated by order 21 rule 103 of the Code of Civil Procedure is a 
suit by a person who is kept out of possession of the property purchased in exe- 
cutien of the decree and claims possession under his auction purchases It 
does not concern itself with any other cause of action which’ such person 
abiart from his character as auction-purchaser may have against the defgndant. In 
a-suit under O, 23 R. 103, the cause or action ig an adverse decision passed under 
rule ror. 


- “The plaintiffs obtained a rent decree against the heirs of their tenant and in - 
executiom of that decree purchased and took possession of the holding in suit. 
The defendants claiming to possess the property on their ows account and not 
on behalf of the judgment-debtors, made an application under order 21 rule 1:00. 

eo | the Code of Civil Procedure for restoration of possession. On the 26th June 
1917 order was passed i in their favour under order 21 rule roi. In may, 1920, 


*Appeals from Appellate Order Nos. 56, 57 and 58 of 1924, against the orders 
of Babu Atul Chandra Banerjee, Subordinate Judge of Howrah, dated the sth 
July, 1923, reversing the decrees of Babu Jatindrg Nath Mukerji, Munsiff, rst 
Court, of Uluberia, dated the 28th June, 1921. , 


Von. XLII) HIGH. COURT. ° 


the plaintiffs instituted’ the present suits for ejectment on the ground that the 
defendants being purchasers of a non-transferable occupancy holding were 
trespassers $ f 4 5 ; 

Held, that the suits were not barred under article 11A, schedule 1 of the 
Limitation Act? 

That order 21 rule 103 of the Code of Civil Procedure had no application, as 
the suits werg bated not on the adverse decisions against the plaintiffs i in proceed- 
ings under order:at rule 100 of the Code, but on the transfer by the tenants of 
the non-transferable occupancy holding: 


That the contention that under section 23 of the Bengal Tenancy Act as the 
tendancy got merged in the landlords’ superior interest, their only remedy wafto 
proceed as auction-purchaser under order 21 rule 103 of the “Code ‘of Civil Proces 
dure their character as landlords having been lost «by virtue of the.purchase of 
the holding, was not correct. 


. Appeals by the Defendants. 
‘Suit for ejectment. 


The suits were dismissed as barred by limitation by the primary 
Court. On appeal, the decrees were reversed and the suits were 
remanded for retrial on the merits, Against these orders of remand, 
three appeals were preferred. The other material facts appear 
from the judgment. a 

Dr. Bijan Kumar Mukherjee for the Appellants. 


Dr. Sarat Chandra Basak and Babu, Radhika Ranjan Guka 
for the Respon dents. 


The judgment of the Court was as follows : 


This case raises an interesting question which does not seem 
to have'come up for consideration before. The facts are that the 
plaintiffs respondents obtained a rent decree ‘against the heirs of the 
tenant Gaganeswar Mandal and in execution of that decrge pur- 
chased and took possession of the holding in suit, The defen- 
dants thereupon alleging dispossession made an application under 
order XXI rule roo Civil Procedure Code for restoration of posses- 
sion. On the a6th June 1917 order was passed in their favour 
under order XXI rule ror. The plaintiffs instituted the present 
suit in May 1920. Itis accordingly maintained by tht appellants 
that the sult is barred under article x1-A of the Limitation Act, 
having been brought more than a year after the order under order 
XXI, rule ror was passed, The trial Court gave effect to this 
contention but the. learned Subordinate Judge “held that the 
plaintiffs’ suit is not barred under the above article of the Limita- 
tion Act. In this appeal the appellant argues on the same line 
as adopted by, the earned: Munsiff. What happened was. this :. 
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The : plaintiffs as decree-holder auction-purchaser’ took possession 
of the holding ‘which they purchased in execution of the decree 
but were dispogsessed therefroms by order of Court‘ by the 
defendants claiming to possess the property on their own account 
and not on behalf of the judgment-debtor. The plaintifis thereupon 
became aware that their tenant had parted with the holding wrong- 
fully and brought the present suit for ejectment. The, question raised 
in the suit is whether the tenants had a transferable ¿2T 24 non 
transferable interest in the holding. 

1°% Order 2r- ‘rule 100 contemplates a case where a person has been 
dispossessed by an auction-purchaser taking possession of the |, 
property through the help of the-Court. He then complains to 
the Court of such dispossession and the Court after making a 
summary investigation, if it holds that the applicant was in posses- 
sion of the property on his own account and not on account of the 
judgment-debtor directs under rule ror that possession be given 
back to the applicant. The party against whom this order is 
passed may then institute a suit under order XXI rule 103 to 
establish the right which he claims to the present possession of 
the property. Reading these sections together it cannot be ques- 
tioned that the suit contemplated by rule ro3 is a suit by a person 
who is kept out of possession of the property purchased in exe- 
čútión of the decree and” claims possession under his auction 
purchase. It does not concern itself with any other cause of 
action which such person apart from his character as auction-pur- 
chaser may have against the defendant. If a suit is not brought 
under rule :03 Within the statutory period, to bring a suit 
to establish the claim of the plaintiff as auction-purchaser 
for possession of the property is lost. But if he has any other 
cause of action against the opposite party, it cannot be said 
that this provision in the chapter relating to execution of dgcrees 
bars his suit based on such cause of action, In the present case 
the-suit is brought by the plaintiffs not in their character as auction- 
purchasers but as landlords. In the plaint, the cause of action in 
the suit is*based not on the adverse decision against them in 
proceedings under rule roo, but on the transfer by thé tenants of 
their non-transferable occupancy holding the information of which 
he Bot during the course of the execution proceedings. The causes 
of action of the two suits—one under rule 103 and another as 
brought by the plaintifis—must therefore be different. In a suit 
under rule 103, the cause of action must be adverse decision passed 
under rule ror. “But the present suit is based upon a different state: 

. e 5 . 
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of facts. The cause of action is not the loss of possession by the 
defendants from the plaintiffs in connection with the execution 
Proceedings but the fact that the tenants had unlagfully transferred 
a non-transferable occupancy holding to the defendants and hence: 
the holding is treated as abandoned under the Bengal Tenancy 
Act and the landlords are therefore entitled to possession of the 
holding which the defendants are in possession of as trespassers. 
But it is argued by the learned vakil for the appellant that under 
section 22 *Bengal Tenancy Act, the landlords having purchased the 
holding in execution of the rent decree, the tenancy fot merged jn 
the landlord’s superior interest and therefore the only remedy the 
landlords now have is to proceed as auction-purchasers under order 
XXI rule 103, their character as landlords having been lost by vir- 
tue of the purchase of the holding. We do not think that this 
contention is right. It is the case of the defendants that the 
tenants had a transferable occupancy holding. It further appears 
that the defendants are in possession of the land for more than 12 
years. He.accordingly contends that the plaintiffs are not entitled 
to possession because the tenants had a transferable interest in the 
holding and that the defendants have acquired the rights of a 
tenant in it. The present suit as brought by the plaintiffs is totally 
unconnected with the execution proceedings. It seems that the 
plaintiffs have abandoned all their right in the execution sale, it 
having been found against them that the defendants are entitled to 
immediate possession. In these circumstances we do not think that 
the present suit is barred under article x1-A of the Limitation 
Act. > . : l 


The appeals accordingly fail and are dismissed with costs—two 
gold mohurs in each case. 


A. T, M. Appeals dismissed. 
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. RAM DAYAL DUTTA AND OTHERS. 4“ 
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Admissibility of oral evidence to prove release—Mortgage, release of—Transfer 
of Property Act (Act IV of 1882), chapter VII— Debt, release of Security? 

release ‘of. 3 A 

® Oral evidence may be admitted to prove that a mortgage bond has been dis- 
charged either by full payment or partly by payment and partly by release of the 
debt. There is nothing in section 92 of the Evidence Act to prevent such 
evidence being admitted :G. P. Mallappa v. Matum. Nagu Chetty (1) considered, 
Jagannath v. Shankar (2) dissented from, Ariaputhira v. Muthu Komara 
Swami (3) referred to. 

The gelease ofadebt for value is not a transfer of ownership and one 
who releases a security without consideration may be said to make a gift of it; 
but the transaction does not fall under chapter VII of the Transfer of Property 
Act, which deals only with gifts of tangible property. 7 8 

A release of a debt may be made by parol but ifit is in writing it should 
be registered, if it falls within section 17 of the Registration Act. 

Appeal by the Plaintiff. 
Suit to enforce a mortgage bond. 
The material facts appear from the judgment. 


Dr. Radha Benode Pal and Babu Hem Kumer Bose for tha 
Ni 


Babu Annoda Charan Karkoon for the Respondents. 
` The judgments of the Court were as follows: 


B. ‘B. Ghose J: This appeal arises out ‘of a suit brought .on a 
mortgage bond. Both the Courts below found that the mortgage 
debt was discharged by the. defendants depositing Rs. 6do and 
odd with the landlord with the consent of the plaintif. The mort- 
gage debt on that date came up to Rs. 675—7—0. Upon the 
finding that the mortgage debt was discharged as aforesaid both 
the Courts below dismissed the plaintiff's suit. The plaintiff 


© Appeal from Appellate Decree No. 1323 of 1923 against the decree of B. K, 
Bofe Esq, and Additional District Judge of Mymensingh, dated the and 
December 1933; affirming that of Babu Upendra Kumar Kar. Munsiff rst Court 
of Mymensing, dated the agrd December 1921. 


(1) (1918) 1. L. Re 42 Mad. 41. (2) (1919) I. L. R. 44 Bom. 55. 
(3) (1912) fe LR. 37 Mad, 423. j ‘ 
. ə " . e 
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. e 
appeals and the sole contention on his behalf is that oral evidence 
is not admissible to prove the discharge of the debt, in asmuch as 
it imports an agreement to relinquigh Rs. 73 odd of the mortgage 
debt. In support of this contention reliance has been placed ‘upon 
two cases. The first of those, is the case of G, P. Mallappa v. 
Matum Nagu Chetty (1). The headnote of the case runs thus: 
“A subsequent oral agreement to take less than is due” under a 
registered mortgage bond is an agreement modifying the terms of 
a written tontract; and, if it is to be proved, oral evidence is in- 
admissible under section 92, proviso 4 of the Indian Ewidence Act.” 
In that case, however, it was held that the defendant was exone- 
“ated from the liability of proving the agreement, because it was ° 
admitted by the‘plaintiff. Under section 58 of the Evidence Act, 
such plea was taken into consideration and given effect to. Tht 
case only lays down the rule enacted under section 92 of the Evi- 
dence Act and can hardly be said to be an authority for the propo- 
sition advanced on behalf of the appellant. The next case relied 
on is that of Jagannath v. Shankar. (2) That case seems to be in 
point. There, the debtor had alleged that he had paid a sum of 
money in full discharge of the mortgage debt although a larger 
sum was due on the mortgage bond. Sir Norman Macleod C. J. 
observed at page 58 thus: “But the argument before us has been 
that there has not been a subsequent oral agreement to rescind or 
modify the mortgage, but there has been an actual discharge, and 
oral evidence was admissible to prove a discharge. In my opinion, 
there is no substance in that argument. The defendant’s case 
must be that the mortgagee agreed to receive *Rs. 800 in full 
satisfaction of the much greater amount which was due on the 
mortgage, and although he might have said when receiving Rs, 800. 
‘I now discharge you from the mortgage’ there was none the less 
an agreement which modified the original agreement of mortgage.” 
With atl respect I am unable to accept the reasoning of the learned 
Chief.Justice. A mortgage is discharged either by the payment of 
the full amount of the debt or by release of the debt itself. It has 
never been doubted that a discharge of the debt by payment may 
be proved by oral evidence. This point is not contested‘on behalf 
of the appellant. The cases in support of this will be found 
referred to in Ariyaputhira Padayashi v, Mutthu Komaraswami 
Padayachi (3). Oral evidence of such discharge is not excludéd 
by any provision of section 92 of the Evidence Act. A release of 
(1) (1918) I. L. R. 42 Mad. 41. (2) (1919)'l. L. R, 44 Bom. 55. i 
(3) (1912) 1. L. R. 37"Mad. 423. 
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a debt also may be effected by parol, but if it is in writing it should 
be registered, if it falls within the provisions of sectian 17 of the 
Registration Act. The release for value is not a transfer of owner- 
ships and though it is true a person who releases a security without 


` consideration may be said to make a gift of it, the transaction does 


not fall under Chapter VII of the Transfer of Property Act which 
deals onty with gifts of tangible property. There is hothing in the 
law which requires a writing for a release of the debt by the cre- 
ditor. What then is there to exclude oral evidence of the discharge 
of a mortgage bond when it is pleaded that it was made | 
‘partly by payment of money and partly by release 
of the debt? If the creditor says to the debtor “I nove 
discharge you from the debt” or if he says “I make a’ free gift to 
you of the money you owe me,” I do not think that this can be 
called an agreement, as there is neither any promise to perform 
anything in future nor is there any consideration for it. Nothing 
has been left to be done and the transaction is completed at the 
moment when the release is made. Such a transaction does not 
fall within proviso (4) to section g2 of the Evidence Act and 1 do 
not think that oral evidence of it is excluded by that proviso. 
The fear expressed by the learned Chief Justice that it would be 
an extremely dangerous precedent if oral evidence were allowed of 
such a transaction does not also impress me and I think that the 
danger may be the other way. Such evidence has seldom been 
excluded in this province. It is common knowledge that when a 
debtor makes payment of his debt amicably to his Mahajan a remis- 
sion is often madg of a part of the interest due on account of the 
mortgage bond. If it be held that this release cannot be proved 
by oral evidence, the mortgagee may sue his debtor for the amount 
remitted years after the debt was fully discharged; and this he 
may do, notwithstanding that he had returned the mortgage bond 
to the debtor on obtaining full satisfaction, for nothing but a pro- 
per document would prove the remission. This, however, would 
be a position which cannot be contemplated. I, therefore, think 
that oral evidence may be admitted to prove that a mortgage bond - 
has been?” discharged partly by payment and partly by release of the 
debt and there is nothing in section 92 of the Evidence Act to 
prevent such evidence being admitted. 

e On this ground, I would dismiss the appeal with costs. 

Greaves, J :—I agree. 


A. G Rs GC ey Appeal dismissed. 
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APPELLATE CRIMINAL. 


Before Mr. Justice Suhrawardy, and Mr, Justice Panton, « 


ABDUL (BARI) MALLICK AND ANOTHER 
d v. .. 
E KING-EMPEROR.* 


6 
e 

Reading over evidence—Criminal Procedure Code (Act V of 1898) Sec. 360— 

Depositions, when to be read over. kil å 


Reading over depositions of all the witnesses at the close of the day is, 


not sufficient compliance with the provisions of section 360 of the Code of 
Criminal Procedure : Dargahi v. Emperor (1) referred to. 

Section 360 of Criminal Procedure Code is mandatory’ and its provisions üst 
be strictly complied with. This view is based on the wording 0f the section and 
the policy underlying it, namely, to protect the witness and also to safeguard the 
interest of the accused by affording to the witness as well as the accused an 
opportunity of finding any inaccuracy in the record of the depositions : Hiralal 
Ghose v Emperor (2) referred to. 

It is desirable that the evidence of each witness should be read over to 
him after it is completed before the evidence of another witness commences; 
and the reading over should not be postponed till all the witnesses are examined. 


Appeal by the Accused, 

The first accused was convicted “under section 304 of Indian 
Penal Code and sentenced to ro years' rigorous imprisonment and 
the second accused was convicted under section 326 and sentenced 
to the same term of imprisonment. . 


The material facts appear from the judgment. 
Babu Debendra Narayan Bhattacharjee for the Appellants. 
Mr. Khundkar for the Crown. 5 
The judgments of the Court were as follows : 


Suhrawardy, J: The two appellants have been convicted by 
the Additional Sessions Judge of 24-Parganahs in agreement with 
the verdict of the majority of the jury ‘under sections 304 and 326 
Indian Penal Code. The first accused was convicted under sec- 
tion 304 and sentenced to ro years’ rigorous imprisonment. The 


second accused was found guilty under.section 326 and sentenced 
e 


#Criminal Appeal No. 105 of 1925 against the order of D. Vaughan Stevens 
Esqe, and Additional Sessions Judge of 24 Perganas, dated the 8th January 
1925. : 

(t)'(1924) I. L. R. 52 Calc. 499. 

(2) (1934) IL. R. 52 Calc. 159. z 
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to undergo the same term of imprisonment, Various objections have 
been taken on the ground of misdirections in the learned Judge’s 
chasge to the fury ; but it is nof necessary to consider them as we 
find ourselves constrained to order a retrial on the ground that the 
provisions of section 360 Criminal Procedure Code have not been 
complied with. An affidavit has been filed o behalf of the 
accused in which it is stated that the deposition of each of 
the prosecution witnesses was not read over or explajned to htm 
after it had been recorded and before the examination of the 
è next witness was commenced ; but that the depositions of the wit- * 
nesses examined on the day were read over to them after thg 
close of the day’s proceedings. The learned Deputy Legal Remem- - 
brancer in order to be sure of the truth or otherwise of this allega- 
tion made a reference to the learned Sessions Judge and an 
affidavit sworn by one Atul Chandra Banerjee, Bench clerk of 
the Second Additional Sessions Judge of Alipore has been placed 
before us. The deponent states as follows: “I read over and 
explained the depositions of the witnesses in the presence and 
hearing of the accused at the end of the day when the examination 
of all the witnesses for the day was closed.” It is therefore clear 
that the procedure that was followed was that the depositions of 
all the witnesses were read over to them at the close of the 
day. This in our opinion is not sufficient compliance with the 
provisions of section 360 Criminal Procedure Code, It has been 
held in the case of Hiralal Ghose v, Emperor (1) that section 360 is 
mandatory and fs provision must be strictly complied with. This 
view is based on the wording of the section itself and on the policy 
underlying it, namely, to protect the witness and also to safeguard 
the interest of the accused by affording to the witness as well as 
the accused an opportunity of finding any inaccuracy in the record 
of the deposition. In Dargaht v, Emperor (2) the same, learned 
Judges who decided the case of Hiralal Ghose v. Emperor (1) had 
to consider a similar question with regard to the provisions of the 
section. There the deposition of a witness was read over to him 
when anéther witness was being examined in Court. The learned 
Judges deprecated the procedure and were of opinibn that it was 
not a strict compliance with the provisions of section 360 Crimi- 
fial Procedure Code ; and in expressing that opinion they made the 
following observation : “ That clause provides that as the evidence 
of each witness is completed, it shall be read over before the 
examination of another’ witness is commenced.” If it is once 


(1) (1924) 1. É. Re52 Calc, 159. (2) (1924) I. L. R. 52 Calc. 499. n i 
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conceded that section 360 is mandatory, it follows that its provisions 
must be strictly complied with. The section says that “as the 
evidence of each witness taken undér section 356 os section 357 is 
completed it shall be read over to him in the presence of the 
accused and etc.” The plain meaning to my mind is that the 
deposition of py ere must be read to him as it is cqmpleted. 
The practice*of reading over the depositions of all the witnesses 
efamined op one day at the end of the day may commend itself as 
intended to save public time ; but it is not in strict conformity with 
the requirements of the law ; and, experience gained in this case 


Shows that more public time will be wasted in the retrial of the A 


case than what was saved by the procedure adopted. The practice 
of reading over depositions of several witnesses at one time may 
also defeat the object of the section as laid down in the case of 
Hiralal Ghose v. Emperor (1) The accused or his lawyer may not 
remember the exact words used or the form of the answer given. 
It is therefore desirable that the provisions of section 360 Criminal 
Procedure Code should be strictly observed and the evidence of 
each witness read over to him after it is completed before the 
evidence of another witness commences; and the reading over 
should not be postponed till all the witnesses are examined. In 
this view the trial before the Additional Sessions Judge must be 
held to be vitiated by this defect in the procedure. 

The appeal accordingly succeeds, the conviction of and the 
sentences passed on the appellants are set aside and we direct 
that they be retried according to law. The appellants will remain 
in jail until further order by the trying Court, 

Panton, J :—I agree that the convictién and sentence of the 
appellants must be set aside as this appears to me to be the inevi- 
table result of the earlier decisions of this Court just quoted by 
my learned brother. 


ACR CG Appeal allowed 
(1) (1924) I. L. R. 52 Calce 159. 
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CIVIL RULE. .. 


Before Ms. Justice Cuming, and Mr, Justice B. B. Ghose. 


L. R. COUNSELL 


in ei \ 


Sm. SUKUMARI DEBI.* 4 


e 
Jurisdiction Revision—President of tribunal expressing opinion on a point on 
which no "opinion was expressed by the Rent Controller—The Calcutta 

Rent Act, (IH of 1920). Secs. 15 Sub-Sec. (3), cl (d), 18, a4—Order fixing 

© standard rent on compromise, if in rem. e 

The President of the Tribunal has no jurisdiction under section 18 or section 24 
of the Calcutta Rent Act to express his opinion as to whether the rent paid on the 
ist of November, 1918, was unduly low or not, inthe absence of anything to 
show that the Rent Controller was invited to express his opinion upon that 
point, ° 6 

Order fixing standard rent on compromise is not an order in rem. 

Section 24 of the Calcutta Rent Act lays down that where there isa decision 
of the Controller on a particular question, the President in revising that decision 
may take further evidence and come to his own conclusion having the decision 
of the Controller before him. 

Under the Calcutta Rent Act, the Controller should first form his opinion 
whether the rent on the prescribed date was unduly. low under sub-section (3) 
clause (d) of section 15 and then he is to exercise his discretion in fixing the 
standard rent ; when he does that, it is open to the President of the Tribunal to 
revise that order on an application made by any of the parties. 

Where the decisi of the Rent Controller is not sought for on a particular 
point, itis not open to any of the parties by an application for revision to the 
President of the Tribunal to start a new point altogether and to have his deci- 


sion. 

Application for Revision under section 115 of the Code of 
Civil Procedure and under section 107 of the Government of, India 
Act by the Tenant. 

Application for fixing a standard rent by the tenant. 

The material facts appear from the judgment. 

Dr. D, N. Mitter and Babu Hira Lal Ganguly fer the Petiti- 
Oner. 

e Sis Provas Chandra Mitterand Babu Hira Lal Chakravarë 
for the Opposite Party. 
© Civil Rule No. 3085 ef 1925, against the order of S. C. Banerjee Esg., 


«President of the Tribunal, dated the 17th August, 1925, on revision from the order 
of Babu B, D. Bartrjee, Rent Controller, dated the 23rd November, 1923. 
e ee 
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The judgments of the Court were as follows : ; ; Civin. 
B. B. Ghose, J: This case came before this Court once on a 1925. 


previous occasion from a decision of the President of ,the Tribynal. Ls R. Counsell 
On that occasion the President had dismissed the application for “ Sitina, i Debi. 
fixing a standard rent on the ground that the demised premises — 

did not fall with the provisions of the Calcutta Rent Ag The Nevers 16: 
decision of she lIgarned President of the Tribunal was set aside by 

this Court and the case was sent back to him for trial of the other 

issues involved in the case. s 





* The present Rule was obtained by the tenant for the revision ® 
' of the judgment now pronounced by the President fixing the e 
standard rent in revision of the standard rent fixed by the Rent 
Controller. . 


Before the Rent Controller the relevant question that was raised 
apparently was that the premises were let out on a higher rent than 
what was alleged by the tenant on the rst of November ror8, 
The pleader for the landlady made an application before the Rent 
Controller to the effect that the hearing of the matter should be 
adjourned till the decision of an appeal arising out of a suit for 
rent brought in the Alipore Court was decided. This the 
Controller refused to do. Upon that the pleader appearing for 
the landlady did not choose to -take any part in the proceedings 
and did not cross examine any of the witnesses examined on behalf 6 
of the tenant who was the petitioner before the Rent Controller. 

On the evidence the Rent Controller found that the premises were 

let out on a rent of Rs, 235 per month on the first of November 

1918 and adding 10 per cent to that amount he fixed Rs. 259 s 
as the standard rent for the demised premises. 


The landlady applied for revision of that order under section 
18 of the Rent Acton various pleas. A large number of issues 
were framed by the President. eThe material finding with regard 
to the rent at which the premises were let on the rst of November 
1918 as found by the Controller was affirmed by the President of 
the Tribunal, The learned President then took up for his consi- 
deration what, were the sth and 6th issues before him. These 
had reference to the fact whether a standard rent had been pre- 
viously fixed with regard to the premises between two persons, , 
namely, Tuni Meerza and Wishart and to a previous. order with 
regard to the fixing of standard rent of a portion of the building 
which is now in question which is said to have been {th of the 
disputed premises. The President while observing that fixing of 
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standard rent is an order in vem did not accept the fixing of the 

standard rent between Tuni Meerza and Wishart as such on the 

ground that tae order was passed on compromise between the 


° parties. He, therefore, used the fact that the rent was standardized 


only as a piece of evidence in coming to his conclusion and he 
made thg same use of the standard rent fixed for the portion of 
the premises, The argumeut which he used wag thafin fixing the 
rent for the portion (4th of the demised premises) the Rent Cop- 
troller took into account what he thought to be the propér standard 
erent of the entire premises. This finding he used for tha purpose 


a of coming to his conclusion, which is the vital question in this 


case, that the rent at which the premises were let on the rst No? 
yember 1918 was too low. There was another fact which he took 
into consideration in coming to his conclusion and it was that the 
premises were let out at Rs, 280 in November 1913. 

The decision of the President turned upon the question, in- 
volved in 4th issue before him. 

The point taken on behalf of the petitioner before, us may be 
shortly stated thus: Under section 15 sub-section 3 clause (d) 
the Rent Controller may fix the standard rent at such amount as he 
deems just where the rent paid on the rst day of November 1918 
was in the opinion of the Controller unduly low, and the discretion 
of the Controller is limited by the first portion of the proviso (i) 
where it is stated that under clause (d) the standard rent shall not 
be fixed ‘ata higher amount than the highest rent actually paid 
for the premises at any time since the rst day of November rgr3. 
As I have already stated the procedure followed by the opposite 
party before the Rene Controller was such that the Rent Control- 
ler was not called upon to exercise his judgment and to give his 
opinion as to whether the rent which was paid on the rst November 
1918 was unduly low or not. The Rent Controller found the rent 
as it was on the specified date. *There wasa dispute as” regards 
the amount of rent paid at the time which he decided in favour of 
the allegation made by the tenant and which has been found to be 
correct by the President of the Tribunal. Can the landlady under 
such circumstances by an application for revision of the order of 
the Rent Controller under section 18 of the Act starta new point 
eand allege that the rent at that time was unduly low and ask for 
the opinion of the President and get a standard rent fixed: on that: 
basis by the President? a; 

lt seems to me that the contention on behalf of the petitioner 
js sound. I think that under the Act the’Controller should first 
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form his opinion whether the rent on the prescribed date was un- 
duly low under clause (d) of section 15 (3) of the Rent Act; and 
then he is to exercise bis discretion in fixing the Standard fent, 
when he does, that it is open to the President of the Tribunal to` 
revise that order on an application made by any of the parties. It 
seems to me a wove application of the word “revision” to fay that 
although the decisien of the Rent Controller was not sought for on 
a articular, point it was open to any of the parties by an applica- 
tion for revision to the President of the Tribunal to start a new point 


*altogether and to have his decision,—not revising a decision of the” 


Rent Controller but a new decision of his own for the first time. 

It is contended on behalf of the opposite party that section 24 
of the Rent Act which lays down that in revising the decision of 
the Rent Controller the President of the Tribunal shall follow, as 
nearly as may be, the procedure laid down in the Code of Civil 
Proçedure for the regular trial of suits, implies that the President 
can treat the application for revision asa suit irrespective of what 
was done before the Rent Controller. It seems to me that that is 
not the proper reading of that section. Although it is difficult to 
understand what is really meant by that provision, it seems, to be 
clear that the President of the Tribunal is to follow the procedure 
laid down in revisinz a decision of the Rent Controller. If there 
is no decision of the Rent Controller to revise there is nothing which 
the President of the Tribunal can revise. Apparently this section 
lays down that where there is a decision of the Controller ona 
particular question the President in revising that decision may take 
further evidence and come to his own conclusion having the deci- 
sion of the-Controller before him. 

lt seems to me therefore that the President of the Tribunal had 
no jurisdiction under section 18 or section 24 of the Rent Act to 
express his opinion as to whether, the rent paid on the rst of 
November 1918 was unduly low or not in the absence of any- 
thing toshow thatthe Rent Controller was invited to express 
his opinion upon that point. 

It has been further argued on behalf of the opposite patty that 
assuming that the President had no jurisdiction to fix the standard 
on the basis that the rent paid on the xst of November 1918 was 


unduly low he has fixed the standard rent “after taking into conside- à 


ration the two proceedings before the Rent Controller to which 
1 have already referred. But the judgment of the President of the 
Tribunal can hardly be construed in that way. It is quite clear 
that he treats the decisions-in both the proceedings as @vidence for 
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the purpose of coming to the conclusion that the rent paid on the 
1st November, 1918 was too low 

“An attempt was made to support the decision of the President 
of the Tribunal on the ground that the standard rent fixed in the 
case between Tuni Meersa v, Wiskart should be Aconsidsred as a 
decision in vem, because although there is a recital Ofgthe decision 
having been arrived at on consent the Rent *Costroller was not 
authorized to fix a standard rent on consent of the p&rties. That 

e may beso? But it is quite clear that the Rent Controller who had, 
decided that case treated his decision as having been arrived at on 
consent of parties, * if. that is so the President of the Tribunal was 
, quite right in his opinion that it could not operate as a judgment f” 
vem. Nor could the decision fixing a standard rent of a portion of the 
premises be so considered, as the two premises are not identical. 

In my opinion, therefore, the judgment of the President of the 
Tribunal cannot stand and must be reversed and the decision of the 
Rent Controller restored. 

The Rule is made absolute with costs. The hearing fee will be 
five gold mohurs. 

Cuming, J.: 1 agree 
A. TM, Rule made absolute. 
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PRIVY COUNCIL. 


Present.—Lord Skaw, Lord Casson, Sir John Edge, and 
Mr. Ameer Ali. 


SOURENDRA MOHAN SINHA AND OTHERS 
D. 
HARI PRASAD SINHA AND OTHERS, 
Ld 


[On APPEAL FROM THE HIGH COURT OF JUDICATURE AT Patna. } 


Hindu LawMithila School—Mortgage of joint family property—Compound 
interesi— Transfer of Property Act (IV of 1882), secs. 86 and 90—Sonthal 
Parganas Regulation (III of 1872 as amended by Regulation V of 
1893), secs. 5 and 6—Sonthal Parganas Settlement (Amendment), Regula- 
tion (IH of 1908), sec. 5—~Notification re-settlement in Calcutta Gasette— 
Surisdiction of Subordinate Judge—Claim for personal decree against 
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mortgagzors—Civil ‘Procedure Code (Act V of 1908), sec 11.—~-Res judicata 
—Civil Procedure Code, Sec. 34—~Interest post the date of institution of 
suit—Successor in office of Fudge, if can alter his predecessor's order— 
Splitting up of cause of action—Appeal to Privy Council A Suit involoéng a 
prolonged examination of numerous items of advances and loans. 


i In 1896, the adult members ofa joint Hindu family, for themselves and the 
minor members tiret, executed a mortgage of family property ebartiy in 
Bhagalpur andthe grgater part was situated in the Sonthal Parganas, to secure the 
rapayment on or before 14th March 1908 of Rs. 3} lakhs, principal money, and 
thereafter comApouad interest thereon at 72 per cent with yearly rests. 


In 1904 (when no settlement of the Sonthal Parganas had yet Been made, 05, 
notified as required by the Sonthal Parganas Regulation, IIE of 1872, section 
d in the Calcutta Gazette,) the representatives in interest of the deceased mort- 
gagee institutéd, before the Subordinate Judge, Bhagalpur, a suit upon the 
mortgage against the then members of the joint family and others who derived 
title through them, claiming a decree for sale of the mortgaged property, and 
foreclosure, under sections. 86 and go of the Transfer of Property Act, and for 
“such other reliefs as may under the circumstances of the case be deemedeproper 


may be granted”, but not specifically praying for a personal decree That suit ` 


was ultimately on appeal dismissed by the Privy Council in May 1914 on the 
ground of want of jurisdiction of the Bhagalpur Court in the then circumse 
tances by virtue of the aforesaid Regulation; see Maha Prasad v. Ramani 
Mohon Singh (1). 


Subsequently, the settlement operations of lands in the Sonthal Parganahs 
(including those comprised ‘in the mortgage) having been completed and duly 
notified in the Calcutta Gazette in accordance with section 5 of the Sonthal Parga- 
nas Settlement (Amendment) Regulation, No. 111 of 1908, which replaced the 
aforesaid Regulation of '1872 the mortgagee’s represontatives instituted a fresh 
suit to enforce the mortgage in 1915 in the Court of the said Subordinate Judge, 
and claimed both a decree for sale and a personal decree The mortgagors’ 
representatives pleaded inter alia that the judgment of the Privy Council in 
the 1904 suit operated as res judicata, and barred°a fresh action upon the 
same mortgage; that compound interest was illegal and that all interest 
already paid in compliance with the deed should be refunded 3 and that” under 
the Mithila school of Hindu Law, the joint family was not liable fora debt 
not contracted by a common ancestor pf all its members, and ‘thata member 


of such family was not liable for any contracted by the ancestor jointly with 
another person : 


Held, (i) That the Ceurt of the Subordinate Judge had jurisdiction in the 
Sonthal Perganas within the meaning of section 6 of the Regulation If! of 1872, 
as amended in @893 ; (ii) the Court of the Subordinate Judge, Bhagalpur, being ia 
1915 a Court having jurisdiction under section 5 of the Regulation of 1908, 
which it was not at the time of the institutibn of the first suit in 1904, the 
judgment in the 1904 suit did not act as res judicata against the new suit ; but 
in so far as the relief by a personal decree was implicitly included in the general 


(i) (1984) L. R. 41 LA. 197; L L. R, 42 Cale. 416; 20 Q Le J. 245, 
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relief claimed in the first suit, the grant of such personal ‘decree in the second 
suit was barred by reason of the Civil Procedure Code, sec. 11, ‘and Explana- 


tion thereto ; (iii) i da exercising his jucisdiction, the Subordinate Judge was bound 


e to conform strictly‘ to the requirements of section 6 of the Sonthal Parganas Settle- 


ment Regulation No. IIl of 1872, as amended by Regulation No V of 1893, and 
to disallow compound interest and all interest paid in excess of that specifically 
prescribed éherein ; Ram Chandra Marwari v. Keshobati Kum i (1) approved ; 
(iv) it is not inconsistent with the principles of the Mithila fwhicls for the most 
part is identical with the Mitakshara) school of Hindu Law that a member 
or descendant of a joint family should be liable for a debt contractedsby an ances- 
tor alone apartefrom another member of the family: Bhaghut Pershad Singh V. 
Girja Koer (2) referred to. 


The effect of section 5 of Regulation III of 1908 which replaced section 5 ofe 
Regulation 111 of 1872, has been to excludesfor the future after that substitution 
tRe jurisdiction of the civil Courts to try cases relating to any lands in the S onthal 
Perganas only during such period as that land should be under settlement the 
period being reckoned from the time when the land is under settlement to the 


_time when the settlement is completed. ` 


The allowance of interest post the date of the institution of a suit is by the 
section 34 of the Code of Civil Procedure within the discretion of fhe Court. As 
a rule the Privy Council does not interfere with such discretion exercised by the 
Court below. 


The successor in office of the Judge has not the power to altera decree made 
by his predecessor. 


It is the policy of the Code of Civil Procedure, that parties should not have 


the right to split up a cause of action against defendants and claim a decree on it 
in a later suit when they might have claimed the same on it in a previous suit. 


‘In an appeal from the decree ofa High Court in a suit which involved a 
prolonged examination of numerous items of advances and loans and of the 
evidence relating to them by a High Court, those who impugn before the Privy 
Counc the findings of fact by the High Court upon which it based its decree, must 
draw the attention of the Board to the material evidence which they suggest that 
the High Court misunderstood or failed to appreciate, and on which they con- 
tend that the Board should come toa cortlusion different from that at Which the 


High Court arrived. . 


Two consolidated cross-appeals from a decree dated rath April 
1922, of the High Court (Dawson Millar, C. J., and Bucknill, J.) 
which varied a decree dated 17th June 19:8 of theeSubordinate 
Judge, Bhagalpur (H. N. Majumdar, Esq.,). 


The facts and arguments appear from the judgment of their 
Lordships. 


(1) (1904) 1 Gr L. J. 182. (2) (1888) I. LR. 15 Cale. 717. 
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L. deGruyther E. C. and S. Hyam for the Appellants e P.C. 
Sir G. ‘Lowndes K. C. and E. B. Raikes for the Respon- saan 
denti: j ° . Suran 
The judgment of the Board was delivered by . v. 
` Sir John Edge: These are two consolidated appeals from ‘Mafi, 
a decree of the $th April, 1922, of the High Court at Patngy which Fuly, ar. 
varied a decrée of the ryth June, 1918, of the Subordinate Judge Ea 

ofe Bhagalpur. i 
The suit’in which these consolidated appeals have arisen was ee 


einstituted in the Court of the Subordinate Judge of Bhagalpur one 
the sth February, 1915. The plaintiffs claimed Rs. 11, 81, 811 
principal and interest alleged to be then due under a mortgage bond 
of the 21st December, 1896, for Rs. 3,50,000, of which Rs, 1,365,142, 
were advanced in cash, the balance being money alleged to be 
due under a previous bond of the 3rd October, 1883, and for 
moneys advanced at various times, and for interest at various sates. 
The bond in suit provided that the principal sum of Rs. 3,50,000 4 
was to carry 734 per centum compound interest with yearly rests. 
The principal was repayable in the month of Phagon, 1310 Fasli, the 
last day of which month was the 14th March, A.D. 1903 The 
bond was executed by all the adult male members of the joint 
family, the members of which family lived in the Sonthal Parganas, 
and was also executed by them on behalf of all the minor members 
of the joint family as their guardians. It was intended that the 
bond should bind all the members of the joint family and the pro- 
perty mentioned in the bond. | All the defendants, except, as later 
in this paragraph is mentioned, are members of the joint family. 
The joint family is governed by the school®f Hindu law of the . 
Mithila. The grantee of the bond, who was the mortgagee, was 
Surja Narain Singh, Bahadur, of the District of Bhagalpur, by 
profession a pleader, who had occasionally acted for the joint family, 
and knew its financial position ; ht died long before this suit was 
` brought, and the plaintiffs are his representatives and are the per- 
sons in whom are vested his rights under the bond. The defen- 
dant, Dwarka Prasad Singh, was by birth a member of the joint 
family. Since the bond was made he was adopted into another 
family. The other defendants, who are not members of the joint 
family, claim through the joint family. The executants of the 
bond, in addition to granting the rights of a mortgagee to Surja è 
Narain Singh, declared by the bond that they should jointly and 
severally pay the principal and interest, simple ‘and compound, for 
which the bond was given. 
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A previous suit on the same mortgage bond of the arst Decem- 
ber, 1896, had been brought in the Court of the Subordinate Judge 
of Bhagalpur on the aoth June, 1904, by the then representatives 
in ‘interest of Surja Narain Singh, the deceased mortgagee, against 
the then members of the joint family and others who claimed titie 
through members of that family. That suit of 19046 ame on appeal 
to His” Majesty in Council and was dismissed by bis Majesty in 
Council acting upon and adopting the advice tendered to His 
Majesty in a judgment of the Board which was delivéred on the 


. 29th May? 1914, by Lord Moulton. In considering the advice , 


which it will be the duty of their Lordships to tender to his Majesty ` 
in these consolidated appeals, it will be necessary to refer at some 
length to the judgment of the Boasd of the roth May, 1914. That 
*judgment of the Board is reported in 41 LA. 197. 

In each of the suits the main claim was fora decree which 
might be executed by a sale of the mortgaged property on default 
of payment by the mortgagors of the amount decreed to be due 
under the mortgage bond, In each of the suits there was a claim 
for such other relief as the plaintiffs might be entitled to, which 
would include a decree on the personal liability under the mortgage 
bond of the persons who might be the mortgagors. The property 
mortgaged was the joint property of the joint family, the greater 
part of which was situate within the Sonthal Parganas. That joint 
property extended from the Sonthal Parganas into the district of 
Bhagalpur, and the smaller part of the joint property thus happened 
to be situate within the local limits of the ordinary jurisdiction of 
the Subordinaté Judge of Bhagalpur. The mortgage bond was 
executed in Bhagalpyr and was registered in the Bhagalpur Regis- 
try. l 

The mortgage bond has been translated, and to that transla» 
tion their Lordships will refer, By their bond the mortgagors 
declared that they would repay tothe mortgagee the said*sum of 
Rs. 3,500,000 inthe month of Phagon, 1310 Fasli, and further 
declared that they should pay interest on the Rs. 3,500,000 at the 


` rate of 7.34 per centum per annum on the rst -Phagon, 1304 Fasli, 


and thereafter every year on the tst Phagon, and that if they should 
fail to pay such interest the interest should be treated as principal, 
ud interest on interest should be charged at 734 per centum per 
annum and.converted into principal after the 1st of Phagon, 
and the compound interest should be paid by them to the mortga- 
gee, and that even after the expiry of the due date of payment 
(the rst of Phagon, 1310 Fasli) they should pay such compound 
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interest, apd that “the rates and stipulations as regards interest 
should in no case be reduced and changed either before or after a 
decree is passed.” e 

« The mortgage bond also contained, amongst others, the following * 
agreements by the mortgagors :— 

“6, Wed declare that we shall be jointly and severally bound 
to pay the principal, interest, compound interest as well as costs 
ifcurred in Court or privately, by the said Rai Bahadur, for realisa- 
tion of the debt.” 

“7. For payment of the principal, interest, compound interest 


«and costs referred to above, we the executants have mortgaged and, 


hypothecatéd the properties mentioned in Schedule No. 2 of this 
deed to the said Rai Bahadur subject to the mortgage lien created 
under the bond dated the rrth Assin, r29g F. This is the first 
mortgage, and in support of continuation of the mortgage, the 
said bond has been left with the said Rai Bahadur and the #mount 
due on the said bond has been included in this bond. Save and 
except the amount due under this bond there is nothing due by us 
to the said Rai Bahadur. If we do not pay the money due to the 
said Rai Bahadur as stipulated in this bond, he shall be at liberty 
to bring a suit and to realise his dues together with costs, if any, 
-by sale ofall or any of the mortgaged properties or any portion 
thereof or from our person or other properties. We the executants 
shall not put forward any plea that the mortgaged properties should 
be sold first and after that the amount with cost be realised from 
our person and other properties. The said Rai, Bahadur shall be 
at liberty to bring the mortgaged properties to sale first or last. 

“8. Ifthe interest be not paid as stiptlated in this bond, the 
said Rai Bahadur shall bé competent to bring a suit and to realise 
the interest and compound interest by sale of all or any “of the 
mortggged properties or any portion’ thereof from our person or 
other properties. The mortgaged properties which will be sold for 
realisation of the interest will be sold free of encumbrances of the 
balance of the loan and future interest and the same will be consi- 
dered to have been sold. Ifthere be any surplus sale proceeds 
after satisfaction of the interest and compound interest for which a 
suit might have been brought, the same shall be taken by the said 
Rai Babadur towards payment of “his (principal) dues. Wedhe 
executants or any other person shall have no right tothe said surplus 
sale proceeds. By the stipulations contained in this paragarph 
the said Rai Bahadur shall not be bound to sue for interest and 
compound interest (alone) but shall be at libesty to sue for the 
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interest and compound interest or to sue for the same along with 
his suit for the principal, when he will be entitled to do so.” 

Clause 16 of the bond is as follows :— 

“16, This loan has been taken at Bhagalpur. The said Rai 
Bahadur shall be at liberty to bring suit in the Court of Distrik 
Bhagalpur and to realise his entire dues or the inkerest by sale of 
the mortgaged properties. We the executants shal) rais no objec- 
tion as to the suit being tried in the Court of District Bhagalpus. 
If we do so the same shall not be entertainable. Some of the 
Mouzas, f.e ihe mortgaged properties No. 1, mentioned in Schedule 
No. 2, lie in the district of Bhagalpur, and some in the District of | 


“Sonthal Parganas.” : 


The Sonthal Parganas were in® 1872 and are still a backward 
district, and the Government of India considered that the inhabi- 
tants of the Sonthal Parganas and their properties in the Sonthal 
Parganas required some protection from the operations of money- 
lenders beyond the protection which was afforded by the law 
generally then in force in India, and enacted The Sonthal Parganas 
Regulation No. III of 1872 (known as the Sonthal Parganas 
Settlement Regulatiun), which came into force on the xst May 
1872, and so far as it was material was in force until Regulation 
No. V of 1893, and the Sonthal Parganas Settlement (Amendment) 
Regulation, 1908 (III of 1908)were, as later is mentioned, enacted. 

Section 5 of Regulation No. III of 1872 was as follows :— 

“5. Till such time as a settlement of the whole or any part of 
the Sonthal Parganas shall be made under the rules hereinafter pro- 
vided, and the said settlement shall be declared by a notification 
in the Calcutta Gazette to have been completed and concluded, 
no suit shall lie in any Court established under the said Act 6 of 
1871 if regard to any land or any interest in or arising out of any 
land, or for the rent or profits of any Jand, or regarding any, village- 
headship or other office connected® with the land, except as’ here- 
inafter provided ; but such suits shall be heard and determined by 
the officers appointed by the Lieutenant-Governor of Bengal under 
section 2 of the said Act 37 of 1855, or by the Settlement-officers 
hereinafter mentioned according as the said Lieutenant-Governor 
shall from time to time direct.” 

Section 6 of Regulation TII. of 1872, as amended by ‘adie 
tion V. of 1893, was and is as follows :— 

“All Courts having jurisdiction in the Sonthal Parganas shall 
observe the following rules relating to usury, namely :— 

"(a) interest On any debt or liability for a period exceeding one 
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e 
year shall not be decreed at a higher rate than 2 per cent. per men- P. C. 
sem, notwithstanding any agreement to the contrary, and no com- Ks 1925. 
pound interest arising from any intermediate adjustment of account s 

. s Sourendra 
shall be decreed. . .. 

. Hari. 


«‘(2) the total interest decreed on any loan or debt shall never ae 

. exceed one-fourth of the principal sum, ifthe period be not, more Sir John Edge.. 
than one year, and shall not in any other case exceed the principal 

of the original debt ‘or loan. 

* (1) Exyplanation—The expression ‘ intermediate adjustment 
of account’ in clause (a) of this section means any adjastment of 
‘account which is not final, and includes the renewal of an exist- ° 
ing claim by bond, decree or otherwise when, without the passing of e 
fresh considetation, the original claim is increased by such 
renewal. é 

“(r) Illustration.—A bond is given for Rs. 75, of which 
Rs, 25 are interest. Unless the obligee can prove to the satisfaction 
of tte Court that he gave such consideration for the bond as render- . 
ed the transaction fair and equitable, of the Rs. 75, Rs. 50 only 
will bear interest, and the limit of the claim on the bond will be 
Rs. 100.” 

As has been mentioned, the previous suit on the mortgage in 
question which came before the Board in 1914 was instituted in 
the Court of the Subordinate Judge of Bhagalpur, on the 2oth 
June, tg04, and he tried the suit and made his decree therein on 5 
the r2th February, 1906. No notification that the settlement men- 
tioned in section 5 of Regulation III of 1872, had been completed 
and concluded was ever made in the Calcutta Gazette In the suit 
of 1904, the two material issues to be determined were ; (a) . 
whether the Bbagalpur Court had jurisdiction in the suit, and 
(6) whether the mortgagees were precluded by section 6 of Bengal 
Regulation III of 1872, as amended in 1893, from recovering 
compound interest or interest exgeeding “in amount the principal 
advanced. The Subordinate Judge, by his judgment delivered on 
tath February, 1906, found all the issues in favour of the 
mortgagees, and made a decree under section 86 of the Transfer of 
Property Act, 1882 (Act IV. of 1882) for payment and for sale 
in the event of non-payment. From that decree the mortgagors 
appealed to the High Court at Calcutta, but at the hearing of that š 
appeal the arguments were confined to issue (č). That appeal was ° 
heard by Harington and Mookerjee JJ., who dismissed the appeal, 
holding themselves bound by some unreported, decision of their 
Court to the effect that the words in section 6 of Regulation III. of 
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1872—"* The Court having jurisdiction in the Sonthal Parganas”— 
meant a Court situate in that district and constituted under the 
Regulation, apd did not include a Court situated outside, but 
exercising jurisdiction to order the sale of mortgaged property 
situated within that district. From that decree of the High Coart 
there was the appeal to His Majesty in Council, {rhich was before 
the Board in 1914. It appears that there were also then two other 
appeals to His Majesty in Council, one of which was from a decree 
of the High Court which reversed a decree of the®*Subordinate 
Judge with regard to the amount of interest recoverable under the 
decree of the Subordinate Judge as drawn up. Such was the 
position of the suit when the appeal to His Majesty in Council 


„came before the Board in 1914. * 


The appeal to His Majesty in Council was elaborately and 
exhaustively argued by the learned counsel for the partiés, and the 
carefully considered judgment of the Board was delivered by Lord 
Moulton. Much of that judgment related to the history 
of legislation, which had ceased to apply to the Sonthal Parganas, 
and to which their Lordships need not now refer, In referring 
to that judgment of the Board, their references are to those portions 
of the judgment which express the decision of the Board on 
questions of law which are material to the right understanding of 
the appeal which was before the Board. Ifit be the fact that 
some of that was odifer, as the High Court at Patna thought, it is 
not to be assumed that any of the conclusions expressed in the 
judgment were unsound. 

In the judgment which was delivered by Lord Moulton, their 
Lordships then constituting the. Board having mentioned that 
the jurisdiction of a Judge of the Courts established under the 
Bengal United Provinces and Assam Civil Courts Act, 1887, or 
its predecessor, the Bengal Civil Courts Act, 1871, extended to 
* suits of which the value exceeds Rs. 1,000, and which are not 
excluded from his cognizance by the Sonthal Parganas settlement 
Regulation, or by any other law for the time being in force,” 
said that : | 

“ they were clearly of opinion that these words of,ekclusion refer 
to section 5 of the Regulation of 1872, which excluded from the 
cognizance of any such Coart suits relating to land, the settlement 
of which had not been finished and duly notified, and placed them 
exclusively in the bands of settlement officers or officers appointed 
by the Lieutenant-Governor of Bengal under section 2 of the 
Regulation of 1855. This exclusive jurisdiction is therefore main- 
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tained, and suits in regard to land which is not in districts that ° P.C. 
have been notified as being completely settled are not within the 5 


cognizance of the ordinary Courts, no matter what may be*the anes dra 
value of the matter in dispute. It is not necessary for the purposes b at 
ari. 


of this appeal to examine further into the jurisdiction of Courts 
established under these provisions, because the Court of Bhagal- Sir John Edge. 
pur, in which the present action was brought, is not one of such a 
Céurts,” e 

Later in the judgment the Board said : 

“ The information supplied to their Lordships by the parties as” 
to the notifications appearing in the Calcutta Gazette show cone e 
clusively that, although portions gof the lands mortgaged had been 
settled, and notification had been duly made that such settlements 
had been completed, at dates prior to, the institution of the suit, 
other portions were not settled. It is clear, therefore, that the suit 
cafe within the provisions of section 5 of the Sonthal Parganas 
Settlement Regulation, 1872, relating to the exclusive jurisdiction 
of officers appointed by the Lieutenant-Governor of Bengal, or by . 
settlement officers, inasmuch as it related to land which had not 
been settled, or the settlement of which had not been declared by 
a notification in the Calcutta Gazette to have been completed and 
concluded. The Court of Bhagalpur had, therefore, no jurisdiction 
to entertain the suit, and this appeal should be allowed.” 

“ Reliance was placed by counsel for the respondents on the 
stipulation in the bond that the mortgagees might enforce it in the 
Court of Bhagalpur. Their Lordships are of opinion that this has 
no effect. The Court had no jurisdiction to entertain the suit 
which, beyond question, was a suit in regard to land in the Sonthal 
Parganas, and that being so the parties could not give it the neces- 
sary jurisdiction by consent. To doso would be to nullify the 
express prohibition of section 5 ofthe Sonthal Parganas Regulation, 

1872, which was binding on any Court having jurisdiction ‘in the 
Sonthal Parganas in the exercise of that jurisdiction.” 

The judgment of the Board also dealt with the question of the 
right of the mortgagees to claim compound interest. Thaf question 
was also before the Board in one of the other appeals as to which 
the Board had to tender advice to His Majesty, and their Lordships . 
held that 

“Apart from the guestion of jurisdiction, any Court dealing with 
the subject-matter of the suit would be bound to give full force and 
effect to the provisions of section 6 of the Sonthal Parganas Settle- 
ment Regulation, 1872, relating to usury, and thtrefore to have 
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refused to decree any compound interest arising from any interme- 
diate adjustment of interest, or an amount of total interest exceed- 
ing*the principal of the original ‘debt or loan.” 

The plaintiffs in the suit of 1904 did not specifically ask the 
Subordinate Judge of Bhagalpur, or the High Court or the Board 
to gran? them a decree for money in their general claim for-further 
relief on the personal undertaking in the morfgage bond of the 
mortgagors to pay the debt and interest. 6 


Their Bordships in considering the present consolidated appeals, 
‘will, where necessary, follow and apply the judgment of the Board 


* ‘which was delivered by Lord Moulton in the previous suit, but thé 


‘may be pending before it. 


question as to the jurisdiction & the Court of the Subordinate 


"Judge of Bhagalpur to entertain the present suit depends on circum- 


‘stances which did not exist when the previous suit was instituted 
on the 2oth June, 1904. 


. By Regulation III of 1908, sections 5 and 5a were substituted 
for section 5 of Regulation III of 1872, Section 5 which was 
substituted for section 5 of the Regulation of 1872 is as follows :— 

"5, (1) From the date on which, under section 9, the Lieute- 


nant-Governor declares, by a notification in the Calcutta Gasette 
that a settlement shall be made of the whole or any part of the 


Sonthal Parganas, until the date on which such settlement is de- 
clared, by a like notification, to have been completed, no suit shall 
lie in any Civil Court, established under the Bengal, Agra and Assam 


Civil Courts Act, 1887, in regard to :— 


(a) any land or any interest in, or arising out of, land, or 

(ò) the rents or pfofits of any land, or 

(¢) any village headship or other office connected with any land, 
in the area covered by such first-mentioned notification ; nor shall 


any Civil Court Proceed with the hearing of any such suit which 
e 


“(2) Between the dates referred to in sub-section (z), all suits 


.of the nature therein described shall be filed before or transferred 


to an officer appointed by the Lieutenant-Governor under section 


¿a of the Sonthal: Parganas Act, 1855, or section rd of this Regu- 
-lation, according as the Lieutenant-Governor may from time to 


“time direct ; 3, and such officer shall hear and, even though during 
the hearing the settlement may be declared to have been completed, 
determine them.” : 

Section 5a does not bear on this question of jurisdiction, and 


„need not be eonsidered, 
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Their Lordships agree with the High Court that the effect of ° P.C: 
Section 5 of Regulation IIL of 1908, which replaced section 5 of 1925. 
the. Regulation of 1872, has been to exclude for the futures after Soucndra 


dhat substitution the jurisdiction of the Civil Courts to try cases” ° a 
relating to any lands in the Sonthal Parganas only during such ee, 
period as that land should be under settlement, the period being Sir John Edge. 
reckoned from the time’ when the land is notified as under settle- 
fhent to the time when the settlement is completed. The mort- 
gagors were the appellants in the appeal before the High Court, 
* and the High Court found on the evidence that the appellants Mh 
e. the appeal before the High Court had failed to prove that at anp 
time the nlortgaged property gras notified for settlement and not 
notified as settled and that the defence that the Subordinate Judge 
.of Bhagalpur had no jurisdiction to entertain the present suit 
failed. In their Lordships’ opinion it is not shown that on the 
facts before the High Court the High Court came toa wrong cone 
clusion that the Subordinate Judge of Bhagalpur had jurisdiction 
to entertain this suit, which was instituted on the sth February, ` 
1915. Butin entertaining this suit the Subordinate Judge was a 
.Court having jurisdiction in the Sonthal Parganas within the mea- 
ning of section 6 of the Regulation III of 1872, as amended 
-in 1893. 

As the mortgage was made in Bhagalpur and some part of the 
mortgage lands are within the local limits of the jurisdiction of the’ 
Court of the Subordinate Judge of Bhagalpur, and as the jurisdiction 
of the Court of the Subordinate Judge to entertain the suit on the 
mortgage was not on the facts of the case, which were accepted by 
the High Court as proved, not excluded by the substituted sec- 
tion 5 of the Regulation of 1872, their Lordships’ accepting the 
findings on that question of the High Court as correct, hold that 
the Subordinate Judge of Bhagalpur had jurisdiction to entertain 
‘the present suit, which'was instituted on the 5th February, rors. 

In entertaining the suit the Subordinate Judge was a Court having 
jurisdiction in the Sonthal Parganas within the meaning of section 
.6 of Regulation ITI of 1872, as amended by Regulation V of 1893, 
and was bound in making a decree in favour of the mortgagees to 
comply with that section, which limited his powers. Issue tr, as e 
amended by the Subordinate Judge, was “Are the plaintiffs’ (the ` 
mortgagees) entitled to (a decree for) compound interest or to one 
(a decree for interes:) exceeding the principal (amount lent)?” The 
Subordinate Judge jn this suit made a decree for the plaintiffs 
which included interest, both simple and compund, and such 
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. interest exceeded the amount of the original debt or. loan, His 


decree in favour of the plaintiffs was for Rs. 15,27,997-8-3 in res- 
pect of the mortgage debt and inferest thereon, and for Rs. 44,164 


“as a personal decreé in respect of the declaration in the mortgagg 


bond that.the mortgagees would personally pay the Rs, 3)50,000, 

which ifieluded Rs, 12,968-11-3, which he held was not secured on 

the mortgaged property. From that decree the mortgagees and other 

defendants affected by it appealed to the High Court, got only £s 

to the interest which had been allowed, but also as to the personal 

decree. 

e The appeal was heard by Sir Dawson Miller, C.J., and Mre 
Justice Bucknill. These learned Jugges carefully conidered the 

facts of the case and applied section 6 of Regulation III of 1872 

as amended in 1893. They disallowed all the compound interest 
on the actual debts, and thereby reduced the amount of Rs. ır 5527, 

997 to "Rs. 3,88,673, and similarly reduced the amount of the personal 

decree from Rs. 44,164, to Rs. 23,181. Assuming that section 6 

of Regulation II} of 1872, as amended in 1893, applied, it is not 

disputed that those reductions were correctly arrived at by the High 

Court. In their Lordships’ opinion section 6 of Regulation III of 
1872, as amended, applied. 

It was also contended in the appeal to the High Court that some 
of the money claimed, Rs. 12,968-11-3, as a debt was “not advanced 
fora necessity of the joint family and was not an antecedent debt 
for which the joint family property was liable under the mortgage 
bond. As to thateRs, 12,968-11-3 the High Court agreed with the 
Subordinate judge that, the mortgaged property was not liable in 
respect of it, and that it might be recovered under a personal 
decreg, but the High Court, by disallowing compound interest on it, 
reduced the. personal decree whch had been made from Rs. 44,164 
to Rs. 23,181. y z 5 

The High Court allowed no interest on ‘the principal loan, as 
the interest which had been paid or was included in the Rs, 3:50, 
000 amounted to more than the money lent or advanced, and made 
a decree for the plaintiffs for Rs. 3,90,157, and decreed that the 
mortgaged property ora sufficient part of it should be sold if that 
amount should not be paid onor before the 11th October, 19322, 
afd if paid on or before the rrth October, 1922, the plaintiffs should 
deliver up to the defendants or to such persons as they 
should appoint all documents in their possession, or power, 
rélating to the mortgaged properties, and should, if so required, 
te-transfer the same to the defendant free from the mortgage and 

. . 5 * ee 
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from all incumbrances created by: the plaintiffs or any person. P, C. 
claiming under them. And further ordered and decreed that the. 5 igas: 
plaintiffs should realise from the persons and properties of the ad 
defendants 1 to 5 the sum of Rs. 23,270 on their personal liability, 4 v. 
@nd also ordered and decreed that the plaintifs, respondents inthe ° Han: 
appeal to the High Court, should pay to the defendants the sum Sir John Edge. 
of Rs. 6,012 being the proportionate costs incurred i te defend- = 
ants in the High Court. 
From that decree of the High Court these EAT appeals 
have been brought. The reasons alleged by theeplaintiffs in 
their case are, so far as it is necessary to refer to them, that 
e section 6 of the Regulation III of 1872, as amended in 1893¢ 
does not apply 3 that the payments already made in respect of 
interest ought not to have been deducted from the sum vf 
Rs. 3,50,000, and that in any case the High Court should have 
allowed interest at Rs. 6 per centum from the date of the institu- 
tion of the suit. The reasons alleged by the defendants i in their 
case are, so far as it is necessary to referto them, that the claim 
for a-personal decree is barred ; that the mortgage bond did not . 
bind the joint family except for the debts which the High Court 
found to have been contracted for necessity ; and that under the 
Mithila School of Law the joint family could not be bound by any 
debt which was not originally contracted by a common ancestor 
of all its members, and that in sucha family a descendant is not m 
liable for any debt for which his ancestor was liable jointly with 
another person. 
As to the contention on behalf of the plaintiffs *that section 6 of 
the Regulation I11 of 1872, as amended in 1893, does not apply 5 
and that payments already made in respect of interest ought not to 
have been deducted from the sum of Rs. 3,50,000. Their Losdships 
hold that in entertaining this suit the Subordinate Judge of Bhagal- 
pur was a Court “having jurisdiction in the Sonthal Parganas,” and 
they agree with the Board in the rgo4 suit that any Court would 
be bound to give full force and effect to the provisions of section 
6 of Regulation III of 1872, amended in 1893. 
Section 6 of Regulation IIT of 1872 as amended by “Regulation 
I of 1908 was very carefully considered in the High Court at 
Calcutta in r905 in Ram Chandra, Marwari v. Rani Keshobati 9 
Kumari (1), in which case Maclean C.J. and Pargiter J. held that 
section 6, Regulation IJI of 1872, as amended by Regulation V of 
1908, does not authorise any Court to ‚decree as interest a larger ° 


U) (1905) 1 C. L. J. 182. 
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sum of money than would, toge ther with prior payments if any, 
equal the original loan or debt. In that case Ghose J,, differing, 
held that all that a Court has to see to when a suit is instituted, is 


„that the interest tlaimed in the suit does not exceed the limit pres- 


cribed in the section. A P 


As to the contention on behalf of the plaintiffs that the High 
Court should have allowed interest from the date of the institution 
of the suit, Under the circumstances of this case, as will present! 
appear, that contention must be limited to the sum of R8. 3,88,673. 
That Rs. 3,88,673 was the total sum which the High Court rightly 
found to be allowable in respect of the principal loan. The ques- 
tion as to whetker interest should be allowed from the institution» 
of the suit was considered by the Wigh Court. The Subordinate 
Judge who tried the suit by his decree of the 17th June, 1918, 
decreed interest from the institution of the suit only on the amount 
of the personal decree and ordered that .an account should be 
taken of the mortgage debt due under. the mortgage bond. The 
taking of such an account was necessary in order to complete the 
decree of the Trial Judge for execution. The account was taken 
by his successor in the office of Subordinate Judge of Bhagalpur 
who had not tried the suit, but in making the final order as to 
the account which he made on the r4th May, 1919, he did not 
confine himself to making an order for the amount which on 
taking the account he found to be due as the mortgage debt, 
which would complete the decree of 17th June, 1918, of the Trial 
Judge, but proceeded to award interest from the date of the suit 
on the amount of? the mortgage debt. That as appears to their 
Lordships was not within the scope of his powers. He was not a 
Judge sitting in review or in appeal. He had to take the decree 
of the 7th June, 1918, as it had been drawn up. He had not 
power to alter jt. His duty was to take the account which it 
directed to be taken. He bad power, if necessary, to order who 
should be liable, and to what extent, for the costs of taking the 
account. The allowance of interest post the date ofthe institution 
of a suit is by section 34 of the Code of Civil Procedure, r908 (Act 
V of 1908), within the discretion of the Court, and as 2 rule the 
Board has not interfered with the exercise of a discretion vested in 
a High Court. That the High, Court carefully considered whether 
interest should or should not be allowed by the High Court post 
the date of the institution of this suit is apparent from the following 
passage in the judgment of the Chief Justice, He said :— i 

“jt is not very clear why the learned Judge awarded interest 

5 e 
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only upon the amount of the personal decree and not on the amount 
of the mortgage decree, but there is no‘cross-appeal on this question. 
1 think there is much to be said forthe argument that the Sonthal 
Parganas Regulation applies only to the interest to be “decreed ufider 
thg bond, and does not limit the powers of a Court under section 34 
of the Civil Procedure Code to award interest on the qecretal 
amount until sealization. But it has been held in this Court*in Rant 
Keshobati Kumari against Kumar Satya Niranjan Chakraverty, (1) 
that interesteunder the Code should not be awarded upon the decretal 


„amount in so far as it includes interest on the principal debt or loan, 


but only upon the amount of the principal debt itself, as to do so 
would contravene the provisions of the Regulation relating to com- 
pound interest. The principle underlying this decision applies 


equally where the amount decreed as interest already equals thé 


sum advanced. Although l have some doubt as to the propriety of 
the decision mentioned, 1 am not prepared to differ from the 
conclusion there arrived at, and I think we should follow that 
decision.” 

Their Lordships have not before them a report of the decision 
of the Patna High Court to which the Chief Justice referred. But 
it is not necessary Or advisable to consider whether the discretion 
of the High Court on that question of post institution of the suit 
interest was wisely exercised or not in respect of the amount decreed 
on the principal sum secured by the mortgage bond. 

As to the contention on behalf ‘of the defendants that the claim 
for a personal decree is barred it is necessary to consider whether 
the plaintiffs could have made a claim for a persona decree in the 
suit of r904. Each of the suits was brought gn the same mortgage 
bond. In the suit of 1904, as in this suit, a decree for sale of the 
mortgaged property was the principal relief claimed. In the swit of 
1904 a decree under section go of the. Transfer of Property Act, 

1882 (Act IV of 1882), was also claimed as a relief, and “such 
other reliefs as may under the circumstances of the case be deemed 
proper may be granted,” the last mentioned claim is generally 
known as claim for general relief. In the present suit the fifth claim 
for relief is “That such other relief or reliefs as may under the 
circumstances of the case be deemed proper may be granted to the 
plaintiffs.” it was under the fifth claim for relief that the personal 
decree was granted by the Subordinate Judge. Although in the 
suit of 1904 the Subordinate Judge had no power to make a decree 
for sale of the mortgaged property, he could have made, and the 
(ry (1918) C. W. N. Pat. 305. ` 
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High Court in appeal could have made, a personal decree, and 
the Board could have advised His Majesty that the plaintiffs were 
entitled toa personal decree, the plaintiffs omitted to make any 
spetific claim for a personal decree. 

The contention that the claim for a personal “relief is barmgd 
arises under section 11 of “the Code of Civil Procedure, 1908 (Act V 
of 1908), by which it is enacted that :— ; 6 ; 

“tz. No Court shall try any suit or issue in which the matter 
directly and substantially in issue has been directly and substan- 
tially in isswe in a former suit between the same parties, or between | 

* parties under whom they or any of them claim, litigating under the 
> same title, ina Court competent to try such subsequent suit or the 
suit in which such issue bas been s&bsequently raised and has been 
Sheard and finally decided by such Court. 
* * * * * * 

Explanation IV.—Any matter which might and ought to have 
been made ground of defence or attack in such former suit shall’be 
deemed to have been a matter directly and substantially in issue in 
such suit.” 


It is the policy of the Code of Civil Procedure, rgo%, as it was 
the policy of the Code of Civil Procedure, 1882, that parties should 
not have the right to split up a cause of action against defendants 
and claim a decree on it ina later suit when they might have 
claimed the same on itin a previous suit. In their Lordships’ 
opinion the right to the personal decree in this suit was barred by 
section 11 of Act V of 1908, and this suit must be dismissed so far 
as any claim for a personal decree is concerned. 

As to the contentton on behalf of the defendants that the bond 
did not bind the joint family -except forthe debts which the High 
Court found to have been contracted for necessity, the Board may 
observe that in an appeal from the decree of a High Court in a suit 
which involved, as this did, as wiM presently appear from 4 passage 
which their Lordships will quote from Mr. Justice Bucknill’s judg- 
ment, a profonged examination of numerous items of advances and 
loans ang of the evidence relating to them by a High Court, those 
who impugn before their Lordships the findings of fach by the High 
Court upon which it based its decree must draw the attention of 
their Lordships to the matetial evidence which they suggest that - 
the High Court misunderstood or failed to appreciate, and on which 
they contend that their Lordships should come to a conclusion diffe- 
rent from that at which the High Court arrived, This has not been 

“done by either side in this case, owing most probably to thé fact , 
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that it was not possible to do it. Neither side has drawn their 
_ Lordships’ attention to any material evidence from which the High 


Court drew a conclusion of fact wbich their Lordships would nót . 


hgve drawn, e 

These consolidated appeals ace appeals from a decree, of the 
High Courl which examined laboriously the many advances for the 
aggregate of whiclf that Court made its decree. These advances 
wefe made ayer a series of years beginning in 1883, and extending 


down to 1896, and were made to one or other of the principal 5 
“adult members of the joint family, and it has not been suggested 
that any one of those advances was made for immoral purposes, or ° 


were secret advances and made Without the knowledge of the other 
members of the family, who were adults at the time. The members’ 
of the family were not sufficiently provident always to live within 
their means, and debts were incurred which it was necessary ip the 
intérests of the joint family should be discharged. Their Lordships 
may quote a paragraph from the judgment of Mr. Justice Bucknill 
in this suit which illustrates the difficulty of the enquxy as $o the 
loans which are included in the aggregate sum. Mr. Justice Buck- 
nill said :— 

‘(4) A question is as to the non-existence of legal necessity or 
family benefit foralarge portion of the loan in question. This 
contention involved before the Subordinate Judge a very careful 
consideration of the elements of which the loan was in fact compo- 
sed ; and it has also been the subject of laborious enquiry and 
research before this Court. In cases such as these, "where, in order 
to find the actual origin of portions; very often small and very 
often numerous, of what is a large aggregate sum of money 
one has to try to trace it back for a great many years, it is frequént- 
ly almost impossible to deal witb each individual item in any very 
satisfactony manner, and, indeed, it is probably doubtful if it is 
right or necessary so to do. The Subordinate Judge took the broad 
view that, in the main, old loans contracted for the purpose of 
paying off earlier debts of a composite character should be regarded 
as carrying their own burden of proof that they fell, roughly spea- 
king, within the confines of what may properly be regarded as legal 


“ necessity or family benefit.” . 


From an examination of such of the evidence as has been 
brought to their Lordships’ attention their Lordships accept the 
canclusion of the High Court that these advances were for the 
necessary purposes of the joint family. 

As to the remaining contention on behalf, of the defendants 
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based on what is said to be*the law of the Mithila School that no 
member of a Hindu joint family subject to the law of the Mithila 


+ School is bound to pay the debt of an ancestor which was contract- 


ed jointly by the ancestor with another member of tke joint family. 
That proposition thus broadly stated is‘a wide one, and would 
apply in “the case of a son ora grandson of the ancestor who was 
under a pious duty to pay the debt of his father or his grandfather 
whether he was or was not in possession of assets whioh had come 
down to him from his father or his grandfather. That is a start- | 
“ling proposition. The law of the Mithila School is the law of the 


` Mitakshara except in a few matters in respect of which the law ob 


the Mithila school has departed Wrom the law of the *Mitakshara. 
‘Assuming that it was a debt which, if contracted by the father or 
grandfather alone, it was the pious duty of the son or of the grand- 
son, jo pay it is difficult to understand on what principle of the law 
of the Mithila school it was not a debt which it was the pious duty 
of the sun or grandson to pay if it were contracted jointly with 
another who was a member of the joint family. 

Assuming that the Chief Justice was correct in stating in his 
judgment that Vivada Chintamani is an authority which is binding 
upon those who are governed by the Mithila school of Hindu law, 
the passages which have been cited as from it to their Lordships 
as appearing in the Tagore Translation at pages 34 and 35 seem to 

relate only to debts contracted by the ancestor with a stranger. From 
the judgment of the Chief Justice it appears, as was the fact, that 
the debt which ‘yas challenged in his Court on the authority of the 
Vivada Chintamani was a debt which was charged by the bond 
on the joint property of the family by each of the heads of the then 
four branches of the joint family, and all the other defendants, 
who were members of the joint family, were their sons or grandsons, 
and he observed that there was under circumstances no reason 
why the charges should not be held as binding upon the property 
in suit. With that observation of the Chief Justice, which, in their 
opinion, was consistent not only with commonsense, but with the 
law which the High Court in the appeal was administering in the 
suit, their Lordships ‘agree. The Chief Justice referred Bhagdut 


Lershad Singh V. Girja, Koer (1), which may have come from the 


Mithila country. 

Their Lordships will therefore humbly advise His Majesty— 
(x) that the appeal of the plaintiffs ought to be dismissed and the 
appeal of the defendants allowed in part and the decree of the 


(1) (1888) I. L. R. 15 Calg. 717. 5 


Jo. -n 
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High Court, of Judicature at Patna dated the rath April r922, 
set aside so far as it was a personal decree against the defendants 
and in other respects except as*to costs affirmed ; (2) that, the 
ecree-of the Court of the Subordinate Judge at Bhagalpur, dated 
LA 17th June 1918 for the sale of the mortgaged property and for 
costs ought to stand except that so far as it was a persongle decree 
against the defendants it should be set aside ; (3) that neither side 
otight to be allowed any costs of the appeals in the said High 
Court and that any costs paid under the decree of that Court ought 
* tobe returned; (4) that the time within which the defendantg 
sought to pay into Court the sum of Rs. 3,88,673 in respect ‘of the 
mortgage debt and interest ought to be extended until the expiry 
of eight months from the date $f the receipt by the High Court 
of His Majesty’s Order in Council herein ; and (5) that there ought 
to be paid by the plaintiffs to the defendants their costs of these 
appeals. f ° 
Banar, Rogers & Neill: Solicitors for Sourendra Mohan 
Sinha and others. 
Watkins & Hunter : Solicitors for Hari Prasad Sinha and others 
a. de M, Appeal of the plaintifs dismissed : Appeal 
of the defendants allowed in part. 
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Abduction—Summing up, pict of—Criminal Procedure Code (Act V of 
1898), Sec. 297—Cross-examination of one’s witness, effect of—Evi- 
dence Act (I of 1872), Secs. 6, 8,, 455 47, 73, 154, 157—Earliest 
statement of witness, filling up gap—Statement before Sub-Inspector— 
Earlies! version of occurrence—Res gestae—Diary—Charge—Law, how 
explained—Penal Code (Act XLV of 1860), Sec. 120B., charge under— 

Handuriting—Non-direction—Fury to consider individual cases. 


The object of a summing up under section 297 of the Code of Criminal 
Procedure is to enable the Judge to place before the jury the facts and 
circumstances of the case both for and against the prosecution so as to 
help them in arriving at a right decision upon the points which arise for 
their consideration. 


The result of cross-examining one’s own witness under section 154 of the 
Evidence Act is to discredit that witness altogether and not merely to get 
rid of a part of his testimony. 


In the course of his evidence in the preséni trial, the witness made a state- 
ment to the effect that at a time when A asserte# that he had lawfully 
married B, the latter remained silent. This the witness said in his 
examination-in-chief. The accused declined te cross-examine him. 
Thereupon certain questions were put to this witness by the foreman of the 
jury. Thereafter the prosecution again examined this witness in chief 
and in the course of this further examjnation questions were put to the 

© witness by the prosecution dn order to bring out the fact that in his 
depositions as given in the previous trial’as also before the committing 
Magistrate in the commitment eriquiry which preceded that trial he had 
made statements which would go to show that B was trembling. The 
Sessions Judge allowed these questions, which were questions in the 
nataire of cross-examination, to be put to the witness. After these 
questions had been answered the prosecution was permitted to put in the 
deposition of this witness and they were marked as exhibits in the case : 


Held, that the accused were prejudiced. S 


The net result of allowing these questions to be put by the prosecution was ` 


to deprive the accused of the benefit avhichemight accrue to them from 


any statemént* which the witness might have made in favour of the 
. 
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Abduction—{Contd.). 


accused and which the defence could have avdiled of if the witness had 
been &llowed to be cross-examined by the prosecution. 


The party desiring.to cross-examine its own] witness has to take the 
permission of th Court, implying thereby that there is a discre- 
tion in the Court whether it would permit the witness to be cross-examin-e 
edornot That discretion has always to be exercised with caution by 
the Court before which the matter comes up for consideration. e 

° Held, that the result of fhe procedure adopted was to deprive the accused 
ofthe benefit of any statement which the witness might have made in 
their favour. 


That if the object of the postato was to show that the witness had merely e 
omitted to mention the fact in the present trial but”had spoken about it 
consistently before and should therefore be relied upon, they wanted to 
get rid of a part of the testimony of the witness and were relying upon the 
earlier statements as a piece of substantive evidence in the case which 
they could not be permitted to do. The earlier statements could not bẹ 
let in under section 157 of the Evidence Act as there was nothing in the 
deposition of the witness in.the present trial which might be corroborated “ 
by these earlier statements. 


That there was no justification for the whole of the depositions being 
brought as evidence in the present record. 


If any suggestion was made in the Course of cross-examination to the effect 
that a witness had made a particular statement in the previous~trial 
which as a matter of fact the witness did not make in that trial, the 
proper course for the Judge is to disallow the question, The whole of 
the deposition cannot be used for any purpose in connection with a matter 
like this and only particular passages which are relevant may be used by 
the jury. ° i 

: . 

The Judge should either at the time when a statement made by a witness 


recorded by the Sub-Divisional Magistrate in the course of the enquiry 
held by him, i is admitted, or when charging the jury, tell them definita 
the purpose for which the statement was admitted, 


The earliest version of the occurrence ag given by the informant or prose- 
cutor, who is the- principal witness to the occurrence and on whose 
testimoney practically the whole case depends, has always to be placed 
before the jury in order to judge of the truth or falsity of the prosecution 
case. . š 

What a witness says at the time of occurrence in respect of. the occurrence 
itself is res gestae under section 6 of the Evidence Act. But his state- 
ment as to an event which took place a year ago will not be part of 


res gestae. 
The fact that the prosecution challepged the authenticity of the personal 
diary of the Sub-Inspector as containing. an interpolation and „that they 
pointed out other circumstences which might indicate that it should not be 
. o . 
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Abduction—(Conid.) 
relied upon does not justify the judge in withholding it entirely from the 
jury. A verdict obtained from the jury without placing before them the 
piecd of evidence in favour of the defence, whatever may have been its 
real worth, cannot be sustained. 


It is ngt in every case the Judge is bound to state ;in his- chafe how he ex. 
plained thé law to jury. But the charge must be recorded in such a way 
ag, would enable the High Court sitting as a Court of appeal to judge 
whether the facts and circumstances of the case had been properly placed 
before jury and also whether the law has been correctly explained., 


Where there is a charge under section T20 B of the Indian Penal Code and 
there is a question as to the. bona jide- or otherwise*on the part of the 
accused as also various otlfer questions of fact, it is absolutely necessary to 
record the charge in such a way as will enable the High Court to ascertain 
whether the law has been properly explained to the jury or not in relation 
to the facts of the case and also whether the facts in so far- as they bear 
upon the elements necessary to constitute the offences we properly 
explained to the jury or not 

Certain letters were produced on behalf of the accused and sit was allowed 
on behalf ot the defence that these letters were written by B. The letters 
were not proved as having been written or signed by B : 


Held, that the accused in order to use these letters as evidence in their 
favour had to prove that the letters had been written by B. For this 

_ purpose they could rely upon expert evidence under section 45 of the 
Evidence Act or the opinion of a competent witness under section 47 of 
the Act or direct comparison of the letters with proved or admitted docu- 
ments under section 73 of the Act. This comparison had to be made by 
the Court or by a witness called for the purpgse. If the defence had 

- succeeded in proving by othe: evidence that the letters ha d actually been 
written by B there was no point in making the comparison. It is only 
where such evidence is not available and where although the handwriting 
in the letters had not been proved by independent evidence to bave been 

~ the handwriting of B that it is necessary to have recourse to the provisions 
of section 73 of the Evidence Act to See whether by comparison it can be 
determined whether the letters were written by B ornot. The issue 
before the Court in a case like this is whether B had written the letters. 
The result of their comparison is the determination of an issue arising in 
the case and is quite distinct from the determination of the question of 

_ admissibility or otherwise of evidence, which latter is within the province 
of the Judge alone. 

Held, that the Judge in not placing before the jury and in not asking them 
to compare with the writing in the letters the handwriting taken in “Court 
omitted to give the accused persons an opportunity of getting an opinion 
of the jury on the question as to whether the letters were really written by 


B or not. 
Although there were three accused persons and the case as against all the- 
. 
a 
. . . 
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Abduction—(Contd.). 
three did not stand on the same footing. The, Judge did not ask the jury 
to consider fhe case as against each of the accused individually : 


Held, that this was a very serious omission and was likely to have prejudicêd 
the accused persons having regard to their defences which were not similar 
but different. _ Kħijiraddin v. Emperor 


Accretion—Produce of impartible estate; See Impartible estate es 
Accused, confessing, statement of—Verification—Enquiry on spot; See Gang 


“>. » if can be placed in position as to be cross-examined by other side ; 
e See Cross cases aes a sae 


sa 
e 


» if prejudiced—Allowing prosecution to cross-examine his own 
> witness—Putting in former depositions; See Abduction 
, statement of, as conduct—Evidence; See AdnMesibility ... se 
+ st#tement of, of incriminating nature—Evidence; dee Admissibility... 
, when convicted under charge of defamation; See Defamation 
Act. XI of 1859, Sec. 33 
—— XLV of 1860,eSec, 120B 
—— XLV of 1860, Sec. 197 
—— XLV of 1860, Sec. 366 
—— XLV of 1860, Secs. 366, 376 
—— XLV of 1860, Sec. 391 
— XLV of 1860, Sec. 400 
—— XLV of 1860, Sec. 427 
—— XLV of 1860, Sec. 463... we ite 
——— XLV of 1560, Sec. 499 and Expl. 11 ana Sec. 500 
e— X of 1865, Sec. 46 Lee at et ‘i 
—— X of 1865, Secs. 187, 265, 266 ii x We RRT, 
—— VIII of 1870, Sch. II Art. 6 
—— IX of 1871, Sch. H. Art. 162 
I of 1872, Secs. 6, 8, 9 
@— I of 1872, Secs. 6, 8, 45, 47, 735 054, x 157 
—— I of 1872, Secs. 32, 44 
I of 1872, Seg. 70 
—— I of 1872, Sec. go. 
—— I of 1872, Sec. 92 ` ove 
—— I of 1872, Sec. 155(4) ae 
— I of 1872, Secs. 162, 165 ... 
—— IX of 1872, Sec. 23 III. (h) 
—— 1X of 1872, Sec. 43 6 








—— IX of 1875, Secs. 2 and 3 ... a sa i $ 
—— 111 of 1877, Secs. 17, 23, 40, 41 
— W of 1882, Sec. 59 

— IV of 1862, Secs. 86, go 

—e— IV of 1882, Sec. 111 * 

= IV of 1882, Sec. 130 as 
—— VIII of 1885, Sec. 22 is G 


—— VIII of 1885, Sec. 46 iar T T s 7 
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Act VIII of 1885, Secs. 49, 183 S PS ` i 560 


—— VIII of 1885, Sec. 158 Bw. © 


; -. va n 477 
—— VIII of 1885, Sec. 182... s ise oe BANA 197 
—— XII°of 1887, Sec. 19 ae è 9 ee eee 49 
—— V of 1898, Secs. 107, 145 a. Fee ee ao ne X- i 
— V of 1898, Sec. 110 sie “ee bes Oe ea SA 501 
—— V of 1898, Secs. 145, 539B Š gah 131 
—— V of 1898, Sec. 162 a. és aaa 524 
— Vor 1898, Sec. 253 a ah iS ‘es 2557 
—— V of 1898, Sec. 288 i $i ac amt Ngan 111 
—— V of 1898, as amended by Act XVIII of 1923, Sec. 288 ia ah 205 
—— V of 1898, Sec. 297 e, 504 
—— V of 1898, Sec. 307 2- 247 
—— V of 1898, Sec. 345 is 139 
—— V of 1898, Sec. 360 z 585 
—— V of 1898, Sec. 421 gaa e sis isi oe 551,554 
—— V of 1898, Secs. 476A, 476B S se x) ene 120 
—— II of 1899, Sch. I. Arts. 15,40,57 se ie as ea, S 5 
—— V of 1908, Sec. 6, O. 20 R. 12 ess 49 
—— V of 1908, Secs. 11 Expl. 1V, 34 5 ; 592 
—— V of 1908, Sec. 47, O. 21 R. 89, O. 43 Rea i s 176 
—— V of 1908, Sec. 47, O. 21, Sch. H. Paras. 1, 15, 16 oo a 26 
—— V of 1908, Sec. 47 O. 41 R. 23 Fe 22 
—— V of 1908, O. 1 R. 10 (2), O. 1 R.6 Zn 232 
—— V of 1908, O. 9 R. 13,0 17 R. 3 ; sa 224 
—— V of 1908, O. 13 R. 1 he ote sé ‘ %30 
—— V of 1908, O. 21 R, go... ae . 37 
—— V of 1908, O. 21, Rr. 100,103 578 
—— V of 1908, O. 22 R. 1 So e 4; 219 
—— V of 1908, O. 32 R. 6 (2) ... ae 5 
—— IK of 1908, Sch. I. Art. 11A a oe 578 
—— IX of 1908, Sch. I. Art. 12 a a Se 69 
~—— IX of 1908, Sch. I. Arts. 36, 49 wes ae Lies 203 
—— IX of 1908, Sch. I. Art. 154 i 120 
—— II of 1911, Sec. 26 id 5 543 

` —— III of 1920, Sees. 15 (3) a 18, a 588 
—— XI of 1922, Secs. 2 (1) (a), 4 (3) wun a 151 
—— VII B. C. of 1876, Sec. 78` ace one 134 
—— HI B. C. of 1920, Sec. 2 (c) asi ae err 87 
Administration suit, if can be brought by next of kin; See Impartible 

estate” ee see a 280 


Admissibility —Charge—Misdirection—Criminal Pees Code (Act v s 
of 1898), Sec. 162—Statement to ) police officers—Statement of accised— 
Conduct—Statement of incriminating nature—Allegations of persons 
not examined—Self-exculpatory statement—Confession—Evidence of 
general character— Evidence Act (1 of 1872), Sec. 155 (4). 


A and B. were charged under | sections 366 and 3761. P. C. They both 
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‘Admissibility —(Con2d.). Z 
committed an offence undersection 376. Subsequently the woman was 
taken by B along to different places where he alone committed rape upon 


her: 


Held, that although doth of the accused persons might have been jointly 
charged with both offences, if it was intended to prosecute’ B with regard 6 
to the offences that he was accused of having committed elsewhere fhere 
should be separate charges with regard to those offences. 


A 3 e 

That it was not necessaryefor the prosecution to establish that the woman 
was by f&ce compelled to leave not only house but compelled to go to 
various glaces in order to sustain the charge under section 366 I. P. C. on 
which the accused were tried. Jog 


a 
Under sectign 162 of the Code of Criminal Procedure, no statement or any 
record thereof whether in a police diary or otherwise or any part of such 
statement made by any person to a police officer in the course of an investi 
gation under chapter XIV of the Code -is admissible as evidence except 
as provided in the second paragraph of that section. 


The statements of the accused as conduct are not admissible. 
The statements of the accused of incriminating nature are inadmissible, 


Allegations to the police officer during search of persons not examined in 
Court, that the accused was absent from home -on the night of the occur- 
rence as to kidnaping, are inadmissible. 

A self-exculpatory statement is not a confession. 

eOn a question of rape evidence as regards the general immoral character of 
the woman is relevant evidence as enacted in section 155 (4) of the Evi- 
i dence Act. Keramat Mandal v. King-Emperor ass aes 524 
Admissibility— Oral “evidence to prove release—Mortgage, release of— 
Transfer of Property Act (Act IV of 1882), Ch. Vil—Debt, .release of— 
` © Security, release of. . - 6 

Oral evidence may be admitted to prove that a mortgage bond has been dis- 
charged either by full payment or partly by payment and partly by release 
of the debt. There is nothing in section 92 of the Evidence Act to 
prevent such evidence being admitted. e 

The release of a debt for value is not a transfer of ofnership and one who 

. releases a security without consideration may be said to make a gift of it, 
but the transaction does not fall under chapter VII of the Transfer of 
Property Act, which deals only with gifts of tangible property. 

A release of a debt may be made by parol but if it is in writing it should be 
registered, if it falls within section 17 of the . Registration Act. Mahim ° 
Chandra Dey v. Ram Dayal Dutta iad tn ‘zs 582 

__ ee Statement before police office? — Criminal Procedure Code 

o (Act V of 1898), Seco 162—Evidence Act (J of 1872). Sec. 165— 
Erroneous admission, not occasioning failure of justice. 

A Judge is not entitled to put questians with regard to statements made to 
the police officer during the course of investigation under chapter XIV of 
the Code of Criminal procedure idi the exercise of the power conferred upon 

e es . 
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Admišsibility—(Conťđ.). 
him by section 165 of the Evidgnce Act in order to show that the witnesses 
had made contradictory statements to the police officer and Before the 
~ Court. To use the statements for this purpose is to contravene the. pro- 
visions of section 162 of the Code of Criminal Procedure. 

The power conferred on a Judge under section 165 of the Evidgifce Act, can 
not®be exercised for the purpose of introducing evidence in contravention ot 
the law. 

Admitting statement of a witness before the police officer regarding an un. 
important matter, having some remote bearing on theequestion in issue 
and being contradictory, which not being at all vital, though erron€ous 
but not occasioning failure of justice, is no ground for reversal of fhe 
verdict of the jury. 7 

In introducing evidence in a*trial with the aid of a jury, a Judge should be 
very careful in order to avoid miscarriage of justice. "Keramat Mandal 
v. King-Emperor 


in evidence—Ancient document— Absence of proof, of posses- 





sion ; See Ejectment te a8 
--—— in -evidence—Bound down under Sec. 110 Cr. P. C.—Trial 
for*offence punishable under Sec. 400 I. P. C. 3 See Gang... ove 
in evidence—Evidence relating to subsequent conduct of par- 
ties as showing intention—Third parties—Question of fraud ; See Mort- 
gage by conditional sale... eee es E Sa sae 
—— in evidence—Road cess returns ; See Ejectment sa 
in evidence—Trial for offence punishable under Sec. 400 I, P. 
C.—Evidence of previous commission of offence; See Gang ; 
——— of statement of composed of mixture of questions and answers 3 
See Dying declaration 
Admission, erroneous by pleader, effect de See Daise 








Adopt, power to, if can be embodied in will ; See Wil? baa af 
Advancement—Purchase of property by Hindu husband in name of his wife; H 
See Benami ... n toe j 


Adverse possession—Possession of a limited interest ; See Ejectment 
possession of a limited interest ; See Ejectment 


Agreement—Junior members giving up their rights to impartible katake 
© See Impartible estate -9 





— — > if enforceable—Creditor taking secarik by threat of Criminal 
proceeding—No agreement not to prosecute ; See Mortgage bond 








to take the administration of law from the hands of Judges, effect 
of Public policy ; See Mortgage bond ee Oe, as 

Allegations tò police officer during search “as to absence of accused from 
home‘on the night of occurrence of kidnapping, if admissible in evidence 
— Person alleging not examined ; bee Admissibility is 

Alienation of her husband’s estate by Hindu widow ; See Hindu widow Tas 

Amendment—Omission to describe the plaintiff in the cause title as shebait ; 
See Ejectment ... 


, Ancestral impartible estate, succession to™ Rule ‘of sury: aiani ‘Seo Imparti- 


ble estate tes ie ats ay 
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Ancient document—Admissibility—Absence of * proof of possession ; See E 

5 se ‘14 

dogument<_Evidence of acting under it; See Ejectment es 14 


Antenuptial agreement—Oral evidence—Marriage settlement ; See Benami* 8 


Ejectment... = 545 oss 


agreement, property‘purchased by Hindu husband in name of 

_ his wife in pursuatfae of-—Burden of proof; See Benami ... ste - 8 
Appeal—Land Acquisition Act (I of 1894)—Compensation—Undeve- ‘ 

loped land—Value—Practice of Privy Council in such appeals. 


° he Privy Council will entertain appeals in compensation cases under the 
land Acquisition Act “only on questions of principle, where there has 
been errors in law including errors in appreciating or applying the rules of 
evidenc@ or the judicial methods of weighing evidence, and not upon 
questions of value, which latter are, in matter@both of fact and law, 
the propar subject of appeal to the Courts in India, possessing specific 
local knowledge and experience ; and the Privy Council will not review 
the decree of an Indian appellate Court merely upon question of value. 

The value to be placed ata given moment ona plot of land, which is not 
in the market or the subject of bargain and sale, but owes a large part 
of any value it possesses to the prospective results of development work 
to be undertaken thereafter at an uncertain time and at an estimated cost, 
is a question of fact. Nowroji Rustomji Wadia v. Government 
of Bombay eat a es i Ji Sa 

———-— Order remanding a case by appellate Court, regularly or irregularly 
made ; See Suit to set aside decree on wy os 23 

—Reference to arbitration—Dispute as to satisfation of decree— 

o Furisdiction—Consent of parties—Civil Procedure Code (Act V of 1908) 

Sec. 47. Ov 21 Sch. H Paras, 1, 15, 16. 

An executing Court has no jurisdiction to refer disputes between parties to 


143 





arbitration. e 
Any question on which the partiesjoin issue is a dispute within the meaning 
© of paragraph 1, schedule !] of the Code of Civil Procedure. 
Order 21 of the Code of Civil Procedure relating to execution of decree is 
“self-contained and exhaustive as to the special subject with which it 
deals, | 
A proceedings under section 47 of the Code “of Civil Brocedure distinct from $ 
a suit, and comes into being after the termination of the suit and in course 
of execution of the decree which concludes the suit. 
Paragraphs 15 and 16 second schedule.to the Code of Civil Procedure, 
depend from their operation on a valid reference under paragraph 1. 7 
A reference to arbitration by the executing, Court being without juris- 
diction, should be totally ignored. ` 
Parties by consent cannot confer jurisdiction where it does not exist. 
The appellaht applied for execution of money decree. The respondent 
è contended that the decree'had been fully satisfied out of Court and that 
the appellant did not fraudulently certify payment in Court. The Court 
decided to investigate the allegation of fraud.” After several witnesses 


were examined, the parties filed an application referring the dispfute about 
s ° 
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Appeal—(Conzd.). i g 
payment to arbitrators, who, by there award, found’a much lessér amougt 
due tg the appellant than he was claiming in execution. The award was 
confirmed by the Court. On appeal by the decree-holder, the lower 
appellate Court held that no appeal lay. On second appeab ? 


Held? that an appeal to the lower appellate Court and a second appeal to 
the High Court lay, as the reference to arbitration being without juris- 
dfttion the award was invalid in law and as the question that was left 
for consideration was one relating to satisfaction and” discharge of dhe 
decree’ under section 47 of the Code of Civil Procedure. 


That a party to the submission to arbitration could question the validity “of 
the proceedings instituted,%t his instance on the ground of jurisdiction. 
T. Wang v. Sona Wangdi ove Be ©. 

Summary dismissal—Criminal Procedure Code (Act Yy 0f 1908), 

Sec. 421—Record sent for. 

Under section 421 of the Code of Criminal Procedure, after tħe arrival 
of the record, the appellant is entitled to be heard in support of this 
appeal. The appellate Court has the power to dismiss an appeal sum. 
marily on receiving the petition and persuing the same but not after the 
arrival of the record. Surendra Nath Ghose v. King-Emperor ... 

Summary dismissal after calling Jor record—Criminal Procedure 

"Code (Act V of 1898), Section 421. ` 

After the record was sent for and received, the appellate Court should 
hear the pleader and should not dismiss the -appeal summarily without 
hearing him. Lalit Kumar Sen v. King-Emperor ... 

forum of—Suit for possession and mesne profits prior to suit valued 

at Rs. 4ooo—Suit in Subordinate $udge’s Court—Swit for possession 

and mesne profits after ascertainment, found to ke more than Rs. 5000. 








Where a suit for possession of land with mesne profits prior to the suit 
was valued at Rs. 4000, and which was instituted in the Court of the 
Subordinate Judge, but in which the whole amount actually found due, 
inclusive of mesne profits was Rs. 5,100, appeal by any of the parties lies 
to the -High Court and not to the District Judge. Jogendra Nath 

e Maiti v. Bhagabot Das e see PA See ais aces 

» forum of, how determined ; See Jurisdiction a ace 
» second—Award—Reference to arbitration without jurisdiction— 
Decree, execution of ; See Appeal ... ig ade 
» from order rejecting application for making of oplan 
Limgtatior? Act, Sch. I. Art. 154; See Sanction ee a 
to Privy Council—Suit involving a prolonged examination of nume- 
rous items ‘of advances and loans+-Impugning findings of High Cougt 5 


See Interest... ni on Nas ee 
Appeals in compensation cases under the Land Acquisition Act, when Privy 
Council can entertain ; See Appeal .. PA 
Appellate Court, power of—Values of maribi üisputed See Impartible 
estate 
~ -— Court, if bound by the rule of igile ; ere Sanction 
. . 


26 


554 


5st 


267 


120 


592 
143 


280 
120 
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_ Appellate Court, if can interfere with the discretion of lower Court as regards 

deterrgination®of party to Bear the cost ; See Costs ee ne 137 
Application for ascertainment of mesne profits, if a plaint ; See Jurisdiction s., _ 49 

e Approver, if to be corroborated on all points ; See Gang ea ase 501 
Arbitration — Executigg Court ; See. Appeal avd ‘a z 26° 


Artificial watercourse— Blocking of artificial anae Pha if to be e. 
made how or by whom the waterway blocked up was originally formed or 
e e built, or whether it was natural or artificial watercourse ; See Nui- e 
sance és b a s oes we «156 
witercourse—Blocking of canal by lower Tand owner—Consequent 
flooding and damage tq owner of land higher up the canal—Liability of 
lower-owner ; See Nuisafice as Aa A » . 156 
Assessmént—/ncome Tax Act (XIof 1922), Sees 262) (a), 4 (3) (wisi) — f 


a 





Mutation Nazar. : 
Per Curiam ( Walusley, Y dissentiexte); Mutation Nazar, that is, the 
amount “paid toya landlord for recognising the transfer of a holding situated 
within a permanently settled estate,and subject to payment of roadcess by a 
tenant to another is rent or revenue derived from land within the meaning 
of section 2 sub-section (1 ) (a) of the Indian Income Tax Act and as 
_ such is exempt from assessment to income tax under section 4 subsection 3 
( viii) of the said Act. NawabZadi Meher Bano Khanum v. 


Secretary of State for India in Council kn m3 sia w IST 
Assignees of tenant, liability of, as to rent, nature of ; See Suit, maintain 
ability of ... be S e. ove ve 232 


Agssignment— Transfer of Property Act (v of 1882), Sec 130—Order for 
payment of money—Intention—Common Law and Equity— Test— 
Summons. 


A sold and delivered to B a lathe ata certain price. A then assigned the 
bill against B to C in these terms : ““B, kindly remit to C, who will collect 
® on our behalf for and on behalf ofeA”’: 


Held, that the above words did not amount to an assignment of the debt due 
to A within the meaning of section 130 of the Transfer of Property Act, 
but to a mere order for the payment of money due by B. 

oe 


-`The summons taken by the. liquidator in this case is wot in usual form. 6 


Per C. C. Ghose, F: At Common Law a debt was looked upon as a 
strictly personal obligation and an assignment of it was regarded asa mere 
assignment of a right to bring an action at Jaw against the debtor. After 
a time the Common law Courts recognised the right of any one who had a 
pecuniary interest in the debt to sue in the name of the creditor. ‘Courts © 
ob Equity admitted the title of an assignee of a debt, regarding it as a 
piece of property an asset capable of being flealt with like any other asset, 

“e and treating the necessiby of action at law to get it in asa mere incident. 
Every such assignment was consider:d in equity as in its nature amounting 
to a declaration of trust, and to am agreement to permit the assignee to 
make use of the name of the assignor in order to recover the debt or to 


reduce the property into pwssession. In order lo constitute an assignment 
| 6 © A 
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Assigument—(Cozid.). ls 
of a debt or other chose in action in equity, no particular form is 
necessary. . A . 


An assignment of a chose in action must be made in writing under the Indian | 


Jaw, signed by either the transferor or his duly authorised agent but no 
particular form of words is necessary provided that the words are sufi- 
ci€ntly indicative of the transferor’s intention to assign the Chose in action. 
All that is necessary “‘is that the debtor should be given to- understand that 
éhe debt has been made over by the creditor to some third person.” ` 


An order for payment of money is not the same thing as an assignment of the’ 


debt but a direction in writing to pay the amount due on an instrument 
endorsed on such instrument by the payee thereof, coupled with, the 
delivery of the instrumentgo endorsed t> the person” to whom payment is 
directed, is a valid assignment within the meaning of section 130 of the 
‘Transfer of property Act. 


The test is whether or not the right of the seller of the goods to the price 
of the same has been transferred to a third party by an effectual assign- 
ment that the assignee becomes entitled as of right to the payment. 
Kissen Gopal Bogree v. L. J. Bavin 


Assignment of debt—Order fof payment of money—Test; See Assign- 
ment te sae aoe oe eee te 
of chose in action, how made ; See Assignment —... fis 
Attestation—Signatures of persons not present at execution—Mortgage by 
Purdanashin \ady—Transfer of Property Act, Sec. 59; See Mort- 





gage se sia oa ies ase ix 
Attesting witness, signature of—Knowledge of contents of document—Lia- 
bility under the terms of document; See Forgery aT A 
Auction-purchaser, if can plead title of third party—Void decree; See 
_ Ejectment... an e e- ss. s% 


Authority to adopt contained in a will by minor; See Will... a 
Benami—Hindx Law— Purchase of property "by husband in name of aif 
Ante-ruptial agreement, or benami transaction—Burden of proof. 


A purchase by an Indian husband of property in India in the name of his 
wife, unless otherwise explained, ig presumed to be a benami transaction, 


by which the beneficial i@terest in the property isin the husband, and the 


ostensible title in the wife. 


The rule of English law, that such a purchase is assumed to .be for the 
advancement of the wife, does not apply in India. 


The burden of proof is on the person who alleges that ‘the Property was 
purchased in pursuance of an antenuptial agreement. 


It would be unwise of a Judge toactina disputed Indian case upon ora? 
evidence that there had been an antenuptial agreement, which would in 
effect be marriage settlement, unless there was contemporaneous written 
evidence to corroborate the oral evidence. Sura Lakshmiah Chetty 
v, Kothandarama Pillai KE k È in 


b 
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Bengal North Western Provinces and Assam „Civil Courts Act, Sec. 19— . 
Civil Procedure Code, Sec. 6—Value of suit ; See Jurisdiction | ae 4 49 





School—Heir, who can be; See Inheritange is as 221 
Bengal Tepancy “Act, Sec. 22—Merger—Landlord auction-purchaser—~ 
Civil Procedure Code, O. 21 R. 103—Suit for ejectment for trespassing ;° 








See Limitation bs us ve ie T 578 
- —e Sec. 49—Sub-lease under permanent tenant of 

homestead land ; See Lease ae ns . 78 
~e — , Sec. 49—Under-raiyat acquiring right of occu. 

© » pancy, if can be ejected ; See Ejectment s.. oe s * 560 








——, S&. 158B—Notice of application ` for execution to 
be given to all co-shares—Service of notice onsome of the co-sharers ; 





See Reng suit ‘is Gon ves ie oo 477 
———, Sec. 182, if applicable—Homestead land—Lease 
for shop ;,See Ejectment .. 197 


Bond given by debtor and third ai as cuiy for the debt—Existence of 
bonafide debt—Transaction between parties involving civil liability’ as 
well as Criminalact—Contract Act, Sec. 23; See Mortgage bond ade 90 
Burdeg of proof—Deed purporting to be executed by purdanashin lady in 
dispute—Contents and purport either prior to its execution or afteř it ; 








See Deed executed by purdanashin lady ihe 3 a eis 531 
of proof—Excess of necessity—Reversioner driving the Hindu widow 
to litigation ; See Hindu widow on sa ee i 269 
—~—— of proof—Existence of custom proved ; See Impartible estate os 280 
mn of proof—Legal necessity ; See Hindu widow oe ase 269 
——-—~— of proof—Property purchased by Hindu husband in name of his wife 
e in pursuance of antenuptial agreement ; See Benami ws ae 8 
of proof—Seperation—Junior members of impartible estate residing 
or messing separately ; See Impartible estate  ... sah ie 280 


Burma, lower, law in, as to flow of and flooding by. fresh water rivers and 
water courses, or trespasses on the bed or soil of such rivers; See Nui- 


© sance on Tie Ou. avi 156 
Calcutta Rent Act, Sec. 2 {c)—*Premises’ —Etectric tans and lights—I nten- 
tion ; See Standard rent, fixing of né . 1e 37 ° 


——, Secs. 18, 24— President of the Tribunal if can express 





opinion as to rent paid on 1st Novemb®r 1918 ‘unduly low or not, 
in the absence of any opinion of the Rent Controller ; See Jurisdiction 588 
, Sec. 24, scope of ; See Jurisdiction RA vei 588 








Cause of action—Suit for recovery of impartible estate and for other pro- - 
perties—Monies realised subsequent to the death of the last holder ; 

See Impartible estate ne. wo ane we a east 280 
of.action, splitting up of ; Sze Interest os : 592 
Certificate—Indian Penal Code ( Act XLV of 1860 ) section ee Da 

Procedure Code ( Act V of 1898 ) Section 253 —Post office Savings Bank 

eAct ( V of 1873) and the rules relating thereto. ; 
Per Curiam: The certificate given by the accused, who was entitled to the 
money on the death of the widow, the depositor, under. the rule that in 


the case of female depositors withdrawing money from Post Office savings 
j . 
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Certificate—(Conid.). . 


Bank by their authorised agents under rule 18, the agent must sign a 
certificate on the application for withdrawal to the efect “certified that 


the depositor is on this day alive and sane”, is not a certificate prescribed . 


by Government Savings Bank Act or statutory rules made thereunder 
and this certificate is not a Certificate within the meaning of section 
e 
19701, P. C. 
e 
The statutory cules under the Government Savings Bank Act as to payment 
oy apply in the case of payment of deposits to minors or guardians, of 


deposits belonging to lunatics or deposits by or on lehalf of married i 


woman but not to a widow. e 

Per Suhrawardy F; The word “certificate” occurring in section 197 I. P. 
C#contemplates a certificatg which is required by 18w to be given or 
signed for the purpose of being used in evidence in the course of 
administration of justice . © 

The prosecution should not proceed when it was found by the Courts below 
that the complainant had no interest in the money which was withdrawn 
by the accused, who was entitled to it as heir of the deceased, * 


Dubitante : Section 197 I. P. C. if applicable to certificates contemplated 
by note 2 to section 25 of the general rules and orders framed under Post 


Office Savings Bank Act. Birendra,Nath Chatterji v. Umananda 


Mukherj ais a see ae 
given by accused, entitled to money on the death of the denok; 


that the depositor was alive and sane—Post office Savings Bank Act and 
rules made thereunder—Penal Code, Sec. 197 ; See Certificate. iss 





Character, general immoral, of woman, if relevant—Rape—Evidence Act, 


Sec. 155 (4); See Admissibility as ae ove jii 


Charge, creation, for all times to come for due payment of durputni rent— 


Transfer of durputni—Acceptance of rent from trapsferee ; See Charge, if 

extinguished ... a a ‘a 

. if ag NAD ieg Tanai by durputnidar—Putnidar 

“accepting rent from transferee—Charge created for due payment of 
durputni rent—Rule against perpetuity—Prseent interest. e 

Under the terms of the Kabuliyat executed by durputnidars, a charge on 

e certain immovable properties was crefted for all times to come for the due 
payment of the durputni rent and the performance of other obligations 
arising under the Kabuliyat. There was nothing in the Kabuliyat which 
indicated that the security would be extinguished on the lessee’s+liability 
to pay the rent ceasing with the transfer. The durputnidar transferred 
his, tenure and the putnidar accepted rent from the transferee after 
the” transfer : 

Held, that the durputnidar by merely transfering the durputni could not 
get rid of the charge created by him under the Kabuliyat and thate the 
mere acceptance of rent by the putnidar from the” transferee did not 
extinguish the same, though the relationship of landlord and his lessee 
the permanent tenure-holder ceased onthe latter transfering the whole of 


his tenure. 
e 
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Charge—(Contd Je $ t. 
That the security of this description which was-to Jast forall times to come 
was not repugnant to the fule against perpetuities. 


The” rule against perpetuity affects only the creation of a future interest in 
property and the restricting of transfer of property by tying it up. It has 
no application to the case of a charge where a present interest is created 
“and there is no transfer of an interest in property, but the propegty is® 
merely made security for the payment of money. Kanai Lal Ghose v. 
eo Basanta Behari Sen ae ie ai m © 490 


, if itiated—Judge not directing jury to look upon evidence of wit- 
nessess sali retracted their statement before the committing Magistrate 
as susPicious and regard them with great caution ; See Misdirection ... 205 
Charge to jury, how to be recorded ; See Abductiom A < , 504 
under section 120B, I. P. C. how to be recorded—Question as to 
bonafides or otherwise on the part of the accused as also various other 


questions of fact ; See Abduction ats ae 504 
Charges, separatee—Two persons charged under Secs. 366, 376 I. P, C.— 

Both committing offence under Sec. 376 1. P. C; See Admissibility .. . 524 
Civil Procedure Code, Sec. 6—Bengal, North Western Provinces and | 

Assam Civil Courts Act, Sec. 19g—Value of suit ; See Jurisdiction iis 49 








» Sec. 11 Expl. N—Relief by personal decree implied- 
ly included in general relief claimed in first suit, which was dismissed 





for want of jurisdiction—Subsequent suit on mortgage ; See Interest... 592 
, Sec. 34—Discretion—Privy Council, if interferes ; 
See Interest... at sa ate ine sat 592 





—-~, Sec. 47—Decree, if comprises excess land not 
forming the subject ‚matter of suit—Executing Court; See Suit to set 





aside decree jee tee ats as see NG 22 
—— , Sec. 49—Order setting aside execution sale after 
deposit of money—Decree-holder auction-purchaser ; See Second appeal 176 
» Sec. 47, proceeding under, when comes into being ; 
See Appeal | ee ide ss we 26 
Sec. 47—-What question to “be decided ; See Suit ' 
to set aside decree 7 “ 100 ae 22 





„ Sec. 47, 0. 43 R. 1—Order setting aside execution e 
sale after deposit of money—Decree-holder auction-purchaser ; See 

Second appeal sts wes si POPA 176 
, O, 1 R. 10 (2)—Suit for rent ab some of the 

heirs or successors in interest of a deceased tenant ; See Suit, maintain- 

ability of his on . ase os e ue 232 
> - 1 Q. 9 Re 13 0. 17 R. 3—Order that application i 

be considered after taking evidence—Evidence not taken—Application 

for adjournment for bringing witnesses rejected—Successor of Judge, if 

















can pass order ; See Ex parte decree in an ane 224 
, O. 13 R. 1-+- Receiving document at subsequent stage 
of the suit—Discretion ; See Impartible estate a, se oy 28q 
6 
. e = . Š 
. e 
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, O. 21 R. 89, order under—Decree-holder |: auction. 
purchaser ; 3 See Second appeal a me pa ca 
e ————— 0O. 21 R. g0—Person attaching before judgment, if 
can apply for setting aside an execution sale ; See Execution sale sik 
š 0.21 R. 103—Suit, nature of—Catse of action ; 

See Limitation oo iis Ss Ar 





= , O21 R. 103, if bars a suit under different cause of 
action ; See Limitation .. see ase wee we 








suit unless with liberty to bring a fresh suit—Court not granting liberty 
to bring a fresh suit ; See Suit, withdrawal of ... A e... 
, O. 328R. 6 (2)—Security bond by next friend of 
minor, if to be stamped ; See Court-fee ee ese gi caus 
, Sch. If. Para. 1—Dispute, what is ; See Appeal 
—_______-—_——-, Sch. II. Paras. 15, 16, when operate ; See Appeal 
Collusion, evidence of -Excess of amount but disproportionately Jarge ; See 
Hindu widow ... its ie at 
Commitment—irregularity—Person committed, pleading to charge— 
Criminal Procedure Code ( Act V of 1908) Sec. 2085— Complainant 








A Sessions Judge has jurisdiction to try a.case which has been committed 
for trial to him, and if the trial is legally held an irregularity in the com- 
mitment will not vitiate the procecdings in the sessions Court. 


When a person had been put on his trial and pleaded to the charge, the 
commitment cannot be quashed. i 

It is too late to object to the commitment after the accused has pleaded to 
the charge before the Sessions Court. 


Quare : Whether the word ‘complainant’ in Section 208 of the Code of 
Criminal Procedure applies to the person who laid the first information. 


The commitment proceedings were commenced against four of the accused 
other than Basir and after ten prosecution witnesses were examined, the 
Magistrate directed that warrant should issue against Basir. On the day 
he was produced before the Court, three prosecution witnesses were 

e examined in the presence of all th€ accused. Subsequently two more 
prosecution witnesses were examined in the presence of all the accused 
and the charge was framed. Afterwards the investigating police officer 


and the Sub-Deputy Magistrate who recorded the dying declaration were 


examined. 
Helg, thabthere was nothing in the method in which the commitment pro- 
ceedings were held against Basir which would vitiate the trial. Such 
procedure was however, disapproved. Kasem Molla v. King-Em- 
peror sis za ai die iyi ° 





charge ; See Commitment oe ove 


Compensation cases under the Land Adquigition Act, appeals in, when 


Privy Council can entertain ; See Appeal ae See 
: . r 


Civil Procedure Code, O. 21, if eitnucives 3 See Appeal sis ase i 


„O 22 R. 1—Plaintiff not desiring fo withdraw from i 


to Sessions Court, if to be quashed—Accused pleading to 
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‘Complaint under orders of superior officer, if legal—Complainant defamed; -` 
See Defamation a so eae se Sa 178 
Compound interest—Mortgage of property of person resident of Southal, 
‘Parganas—Suit in Regulation district on mortgage—Southal Parganas 
Regulation III of 1872 as amended by Regulation V of 1893, Sec. 6.— 


Interest paid in excess ; See Interest oe 5 e 592 
Compounding of compoundable offence—Agreement to stifle Pan, H 

See Mortgage bond i se wee se wa © 90 
=> 2 of non-compgundable offence—Public policy; See Mortgage . 

bond 6 ae or Ses as 6? i 90 
Compromise—Agreement to refer to arbitration Objection to PN 

Criminal Procedure Codæ( Act V of 1898), Sec. 345—Intention. é 


In a proceeding under section 427 1. P. C, "both pasties filed a petition of 
Compromise agreeing to be bound by the decisjon of arbitrators named 
therein and asked for adjournment for settlement of their dispute. The 
arbitrators made an award, which was objected to by the opposite party. 
On application to record an acquittal under section 345 of the Code of 
Criminal Procedure, the Magistrate held that the case had not been com. 
pounded and that the trial should proceed : 


Held. that the agreement to refer the case to arbitration was nota final 
settlement of the dispute which the Court was bound to accept. 


That it was not the intention of the parties to treat the reference to arbitra- 
tion as taking the case out of the jurisdiction of the criminal Court. 


Srish Chandra Ghose v. Abani Nath Hazra eee ase 139 
Coftfessing accused, statement of—Verification—Enquiry on spot; See 

Gang eee son bee ove 501 

Confession—Ex-culpatory statements See Dacoity .. 496 
Consideration for mortgage, if void for public policy—Not andeang criminal 

prosecution abortive ; See Mortgage bond eee ih 90 

—*—_____- or object of agreement—Motive for act; See Mortgage bond go 

` Construing one contract by another ; See Contract ... ee Wis 172 

: ‘i 


Contract—Zemindar’s right to enhance rent—Express words, if necessary, 
to fix the rent in perpetuity—Acting of aac) One con- 
tract by another. 

The zemindar holding under the Permanent Settlement, has a right from 
time to time to raise the rent of all rent paying lands within his 
zemindary according to the current rate unless he is precluded from the 
exercise of that right by a contract binding on him or by the lawein a 

force. 

No express word is needed in a document evidencing a contract to fix the 

stent in perpetuity. 

The lease being found ambiguous in the present case, the rule how the par- 

ties understood it, is applied, os oe 


It is not proper that a contract in one case should be interpreted in the view 


taken with regard to another®contract which is differently worded and’ 
: a è 


N 


Ji 
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Contract,—(Contd.). 
` under consideration in anether case. Hara, Mohan Banikya 
Choudhury v. Hem Chondra Chakravarty hs ‘ss 
=, constriction of—Contract in other cases, if guides ; See Contract 
5 construing one; by aiiother ; See -Contract . ee 
Contract, for fixing the rent in ied aca en ad words, if Recessary ; 3 See 
Contract ° sis ave ME a Aen 
Contracts i in other cases, if guides to construction of another contacts 3 See 
Contract ax iss 








Contract Act, Sec. "4y Existe of ona jide debt—Trahsactions baan 


parties involving Civil liability as well as criminal act—Bond given by 
debtor and third party as security for the debt ; See Mortgage bond °. 
= 5 Sec. 23 Ill (h)Consideration for mortgage—Not rendering 
criminal prosecution abortive ; See Mortgage bond. e eu. 
» Sec. 23 Ill (h), if exhaustive ; See Mortgage bond 
, Sec. 43, applicability of, to implied premises ; See Suit, main- 
tainability of cts a we a 
Co-debtofs joint liability or joint and several liability ; 3 See Suit, maintain- 
ability’ of 





... e. ... 


Co-tenant, decree against some, EN of; See Suit, maintainability of ate 
Court, duty of—Trustee purchasing Cestu que trust’s property; See 
Trust ~ ais Sis Ki hee ste A 
———, subordinate, rejecting an application for sanction— Appeal; See 
‘ — Sanction sis oe sis : ia 
» superior, if can take action and ‘make a complaint—Subordinate Court 
not making complaint under section 476 Criminal Procedure Code nor 
rejecting an application for making of a complaint ; See Sanction a 
Court=fee—Stamp—Court-Fees Act (VII of 1870), Sch. I. Art. 6—Stamp 
Act (IT of 1809), Sch, I. Arts. 15, 40, 57—Securitpbond by next friend 
of minor—Decree, execution of—Civil Procedure Code (Act V of 1908), 

O. 32 R. 6 (2). e 
A security bond executed in pursuance of an order ofthe Court passed 
6 under order 32 rule 6 sub-rule (2) or any other rule or sectioħ of the 
Code of Civil Procedure, shall bear a court-fee stamp as required by 
article 6 schedule IJ of the Court-Feef Act; they will also be chargeable 
under the Stamp Act, if they are of.the kind described in article 40 or 
/ article 57, schedule I of the Act, but will not be chargeable, under the 
` Stamp Act if they fall under the residuary article 15, schedule 1 of the 
Act. Reference under Section 113 read with order, XLVI R. 1 





CPC, ... aaa 
Court-Fees Act, Sch. II. Art. ‘6—Security bond Ly next friend of minor, 
See Court-fee a" san oe one 
Costs—Discretion—Appellate Court. ° 


The Court which tries a suit has full power to determine'by whom the costs 
are to be paid, The appellate Court has no authority to interfere-with 
such discretion. Rakhal Chandra Mondai v. Gour Gopal Dutta ... 

Creditor of Hindu *widow—Enquiries, which . he can make; See Hindu 
widow ass ‘ise ° 
2 of Hindu -widow—duty of 3 See inde? widow 


269 
269 


. ¥ 
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*Creditor of Hindu widow, when discharged of burden of proof; See Hindu i . 
widow .... e.. eu. aaa ste 269 
taking security by threat- -óf Criminal . proceeding—No agreement, .- 
not to prosecute—Security, if enforceable ; See Mortgage bond Fae 90 
‘Criminal appellate Court, when ‘can summarily dismiss the appeal; See 
Appeal sji wes wee ru 1554 
Criminal Procedure Code, Sec. soy Disputė regarding serfoiiiae of 
Puja ; ‘See Criminal Procedure Code, Secs. 107, 145 aké sa 127 


Tlimirial Procedure Code (Act V of 1898), Secs. 107, 145, sub-section = 
(2)—Déspute regarding performance of puja. 2 
A diupufg regarding performance of Puja of an Idol does not come under 
the provisions of sectiofi 145 of the Code of Criminal Procedure. ap 


Right to gp upon a temple and to perform Puja and to take a portion of 
the offerings made to an Idol is not a ‘right of user of any land as ex- 
plained in section 145 sub-section (2) of the Code of Criminal Proce- 
dure. è 


IPthere is such a dispute between the parties leading to a breach of the., 
peace, proceedings may be drawn up under section 107 of the Code of“ 
Criminal Procedure. Surendra Nath Banerjee v. Shoshi Bhusan’ , 
> Sarkar 265 iri WA zi a Ss 127 
aana, Sec. 145 Sub-Sec. (2)— Right of user’—Right 

to go upon a temple and to perform Puja ; See Criminal Procedure Code 

Secs. 107, 145 vee we ai 7 ae 127 
maang See. 145 proceedings ndesaku to comply 
A with rule contained in Sec. 539B. Cr. P. C. —Proceedings, if vitiated ; 

See Mandatory provision an vee sa 131 
——_——_______—_-, Sec s62—Stakêmêné or record thereof in police 

diary, made by any person go police officer in the course of an investiga- 

tion under Chap XIV Cr. Procedure Code if admissible in evidence ; See’ 





























° Admissibility en ee Na be Ss 524 
— „ Sec. 208—‘Complainant’—Person laying first 
information ? See Commitment ies ssi ii 114 
_ „ Sec. 28S—Deposition of witnesses before.com- 
mitting Magistrate, a substantive eviderfte ; See Evidence .. 111 
~ , (as amended by Act XVIII of 1923), Sec. 288— 
Evidence recorded by Committing Magistrate not for purpose of commit- ‘ 
ment ; See Misdirection one oes 205 
» Sec. Per er of summing up ;. , See Abduc- 
tion a u ei e ne 504 
, Sec. 307, reference under—tligh Court, when : 
fefuses to accept the verdict of jury ; See Dying declaration ite 247 
2+, Sec. 307, reference under—-Most of the reasons 
© given by foreman not tery convincing—Verdict, if to be rejected; See 
Dying declaration dis oes we 247 
—— - , Sec. 345 Proceeding under Sec.’ 427 I. P. c. 
rcferred to arbitration—Award objected to by one of the parties—Trial, ‘ . 
if te continue; See Compromise = ove as fee 139 
5 . . 
- s 
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s 
e 
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Criminal Procedure Code, Sec. 360+-Depositions of witnesses, when to be 
*. gead over to them ; See Reading over evidence on ae 





» Sec, 36o—Reading over depositions of all wit- 


nesses at the close of the day ; See Reading over evidence... a 
„ Sec. 360, mandatory-—Policy ; See Reading over 














evidence iss as ive è - ase 
TES e 4 

> = , Sec. 421 —Summary dismissal after calling for 

record, if legal $ See Appeal tee Si 

e , Sec. 539B, failure to comply with rule in, in 

connection with proceedings under Sec. 145, if vitiateg the proceeding ; 

See ; Mandatory provision da aé a e... 
Cross cases, trial of, how conducted ; See Cross cases bei ." 
Cross *cases— Trial. Pe © 


As regards trial of cross cases, each case has to be decided according to its 
< e 
requirements. 
It is not fair to force a person in the position of an accused to throw him- 


self open to cross-examination by: the other side. . 


A trial of cross cases of rioting was fixed for hearing on certain date, when 
some witnesses were examined in the case against the ‘petitioner 
and the case in which the petitioner was the complainant was adjourned 
toa certain date. On the adjourned date, the Magistrate took up the 
case against the petitioner and also wanted to try the case in which 
the petitioner was the complainant. The petitioner prayed that the trial of 
his case might be adjourned till the disposal of the case against him. 


Held, that for the ends of justice, the case against the petitioner should be 
disposed of first and then the petitioner’s case, if he so wished, be taken 
up. Makhan Mapa v. Mohindra Nath Bose kah sko 

Cross-examination—Previous statement of witness— Suggestion that another 
statement made, which is incorrect—Proper tourse for Judge ; See 
Abduction i ib ey as i : 

Custom, existence of, proved—Burden of roots See Impartible estate ia. 

„ immemorial, existence of—Presumption—Evidence showing exer- 

cise of a right in accordance with an alleged custom; See Tmpartible 





estate cao ow ou oe 
Cross-examining one’s own wfitness, result of ; See Abduction zi 
Dacoity—Misdirection—Penal Code (Act XLV of 1860), Sec. rA 
Confession. 

The principal evidence against the appellant was that of an approver- 
This eyidence was corroborated by evidence as to the aceused being seen 
têgether at different times and places before and after the dacoity and 
also as to other circumstances. The learned Sessions Judge pointed 
out in his heads of charge there was no evidence besides that of the 
approver to show that the ery actually took part fn the 
dacoity : 

Held, that so far as the evidence of the approver and the corroborative 

evidence giveh by witnesses were concerned, there was no misdirection, 


585 
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Dacoity—(C ontd.). 


- A, who did not actually take part in the sdagoity, was with others, before 
the dacoity' ané-went: with 8ne of the dacoits to borrow a boat, 
during” ‘the dacoity he was left in the larger boat at a place some 5 or 6. 
miles from the place of the docoity and told to wait for other’ dacoits : 


7 


(VoL. XLN, 


but | 


Hela, that A’s actionelid not come within the definition of dacoity as 


given in section 391 1, P. C. as he was not present though he might lave 
been aiding such Commission or attempt. 


œA waseexamined by the committing Magistrate as a confessing prisoner. 
. He stated that after the “dacoity he was offered Rs. roo which’ he took. 


deld,that this statement was not a confession that he committed 
dacoity and should not be taken into consideration against the other 


accused. 


Ibrahim 7 King-Emperor 


the 


Daughter’s sên's son if can inherit on the ground of KT A 


Bengal School; See Inheritance 








son’s son, if heir under Bengal s: shool ; 


See Inheritance 
Debt, assignment of->Common Law and Equity ; See Assignment ie 
»*liability to—Mithila School of Hindu law—Debt contracted by ances- 


PAGE. 


tor alone apart’ from other member of the family—Heir or member of e 
joint family, if liable ; See Interest 


———-, release of, how effected ; See Admissibility... 
, release of, for value, if transfer of ownership ; See Admissibility ` 





eee 


oon 


Decree, execution of —Decree made without jurtsdiction—Executing Court, 


if can refuse execution. 


+ 


Where the decree presented for execution was made by a Court which 
* apparently had not jurisdiction, - whether pecuniary or territorial or in 
respect of the judgment-debtor’s person to make the decree, the exécut- 
ing Court is entitled to refuse to execute it on the ground that. it was 
made without jurisdiction. Gora Chand Haldar v. Profulla Kumar 


-e Roy 


, fraudulent—Decree obtained 


estate ees eve 


» if exparte—Decree on the face inter parties 3 Sve Ex parte decree 


in 


another 


suit—Suit, 


if to’ be 
brought for setting, aside decree—Evidence Act, Sec. 44 ; See Impartible 


» nature of—Money . borrowed more than necessity justified ; See 


Hindu widow 


Decree against Hindu widow, when binds the reversioners ; 


See Hindu widow 


Decree against some of the co-tenants, effect of ; See Suit, maintainability of... 


° 
———— for possession, subjeét to Payment of sum paid to widow’ without! -..- 
integest usufruct of property being set~ off “against Ínterest—Necessity i ins 


adequate fog entire loan—Suit by reversioner for possession—Loan ‘con- 


dracted owing” to- litigation’ by reversioner against Hindu widow ; 


Hinde widow 





tion ; See Decree, execution of 


tye 


See 


passed without Jidan ona Court, ‘if can ‘refuse execu- 


= 
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Deed executed by purdanashin lady—Her knowledge of its contents—.° 


` Sufficiency of execution—Explanation prior to heg execution... - 


Where a deed purporting to be executed by a purdanashin lady is in dis- 


pute,” the onus is on thosé who seek to set it up and to establish. that .. 


she was fully aware of its contents and purport either pride to its exe- 
cution, or after it, under such circumstances, as, show it tobe her own 


mental act and deed, or her adoption and ratification of it with full know- . 


legge.and domprehension. And. if the deed, as presented toher for 
execution, differs materially, by addition or‘ommission, „from the scheme 
and details. which she had ‘previously laid down, the discrepency. ought 
to be clearly pointed out to her,. and its nature and effect fully 


ibed. E sp Aa eo. 
describe $ 


In the case of an illiterate purdanashin lady executing a deed, indepen- 


dent legal advice is not in itself essential. The disposition made must be 3 


substantially understood and must really be the mental act, as its execu- 
tion is the physical act, of the person whe makes it. 


e 
The extent and character of the explanation required must depend upon 
the circumstances. Musammat Faris NGA is v, Munshi Mukhtar 
Ahmad ss a si ais es as 
Deed of conditional mortgage i or sale—Absence of. any reservation of right to 
recover purchase money—Absence of any stipulation authorising the 
grantor to: sue for redemption ; See Mortgage by conditional sale 7 


Defamation—Penal Code (Act XLV of 1860), ‘Sec. 499 and Expl. II—Impu- 
tation concerning collection of persons—Police force—Offence of defa- 
nation, what constitutes—General expressions—Defamatory matter 
applying to class of individuals—Complaint under the orders of 
superior officer—Notes taken, if evidence—General words of abuse— 
Denial of charge—Personal conduct of collection of persons—Person 
defamed as member of a class, what to prove—Whether words defama- 

` tury or not, a question of fact— Words, how*to be construed—Proof. 


Per Buckland, F: The charges framed in the case did not conform, to the ` 
requirments of section 499 of the Indian Penal Code. - 


tory. 


Per Newbould, F: That the words seteut in the first charge were defama- 
: è ~ : a 


531 


74 


Per B. B. Ghose, ¥: A charge of defamation fails on ‘the ground:that it” 


refers to the personal , conduct only of a collection of persons as such. 


Per Newbould and B. B. Ghose $F: Though the whole police force -at 


Char Manair were attacked by the petitioner, that was not sufficient to 
support a Conviction on the second charge as framed. 


Per Buckland F : AS regards the seoond charge though no one was refer- 


red to by name or by reference to his office in the imputations charged, the 
nature of the imputations Was indicative of the fact that am individual 


might be ‘meant. ar ga ie oes . . Dt eye ae os: oe a mesa 


i they concerned the complainant. < 6 à 


That the imputations i in the charges were general ‘expressions assuming hat 
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Defamation—(Contd.). : 
That the confusjon of ideas which these charges disclosed made it waga 
fog a proper-trial to be held. 


Explanation 2 of section 499 Indian Penal Code includes a company or an 


association or collgction of persons as such within the word “person” as 
used in the definition, so that the latter should not be limited to indivi- 
duals. 6 a 

In a case in which the Explanation is properly called into use the identity | 
of the company or ass@giation or collection of persons must be maintained 
througlwut with reference to the imputation said to have been made 
concerning them as such with the intention of harming their reputation so 
that thereby they ave defamed. An imputation concerning acompany or , 
association of persons as such, and the last two words of .Explanation are 


most material to its correct application, cannot by virtue of this Expla- 
nation justify a charge of defaming as individual, and a charge cannot 
combine the Explanation with the definition for such a purpose. 

e 


The offence of defamation consists in using language which others knowing 
the circumstances would reasonably think to be defamatory of the person 
complaining of and injured by it. 

An individual is as much defamed by words apparently only of more general 
application as by words refering to him by name. 


Where a defamatory matter appears only to apply to a class of individuals, 
if the description in such matters are capable’ of being, by inuendo, 
shown to be directly applicable to any one individual of that class, an 

e action may be maintained. 


Per B. B. Ghose, F: If the complainant has been defamed, it is of no 
consequence that he complained under the orders of his superior officer 
in order to clear his charactér. ` 

An accused in a prosecution under section 500 Indian Penal Code is entitled 
to prove the notes taken by him of the statements made by other persons 
regarding ‘the subject matter as evidence of his good faith and they are 
relevant on the question, although the person who made the statements 
were not examined. á 

The words complained of as constituting defamationgmust be set out in the . 
charge and proved before the accused Can be convicted. When there is a 
denial, the:evidence in support of the prosecution must be sc rutinised. 

The words “the British Government themselves and the superior officers 
including from thesDistrict Magistrate down to the Daroga-and Chowki- 
dars were all beasts etc.” are too wide to admit of the construction? that 
any particular police officer was defamed. A 

The words “collection of persons as such” in Explanation lI of section 499 
Indian Benal Code mean that a collection of persons as such may be 
collectively defamed in the same manner as a ‘company’. The general 
principles on which a company may be said to have been defamed would 
therefore apply equally to the Case ‘were it is alleged that as ‘collection 
of persons as such” has beeen defamed. Sa 


Von. XLIL] INDEX OF CASES. | m 
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Defaination—(Contd.). s 
° s If a person complains that he has been defamed as a member of a class 
must satisfy the Court that the imputation is against him persénally aņd 
he is the person aimed at before he can maintain a prosecution for ° 
defamation. 


The guestion whether the words are defamatory or not inust%e decided by 
the Judg® as a question of fact, and in deciding this question the following 
principle should be taken into consideration: ‘All circumstances which 
were apparent to the bystanders at the time the words were uttered e 
should be put in evidence so as to place the jury as much as possible in 
the position of such bystanders, and then it is for the jury to say what 
meaning such words would fairly have conveyed to their minds.” ° 


A judge should not construe the words as he would a document of title 
according to rules of construction of deeds, specially when the “Words 
spoken have not been proved with certainty, and a Judge is to decide 
not merely whether the words are defamatory but also whether the words 
refer to the complainant. s . 

Where the defamation imputes a crime to the complainant and the accused 
pleads justification there must be the same strictness of proof as on a 
trial for such crime. Protap Chandra Guha Roy v. Rasiduddin 
Khan si ws oe o e ai 


Defamation, action of, if maintainable—Defamatory words appearing only to 
apply to a class of individuals—Description directly applicable to any 





one individual of that class; See Defamation... eee Ses 
——, charge of—Kelerring to personal conduct only of a collection 
of persons ;See Defamation oa we ka E 
— ——, offence of, consists in what; See Defamation sed eee 
imputing crime to complainant—Plea. of justification—Proof ; 

See Defamation a tee s 
Defamatory, words, or not, who will decide j See Defamation s aa 
—-—___——— matter applying to a class of individuals ; ; See Defamation ... 
. ————— words, construction of; See Defamation ead 
Defendants, Liability of, not arising on contract but on privity “ot estate— 
Party ; See Suit, maintainability ofẹ . ip ae 


Deposition of witnesses befdte committing Magistrate, a substantive evi. 
dence ; See Evidence... ais 

Diary ,—Prosecution challenging the authenticity of the perni ‘diary of the 
Sub-Inspector—Judge, if can withhold diary from jury ; See Abduction ... 

Discretion, | how to be used—Allowing party to cross-efamine his own 


Witness 3 See Abduction ... oe 

“ Dispossession of tenant by landlord oe a portion “of land demised—Rent, 

suit for, if maintainable ; See Landlord and tenant tae ea 
Dispute, regarding performance of Puja ; See Criminal Procedure Code, Secs. 
107, 145 wag Kas aes aa Re see 
Document, ancient—Admissibility— Absence , ‘of proof of possession; See 
Ejectment , ... - sa. aso ane aes + Sas 

—, ancient—Evidence of acting under it ; Seg Ejectment iis 

e z e kh 
° . . e . 
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Document, construction of—Contrast between value 0f property ane consi- 77°.” Hi 
deration ; See Mortgage by Conditional sale ens see wees 74 
eA cade of—Facts legitimately be ‘proved—Language of. 
document related to existing “facts ; See Mortgage by conditional sale `.. 74 
—, construction of—Intrinsic evidence ; See Mortgage by condition- f 
al sale. Nk nn 33 ous Pr -e 74 
—, Construction of—Lease for a term of years; See Lease, © uu e. n 
, if duly and legally attested—Evidence Act, Sec. 70-~Signatures 
@e of persos not present at-execution ; See Mortgage - ive er 148 
* if to be. stamped and regstered—Lease for a Jorm of years ;. 
See Leas = ah ` KH E 71 
——# registration. GE Docimeik validity of we Morteragé bond ... go 
s purporting to ‘te will though inoperat#ve, constitutes valid ai 
authority éo adopt ; See Will ie a te 38 
Donor granting property subsequent to foundation of Idol—Shebait ; See. 
Ejectment ..... . GATSE nee, oe a ie Ges 30 


Durputni—Kabulia@ creating a charge on certain immovable properties for 
all times to come for due payment of durputni rent—Transfer of durput- 
ni—Acceptancè of rent from transferee ; See Charge, if extinguished ... .: 490 


Dying declaration—Question of. faci—Dying declaration, elicited as a 
result of l ading questions and answers— Reference under section 307 
of the Code of Criminal Procedure (Act V of 1908)——Foreman, reasons 
given by—High Court, when can refuse to accept the verdict of jury. 


A dying declaration stands upon a widely different footing from the testi- 
© mony of a Witness given in Court. In the case of the latter it is 
permissible and at times necessary under certain circumstances to accept 

a part which is unimpeachable and reject that which is obviously untrue 
though to found a criminal coaviction on such appraisement of evidence 

is very often unsafe. As regards a dying declaration, to accept a portion 


and reject the.rest is entirely out ofthe question, there must be absolute 
~ guarantee of the accuracy of the record and the truth of the entire state- . 
ment before it can be acted upon. - 


“The law of a dying declaration in India if different from the law in Eng- 
land. A ‘dying declaration is relevant under the Indian Evidence Act, 
whether the person who made it was or was not at the time when it was 
made, under expectation of death, and the weight to be attached to it 
depends not upon the expectation of death, which is a guarantee of its | 
truth but upon the circumstances and surroundings under which it was 
made and very much also upon the nature of the record that has been 
made of it. It is almost always a question of fact as to. whether it should 
be relied ugon or not. 


.- Where a statement is not the ipsissima verba of the .person making it but 
is composed of a mixture of questions and answers, ‘there are several >: ~- ` 
objections open to its reception in evidence, which it is not desirable ` ` 
should be open in-cases in ; which the person has no opportunity of cross- 
examination. In the first place the guestigns may be leading questions s 


Ye. XLi.) igpex or CASES. x : 
. Ld 
Dying declaration—(Conid.). 
and in the condition of a berson making a dyiig declaratioh’ there is 


always very great danger of leading questions being answered with- ° 


out their force and effect being freely comprehended. In such circum. 
stances the form of the declaration should be such thaf cit would be 
possible to sec what was the question and what was the answer, so as to 
discover Row mach was suggested by the examining Magistrate and how 
much was the production of the person making the statement. 

If it appears to the jury that a dying declaration has been elicited as a 
result of leading questions and answers, it is a matter entirely within “the 
province of the jury to attach little or no value to it. e 

The,reasons given by the foreman need not necessarily be “taken as con- 
stituting all the grounds which he and the other jurors may have had for 
their verdict. 


Even when most of the reasons given by the foreman be not very convinc- 
ing, the verdict will not be rejected on a reference under seation 307 of 
Criminal Procedure Code unless it is unreasonable. 

In a reference under section 307 Criminal Procedure Code, the High Court 


rid 


canhot refuse to accept the verdict of the jury unless it is unreason- ~ 


able. Emperor v. Premananda Dutta ws aia 


Dying declaration, elicited as a result of leading questions and answers; See 


Dying declaration aii on on we e. 
——— declaration, if to be relied on—Question of fact; See Dying decla- 
ration. a sii “3 se. te ies 
—— declaration, part of, if can be accepted ; See Dying declaration m 
——— declaration, weight to be attached on—Expectation of death ; Sve 
Dying declaration TA ais eis ie 





declaration and testimony of witness ; See Dying*declaration ssi 

Ejectment—Zvidence Act (IX of 1872), Sec. go—Ancient document— 
Presumption, when arises—Roadcess retdrns—Admissibility in evi- 
dence—Adorse possession of limited interest. 

* A document which purports to be an ancient document should be 
corroborated by some evidence ; if this is done, presumption may be 

u made inits favour under saption 90 of the Evidence Act. 

Mere production of an ancient document, unless supported by some corro- 
borative evidence of acting under it, is not entitled to. any weight. An 
ancient deed must be corroborated by evidence of ancient or modern 
corresponding enjoyment or by other equivalent or explanatory proof ; it 
is then presumed to have constituted part of the actual transfer of proper- 
ty mentioned, because this is the usual course of such transactions : in 
brief, though absence of proof of posession does not affect its admisgbi- 
lity, it affects the weight to be attached to the document. 

Road cess return are admissible only against the maker. 


Possession of a limited interest, for instance, fhe claim to an interme- 
diate tenure, may be just as much adverse as is adverse possession ofa 
complete interest in the property ; consequently such possession ofa 


247 
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Ejectyneat (Conde. Js Tes 
limited interest may be ju8t as much adverse for:the. purpose ot: barring. d 
stit. for the determination of that- limited interest as adverse possession. of» 

a complete interest in the property-operates to bar.a suit for the whole 

property. Sucheagverse possession. of a limited interest, however though 

a good plea to a suit for ejectment is good: only to: the extent of thate 

interest: Swarnamoyi v. Sourindra Nath Mitra.» ° 44 
7 Land taken for. shop—Lessee subsequently taking. land N 

cultivation —Homestegd—Bengal Tenancy Act (VIII of 1885), Sec. 

182—Thansfer of Property Act (IV of 1882), Sec. 111. 

Section (82 of the Bengal Tenancy Act: is not, but the provisions: of the. 
Transfer of Property Act are, applicable to a. cage where land was taken « 
not for the purpose of a homestead from which the lease was to cultivate 
his jote but for the purpose of a shop and is used for that purposes. 
Purusottam Mahesri v. Panchanan Mazumdar wee 556 197 

Lessor, if ‘bound by contract not to eject ; See Lease : see 78 





Misdescription—Suit for declaration of debutter properties—Per- 
son. interested— Will, construction of—Gift to ancestral Idols— 
Shebait. 
The omission to describe the plaintiff i in the cause title as shebait of .the- 
Idol is a misdescription but it may be cured by amendment without any 
hardship to the defendant. 
‘The plaintiff, who is interested in the worship of a certain Idol, can alone 
maintain a suit for declaration that certain properties are the debutter 
e properties of his ancestral Idol. 
In the previous portion of a clause of the will, properties were given by the 
testator to A, his daughter-in-law with power to make gift, sale, mort- 
gage or any permanent mayrasi makarrari settlement. The subsequent 
' portion of the same clause was to the effect that A should transfer only 
e with the consent of her husband } and the testator’s other sons and grand 
sons B took out probate of the will of A by which she dedicated proper 
ties to the Idel and accepted the position that the properties were pro- X 
perly dedicated for Debsheba : 
Held, that ‘the restriction imposed in tite will was repugnant to the gift. 
That the person claiming through B could not raise any question as to the 
validity of the disposition made under the will of A. 
When the worship of anldol has been founded, the shebaitship is vested 
in the founder and his heirs unless he has disposed of it otherwise 


-~ e 
or there has been some usage of course of dealing which points to a 
. 
6 





different mode of devolution. 
Witere' the worship of an Idol has been founded, there must be some 
shebait of the Idol and, if any donor, “subsequent to the foundation 
è makes a grant of any preperty to Idol, it becomes the property.of the Idol | 
unless conditions are attached to the gift the existing shebait of the Idol 
would have the power to manages the property on behalf of the Idol. 
Dayamayi alias Biddyutlata Debi v. Sankar Nath- Mukho- 5 


padhyaya gan e... on ane woe se 30 
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Ejeciment—Notice to quit—Month of tenancy—Holding over after expiry of 
* term of lease—Rent payable in four instalments. 
A nqtice to quit, when a tenant is holding over after the expiration ofa 
leage for aterm of years, should end with a month of the tenancy,° 
whether the tenancy be considered from month to “month ‘or a tenancy 


from year to year. e’ 


The defendant held under a lease for g years, commencing on the 6th 
gf Assat, 1300, agreeing to pay rent in four instalments viz.in Assar, 
Aswin, Pous.and Chaitra every year. The tenant continued i in occupatione 
after the expiry of the lease. A notice was served in June 1909 (Jajstha , 
1316)calling upon him to relinquish the land by the-end of Chaitra 1316. 
Asecond notice was given on the zoth Bhadro 1317 gequiring hit to 
. oe 
vacate at the end of Aswin : 


e Held, that the notices were not valid, as they did not require him fo quit * 
on the expiry of a month of tenancy the notices should state that the . 
tenancy would expire after the Assar. Khosal Chandra ‘Das v.. 
Brindarani Dassya _... és & a; ak 475 
——————Permanent lease with condition of ini Vases for residen- 
thal purpose—Right to take fruit—Transfer of Property Act (V of 
1882), applicability of—Conduct of parties. i 


At the time of the lease there were on the land in suit only a certain 
number of fruit trees and by the lease the defendants were to enjoy the 
land by erecting” houses on it and planting, ifthey so liked, other fruit 
trees. The provision was that the lease should continue to the defen- 
dants’ heirs, but there was a further provision that if at any time the 
lessor should require the land he should give notice to the lessees who 
would therefore give :up the land on receipt of ;the value of the fruit 


trees &c : ý 4 


Held, that as the land was let out for residential purposes with the sight to 
take fruits from the trees on the land and @0 plant other fruit trees and ° 
take their fruits and not for purposes of cultivation, the lease was govern- . ` 
ed by Transfer of Property Act. ° 


The mere fact that there was a right to plant trees or pluck the fruits of 
e trees would not by itself canvert a potta granted for a residential purpose 
into a horticultural lease carrying the same tights as an agricultural lease 

and so bringing it under the Bengal Tenancy Act. 


That the land was given to be enjoyed from generation to generation, so 
long as the landlord did not require it for his own purpêse. 

That the rights between the parties should be determined on a construction ` 
of the lease and the conduct of the parties could not be taken intoe -- * 

account after the lease has been entered into. Gopal Chandra Baner-- 

jee v. Bhutnath Sasmal - bee ee soe xe ® 520 


— Plaintiff to prove title ; See Inheritance " yy; 
Solenama— Foint tenancy—Vbid “decree Execution sale— Title 
of third party, if can be pleaded. - 
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Bjectment—(Consd. J : Bayes 


The principle of joint tenancy is unknown to Hindu Jaw, except in the case 
of coparcenary between the members of an undivided family. 


A died ledving his widow B, grandson C and grand-daughters D „and E.C 
. died leaving his widow F, In a suit ona mortgage executed in -favour of 
A, B as guardian of @ purchased the mortgaged property in execution. 
Thereafter F brought a suit against her for possession of the properties 
left by her husband C. This suit was compromised by a solenama, which 
estipujated that certain properties, including the properties in suit, would 
be possessed by- B during her lifetime and after her death, her grand 
daughters D and -E would get them. Afterwards rent suits were brought by 
the landlerd against B. Decrees'in rent suit were passed after the death of 
B without bringing on the record the legal represent&tives of B. The rent 
decsees wee then put into execution and -the defendant purchased the 
properties and took possession, through Court. D died sometimes after 
this and the present suits were brought by E for possession of the entire 
landsin disputes ` 


ALU. 


PAGE, 


Held, thatthe mere fact that F’s representative did not- dispute the inter” 


pretation of the #elenamu could not confer any right on E to eject the - 


purchaser. 

That the. purchaser was entitled in auek a suit to plead the title of a third 
party and to show that the plaintiff was not entitled to the whole of the 
interest she claimed. Gour Chandra Das v. Subashini Dasi 





9 ResJ udicata. - g = 


Where i in a suit inter parties in ejectment it was held that the defendants 


had no right of occupancy, but the suit was dismissed on the ground of - 


its being instituted before the ggricultural year in which the defendants’ 
predecessor died and on appeal the decree of dismissal was affirmed on the 

esecond ground, the appellate Court ceming to no decision on the ques- 
tion, whether the-defendants, had. a right .of occupancy, held’ that it 
was not zes-judioata in a subsequent suit for ejectment. 


Under ordinary circumstances, the right of an undér-raiyat i is not heritable. 
An under-raiyat may acquire right of occupancy by citom or: usage and is 
not then liable to be ejected under sectian 49 of the Bengal Tenancy Act. 


-The descendant of an under-raiyat, who acquired right of occupancy, if he 
fails to prove heritability under a local ‘custom, is a trespasser on the land 


and is liable to be ejected without notice. Iswar Sant v. Torendra ` 


Nath Kuita .... Zip u watt Fy ai 
Electric fans and-lights, if form-part of premises gr building demised ; See 
Standard reftt, fixing: af fet a aaa saa A 
Encrduched land forming part of tenancy, if to be made aver ta Sisal after 
| determination of tenancy ; See Landlord, right of >. .; u 


Encroachment by tenant—Encroached land’ forming part of tenancy, if to be 
made over to landlord after determination of: tenancy ;- See landlord,’ 


right of as os ne 4 sie ies den 


Undereraigat-—Heritability— Occupancy vight—Local custom— 
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Ephancement of rent—Zemindar’s right ; See Contract Seat sc as 173 
Entry in Khatian—Court, if can ac@ept part ; See Suit fer rent e se 134 
Estate, jeintness of ; See Impartible’ estate ` we eas ee 980 
e Estoppel — Agreement riot tó eject—Under-raiyat ; See Lease ...’ ou 7B 
—————— Raiyat with right of occupancy— Kaimi maurgsi raiyati? ‘in 
lease of homestead land ; See Lease ~ ae šaš ove 78 
*— — Sale frge from aamen iiai a party to’ suit; ‘See - 
e. Rent suit er“ M iw ats i be 477 
— Trustee questioning in second appeal the validity of trust deed ° : 
constituting him trustee ; See Trust ... 000 se @.. - 100 
‘— Will; See Ejectment oe a . es 30 
Evidence—Evidence Act (I of 1872) Secs. 6, 8, 9—Penal Codes (Ai ALV “of 
1860), Sec: 366 — Abduction ~*Transaction—Sessions Fudge expressing opi- 
>. nion on Jact—Deposition of witnesses before committing Magistrate~ ° 
Criminal Procedure Code kai y. 1 1898), Sec. 288—Substantive evi- 
`- dence a 
° A certain witness stated that he had seen three’ women, who were sleeping x 
in the same bari as the complaint and his wife that might, gearching 
something at dusk : 
Held, that as the alleged search that evening could not be treated as part 
of the same ‘transaction as the abduction at night, ‘section 6 of the Evi- 
" dence Act could not make it admissible and as the woman were neither 
parties to the case nor agents to any party, section 8 was inapplicable. 
Section 9 of the Act was also inapplicable. 
There is no harm in the Sessions Judge expressing his opinion on the fact °. 
and in fact it is his duty to do so to assist the jury provided he is 
careful to express his opinion in such a way as not in any ‘way to inter- 
fere with the duties of the jury to Ei decide agcording to their own 
view of the facts. 
The deposition of witnesses before thé commitfing Magistrate wher put in = 
~ under section 288 of the Code of Criminal Procedure become subs- 
-” tantive evidence and is used. as “such. It cannot be pit in evidence as 
substantive evidence if for any reason it is irrelevant under the Evidence 
e Act. Fazaruddin v. King-Emperor Zoo w ds as in 
Intention with regard to estate—Will not RER in probate ` < 
Court; See Impartible estate se ate a ee 283 
Statement of accused, as conduct ; See Admissibility ... ie 524 
—— Statement of “decused of incriminating nature ; See Admissi- 
bility | - eos : Ses eae 324 
7 NA BA in trial with jury—Judge, duty of; -$e Admissi- - č 
bility , sed ooo ew eee one s. 528 
„ oral, if admissible to prove that a mortgage bond has been w š 


charged either ° by -full payment or partly by, payment and iiz by : 

release of debt ; See Admissibility - Oe naa as e 583 
as to previous: commission of - Offence * or previous Conviction,-if . 

admissible—Trial for offence punishable under Sec. 400 :L..P. €.; See... ` 


: fang des as DN o oe aT 5a1 
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Evidence of witness, if can be-believed in part ; See Misdirection er T arid ; 
recorded by committing Magistrate, effeat ..of—Evidence - recorded. kaik 

not fdr purpose of commitment ; See Misdireétion are ee twee 22205" 





—— relating to subsequent .conduct of. parties as showing intention, if -: . 


admissible—Third parties—Question of fraud ; See Mortgage by con- Pi 
e 





























ditional sale... aes Kn “> 74 
Evidence Act, Sec. 6—Witness saying a "i the. time of Occurrence in eck ° 
_ of the occurrence; See Abduction ... s s 2 504 
== y Sec, 6—Witness’ s statement as to an event which took niaze E 
a year ago ; See Abduction as aes a , 504 
, Secs. 6, 8 and g—Part of same “irama ciion— Abd d6Hon— 
Sleepiny in the same bani ; See Evidence eect see sês "IHI. 
— Sec. 32—Statement made by decease as to his successor, ' 
if will ; See Impartible estate we aan tae one 280 
, Sec. 44—Decree obtained in another suit by fraud—Suit, if to -> 
be brought for setting aside decree ; See Impartible estate `... uaa 280 
awe ———~, See 45 —Expart evidence to be called to prove, writing’ of 
and signature in letter ; See Abduction . sea ae s i 504 
, Sets. 45, 47, 73—Letter, proof ot—Writing and sigaature ; ; 
See Abduction NG es ave rs + 504 
s Sec. 70, applicability of— Document not duly. and legally j 
attested, when ; See Mortgage ae oa =, e 148 
SS Sec. 73, when applicable ; ; See Abduction a ad 504 
, Sec. go—Ancient document—Presumption, when, arises ; See : 
Ejectment des sea as Pe ii ai 14 
G , Sec. 92—Oral evidence, if admissible to prove disckarge 
of mortgage either by full payment or partly by parae and partly by 
release of debt ;- See Admissibility... E asa ioe 580 
__—, Sec. 154—Resulteof cross-examining one’s own witness ; See 
Abduction oe one on . sse sis 504 
2-a , Sec. 165—Introducing@vidence i in conteeventink of law; See. 
Admissibility. Te ‘iv Rae owe eae iii 528 


c, Set, 165— Judge, if can put questions with regard to state- 
ments made to police officer during investigation under Chapter XIV 
Criminal Procėdure Code to show contradiction ;:5ge Admissibility wes 428 

xecuting Court, if can go through the question whether decree comprises - 
excess land not forming the subject matter of suit ; See Suit to set aside 
Court, if cangefer disputes to arbitration ; See- Appeal ` PEPA 26 
Court, if can refuse execution—Decree passed without jurisdiction ; . 


decree 








See Decree, execution of si .. ave fhe 3 Dee i 
Execution sale—Setting aside of—Person atfaching before Gudhe; if i. 
can apply—Civil Procedure Code (Act V of 1908), O. 21 R. 90. 
À person, who has obtained an attachment ` “of - property before ‘judgment, 
cannot apply under O. 21 R go of the Code of Civil Procedure to set aside 
a kali. of the property ‘in execittion of decree. ‘Badiar an KZ 


Sarada Kànta paria er ei ii e m = 37 


= Eo r , 
VoL. XLi.) INDEX OF CASES. - 4 
z 7 
Executor, trustee with a fiduciary character as regards next of kin; See 


“a Impartible estate -a 6 toe os e. 


Executer de Son tort—Allegation in plaint that defendant was in * wrongful | 
possession—Defence of lawful . possession under will; See Impartible ° 











. estate ove on ase vee on ove 
=e Person claiming a paramount title @o the testator 
See Imp&rtible,estate —... at se sis on 
nga Person setting up colourable title to the goods of the 
deceased ; See Impartible estate a X a 
Person taking the goods of ‘the deceased by miile; ; 
See Impartible estate sis ise wes see 


SSS Slight. intermeddling ; See Impatriblg estate 


Ex parte decree—Decree, if “Ex parte—Civil Procedure Code (Act a V of, 
1908), O. 9 R. 13, O. 17 R. 3—Order that application to be considered 
after taking evidence —Evidence not taken for want of witness—Appli 
cation for adjournment for bringing witnesses rejected— Successor of 
Fudge, if can pass order. 


A suit for accounts and declaration of title was instituted and subsequently 
referred to arbitration. The arbitrators submitted their award to 
which the defendants took objections. On the date of hearing, the 
petitioners applied for time for summoning their witnesses which was 
refused. Thereafter the Judge pronounced judgment in accordance with 
the award. Subsequently the petitioners filed an application under order 
g rule 13 of the Code of Civil Procedure for setting aside the decree. On 
this application the Court passed the order that it should be considered 
alter taking the evidence of the parties. The only objection taken at that 
stage was that it did not disclose sufficient grounds-under order -9 rule 13. 
A supplementary affidavit was filed by the petitioner andthe Judge 
accepted it as curing the defect : 


Held, that the decree on the face of it inter Dartes could not «be treated as 
ex parte. 


That, as in the present case the decree did not purport to be ex parte, an 
application under order 9 rule 13 wes not maintainable. 


‘ ‘That by the order of the Judge accepting the affidavit as curing the defect 
his successor was not precluded from going into the propriety 
of the application. Rai Ramesh Chandra Guha Bahadur v. 
Dinesh Chandra Guha yes > "oy on ais 


Fact, questidén of—Value to be placed ata given momenton a plot of land-- 
° Land not in the market or the subject of bargain and sale—Prospective 
result of development work ; Sea Appeal as om “se 
False document—Purpose for preparation— Inference ; See Forgery ° w 
Fixing rent in perpetuity—Express words, if necessary’; See Contract 
Foreman of jury—Reasons given if to constitute all the grounds which he 
and other jurors have had for their verdict ; See Dying, declaration ... 


Forgery—/njerence—Use of false document—Penal Code(Act XLV of 1860), 
. 


224 


143 
215 
172 


247 


Forgery—(Contd.). 


. 
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Sec. 463— Intent to defraud’—Attesting pines signature of, a of 
= Eeaslense bf contents of document. ia 

The purpose with which a false document might have been prepared, is a 

~ matter of inference. 

Tbe inference that the intention was that the false document should be used d 
ina judicial proceeding, even though such a Proceeding is not in * fact 
instituted, is a reasonable one.’ 


Thed signature of an attgsting witness does not fix’ that witness with 
knowledge of.the contents of the document or with any liability under 
its terms, 


“The expression ‘ intént to defraud? in section 463¢ Indian Penal Code 


PAGE 


implies conduct coupled with intention to deceive and thereby to injure 3 eo 


in other words ‘ defraud’ involves two conceptions, namely, deceit and 
injury to the person deceived, that is, infringement of some legal right 
possessed by him but ‘not necessarily deprivation of property. Ahmed 


Adi v. King-Emperor ... vs a n Sedai 
Fraud—Non-service*of summons ; See Impartible estate fs se 
Gang—Penal Code (Act XLV of 1860}, Sec. 4oo—Evidence as to previous - 

commission of offence of previous conviction, if admissible—Approver- 

Corroboration-Statement of a confessing accused. 

In a trial for an offence punishable under section 400 Indian Penal Code, 
the evidence of previous commission of an offence or that the accused 
were bound down, under section 110 of the Code of Criminal Proce- 
dure is admissible for the purpose of proving that offence. 


It is not necessary that an approver should be corroborated as regards 
every simple statement that be makes. i 


A he statement of a confessing accused may in some Cases be verified by en- 





® quiry on the spot. « Ledu Molla v. *King-Emperor Sus se 
Gift—Hindu widow handing over the possession of her estate to adopted son; 
See Hindu widow aso isi ats ae 
Releasing security without consideration ¢ See Admissibitity oe 


Grant, perpetual, for maintenance to junior mae of émpastible—Jntention 
to separate ; See Impartible estate ... as sae 

Grant for maintenance to 2 junior member of impartible estate, Sainte of; 
See Impartible estate `... is 

Heir, who can be, under Renga! School ; See Inheritance ` ; 

Heirs of tenant, -interest of, in tenancy, after the denise of tenant ; be 


Suit, maintainability of ... ie ss ii ês 
—— of “under -raiyat acquiring right of occupancy, if can be ejected ; See 
Ejectment °? ... iee P Aasi cs sat he ee 


High*Conrt—Proper order—Rule issued on another ground. 


An application was made under section, 47§ of the Code of Criminal Proce- KNA 


dure to the Subordinate Judge for sanction to prosecute the petitioner. 


ie 
. 


Vor. XLIE] _ INDEX OF. CASES. 6 
ry 
. e 
High Court—(Contd.). ` 
° He expressed ‘the opinion thgt “if there be a prosecution there i is no 
likelihood of a conviction. Such being the case I have no other alterna- 
tive but to reject the application.” On appeal, the District Judge ordered 
prosecution for offences under sections 209 and 466 1, P. c. The High 


Court being moved, a Rule was issued to show cause why the appeal - 


should nat be reheard by the District Judge. On the hearing of -the Rule, 
the High Court came to the Conclusion that if the-prosecution Was order- 
& there was noilikelihood of conviction : 


Held, that the High Court was competent to order in such Rule that athe 
application for sanction should be rejected. 


That it was competent for the High Court to make any arder as it might 


think fit. Beioy Singh Ĥazari v. Mathuriya Debya ... ae 
e High Court, if can make an order as it might think proper—Rule issued on 
another ground ;- See High Court on 
— —— Court, when refuses to accept the verdict of jury in the, reference 
under S. 307:of the Code of Criminal Procedure ; 3 See Dying declara- 
tion - aie see - zis ove oe | sos 
Hindu iaw—Joint tenancy ; See Ejectment oes i ae 


— — Law—Mithila School—Debt contracted by ancestor alone apart from 
other member of the family—Member or descendant of joint family, if 
liable ; See Interest or use ate eee 


Hindu widow— Hindu widow's interesi in husband’s estate—Position of 
reversionary heirs to the estate—Adverse possession against widow— 
Fudgment after trial in suits by or against widow—Possessory suits in- 
volving issue of validity of adoption —Limitation Act (IX of 1871), 
Sch. II Art. 129—Limitation Act, (XV of 1877), Sch. II Art. 141. 


A Hindu widow has not power to make a gift of her husband’s estate. Hand- 
ing over the possession of-the estate to g Son to whom she has validly 
adopted to her deceased husband is not making a gift of the estate to 
him. The estate became his on his adoption if he was validly adopted. 
She has no power to sell or assign the estate except for necessity, so as to 
bind her husband’s reversioners aftergher death. 


“A Hindu widow has entitled®to the beneficial use and enjoyment of her 
husband’s estate during her life. She also represents the estate in suits 
brought by or against her for possession of that estate or any part of it, 
and she and the reversionary heirs of the estate are bound by any final 

: decree of Court, duly and properly obtained, after fair trial, and free from 


$ any collusion or fraud. 
e 


A suit brought to establish any rights, but involving necessarily the determi- 

nation of the validity or invalidity ‘of an adoption as the basis of Such 

rights, fell under article 129 of schedule II of the Limitation Aet, IX of 
1871. Vaithialinga Mudaliar v. Srirangath Anni. 


a s -———Mortgage—Legal necessity—-Burden of jaba EN to 
be made by creditor—Meeting Suture expenses of. (jitigation—Necessiby 


592 


563 
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e 
Hindu widow—(Contd.). 7 Sg 


Jor loan- des Se about KA wrongful ‘act of reversinar Creditor: 
when discharged of his burden of #ro0f—Money borrowed more than’ , 
necessity required—Relief. i : 4s : 


A creditor of a Hindu t widow must prove that legal: necessity did exist or 
that he made proper and bona fide enquiries as to the existence of such 
necessity and satisfied himself by all reasonable means as eto its% exis- 
tence. He is not bound to see to the application of the money borrowed 


œe when the money was lent for legal necessity. 


The enguiies which a creditor can make is as to the existence of the neces- 
sity and, also as to the debts she has incurred for a legal necessity and 
the amount she is inenee? of for meeting a necessity. It is impossible for 
a widow to satisfy the creditor as to the actual amount she must borrow 
for meeting the future expenses of litigations to which she was driven by 
the reversioner. In such a case the Court should be satisfied that legal 


necessity existed and that the sum lént.was not unreasonably large. The 


transaction should be shown to- be genuine and free from doubts of - 


collusion between the creditor and the widow for raising larger sum 
than was'really needed. 


When the main necessity for the loan was brought about- by the ‘wrongful 
act of the reversioner himself, he should not be heard to complain of the 
high rate of interest more specially when he made no attempt to show 
that money was available to the widow at a lower rate of interest than 
was charged in the bond. 


# Where the existence of the necessities have been established by the creditor 
and the payment of consideration money is proved, - the creditor has 
prima facie discharged the burden which lies on him. 


ar ° F 
In cases where it is shown that the money borrowed was more than the”: 


6 necessity justified, the Court should find whether the creditor knew or 


could have known by means of enquiries then available that- the money 


«Was in excess of the necessity and if the. finding isin the affirmative then- 


the Court should allow the reversioner to recover the -property on pay- 
ment of the sum really justified by the nggessity. If, on the other - hand, 
the finding of the Court is in the negative, the fransaction should be 
upheld in its éntirety. 

In the absence of fraud or collusion between the widow and the_creditor, 
when the necessity for the loan is established, mere excess of the 
amount lent should not vitiate the validity of the transaction- When 


the excess is disproportionately large, that itself is evidence of collusion 
then the Court should not uphold the transaction, 


In the present case the reversioner, the plaintiff, who drove the lady to the. 


e litigation for which the money was borrowed, must show that *the sum 
which the lady borrowed for the necessity which really existed was in 
excess of the necessity or that there ware, means available to the creditor 
for making an enquiry as to the actual amount needed by the lady or that 


PAGE. 


. 
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H indu widow—(Contd. ). 
* the amount was excessive to hia,knowledge. The gnere fact ghat the 
amount borrowed is to some extent larger than the sum actually needed 
ought not to vitiate the mortgage. 


In cases where the Court finds that the necessity was inadggeate for the 
entie loan, the reversioner should be put to terms. The decree for 
possession’should be subject to payment of the sum paid to the widow 
without. interest, the usufract of the property being set off against the 
interest. Taraprosad Saw v. Madhu Sudan Giri, 5 

widow, creditor of—Enquiries, .which he can make; See Hisdu 

widow bis ee 








, deeree against, when binds the reversioners ; See Hindu 
widow on Ps ee Ne ‘as she 
: ,if-can make a gift of her husband’s estate; See Hindu 
widow oie os as ar ice aaa 
——., if represents the estate in suit brought by or against her for 
possession of that estate or any part of it ; See Hindu widow ° one 
widow’s interest in husband’s estate—Beneficial use and nee 
See Hindu widow = ais to e 
Hindu widow’s power of alienating her husband’s estate ; See Hindu widow 
Holding situated in Panchannagram—Arrears of rent for 1913—14—New noti- 
fication under Sch. 111 of Revenue Sale Law; See Sale for arrears ,... 


Homestead land—Lease for shop—Bengal Tenancy Act, Sec. 182, if applic- 








able ; See Ejectment te oe ʻi aa Jaa 
land—Lease for shop—Transfer of Property Act, Sec. III; 
See Ejectment sas oe ve vee a 


impartible estate—What constitutes sefaration—Burden of proof—Pre- 
sumption of separation—Hvidence of separation—Subsequent statement 
—Intention to separate—Asserting greater right*-Maintenance—Doct- 
ment, production of, at a late siaga = Diseretion of Court—Civil 
Procedure Code (Act V of 1908) O. 13, R. Sr Junior menber, if by 
agreement, give up his right—Funior members right to maintenance — 
Right based on custom, if indicative of jointness—Perpetual | grant— 
khor posh grant—Execution of will 2 competent testator—Presump- 
o tion—Contents of will — Wilk, not probated, if can be used for collateral 
purpose—Indian Succession Act (X of 1865) Secs. 187, 265, 266—Ad- 
missibility in evidence—Statement of deceased as regards successor— 
Evidence Act (J of 1872), Secs 32—Succession——Sursvivorship—LEvid ence 
Act, Sec. 44—Decree obtained by fraud-—Suit, if necessary to set aside 
— Family wustom—Proof—Incone of impartible estate or properties 
acquired therewith, nature of—~Mining lease—Crediting rents to 
account books and treating as part of income of estate, if makes impar 
itble—Movable property, if can be incorporated with immovable property 
—Incorporatio—Unrealised rent, tf appertains to original property—_ 
Holder of impartible estate, interest of—Value of movable properties 
not ascertained—Defendant objecting in appeal—Procedure Jor appell- 
ate Couri— Successor, meaning of—Cause of action—Subsequent reali- 


e 
197 


648 


Impartible estate—(Contd.). 


sation of money—Executoe de son tort—Applichbitity to Hindus—Per- 


sonesetting up a title paramouni—Will not proved—Legacies charged , s 


on estate, if can be enforced—Action for administration, who can 
bring—Defendant in wrongful possession—Defendant not sued as 
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executor de son tort ~ Défendant?’s liability — Indian Succession Act, Sec. @ 


266, if exhaustive — Executor, if trustee — Trust, how enforcede 


ith regard to impartible property of a family governed by the Mitakshara 


school of Hindu law, vahere it is not the self-acquired separate property 
of any nftmber, but is the ancestral property of the family, the decision 
on the question what constitutes separation so far as the impartible estate 
is concerned, is not vhiforn. Nowlukho is an authorty for the proposition 
that even though the general status of the family be divided, there may 


be jointness with respect to the impartible estate unless there is renūn` 


ciation by the junior members. But in the Telwa case and in the Seram- 
pore case it was held that the question of the general status of the 
family, namely, whether there was separation in mess, worship or estate, 
was to be congjdered. 


The junior members of the family by an agreement may give up their rights 
to the- impartible estate just as they may do with respect to partible 
property. | 


In the case of impartible estates, the fact that the junior members are 


residing or messing separately, does not necessarily raise a presumption 
of separation though taken along with ‘other facts it may do so. The 
question of onus of proof depends upon how far the facts. are admitted 
by each side. ere a 


Although a subesquent statement may be taken as evidence of separation 
having taken place long before, other evidence of subsequent acts and 
conduct are to be taken into consi@eration. : 


Asserting rights by a junior member of the impartible éstate in excess of 
what he has in-the 4horposh mouzas, “as setting up of permanent rights 
in the -khorpo h mouzahs, by itself, will not show an intention to sepa- 
rate. If the deed itself recited that it was a maistenance grant, there is 
no repudiation of.the interest of the impartible estate holder. Order 13 
tule 1-of the Code of Civil Procedure does not exclude the discretion 
of the Court to receive any documentary evidence in the possession of 
party on which he intends to rely, at any subsequent stage. An appellate 
Court should not interfere with this discretion unless it has been c&pri- 
cigusly exercised. 


In an ordlinary joint Mitakshara family ‘the junior mambers have an 


o interest accruing by birthein ancestral property, and such intergst carries 


with it aright to maintenance until partition is effected. Such a right 
is a real right and can be enforced, against.a stranger. In an impartible 


estate, however, the junior members do not acquire an interest by | 


birth. : . $ 
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Įmpartible estate—(Contd.). 


» 


The Junior members in an impartible estate may have right to mainte- 
nance under the jaw. This was recognised before Sartaj Kuari’s case 

but negatived in later cases, viz. The second Pittapur case and the Foy. ` 

pore Case. These cases lay down that there is no right of j junior members 
togmaintenance apart from custom and apart from special texts and 
personal ° disqualification, This view was modified in Baijnath’s 
Lese. ` ` 


Even if the junior members have no right to maintenange under the law,” 
they have such right under custom. . . 


if a junior member’s right to maintenance is based upon | “law, his regeipt 
of maintenance shows jointhess. 


An impartible estate i is a creature of custom and the right of junior members e 


maintenance is.also under the same custom. Custom has origin in an 
agreement by which the members agree that one of them (the eldest) in 
certain order of succession should hold the estate, the other members 


being entitled to maintenance. . 


An tmpartible estate is by its very nature incapable of common * enjoyment 
or being the subject of co-ownership, and in that sense there can be no 
jointness in estate. But the receipt of maintenance (whether under the 
law or under custom) may, in the absence of other circumstances, be the 
only mode in which jointness in estate (in a limited sense and in so far 
as is consistent with. an impartible estate) be kept up in an impartible 
estate. A mere receipt of maintenance in all circumstances is not suffi- 
cient to constitute jointness ; it indicates jointness. 


When 2 grant for maintenance is made to a junior member of an impartible 
estate, it, is prima facie intention that the gift should be for life. 


If a grant for maintenance to a junior member of an impartible estate is 


perpetual, itis in excess of his right And may, indicate ane intention 
to separate the junior member from the family. - 


A khorposh grant may be made toa junior member, in recognition of his right 


to maintenace (whether under the law or under custom) asa member of the 
family, and in such æ case there is not a complete separation 
In all cases of khorposh grants, there is always the possibility of a 
reversion to the parent estate on the extinction of heirs of the grantee. 
Odinarily the execution. of a will by a competent testator raises the pre- 


sumption | that he knew and approved of the contents of the will, if nothing 


#ppears to. the contrary. 


A will not proved i in the Probate Court may be cited in evidence for purposes 


of showing the intention of the testator with regard to his estate. ẹ ` 


Section 187 Of the Indian Succession Act, which i8-incorpordted in the 


Hindu Will Act, does not debar the use of a will in evidence for a purpose 
other than the establishment of a right as ‘executor or legatee. 


A statement made by deceased as to person who will be his successor in 
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Impartible estate—(Contd.). cee Besse 
case of his not having a son, is inadmissible in evidence under section 32 4 
e - 


of the Evidenc® Act. A gal 6 


The rule of. survivorship applied to succession in ancestral impartible ° 


estates. x 
Mere non-service of Sufimons in ordinary cases is not sufficient to consti- e 

tute fraud. $ 3 . s ii 
A party to a suit can, under section 44 of the Evidence Act, show that a 
eedecr¢e obtained by opposite party again him in another suit was obtained 

by fraud, ana it is not®necessary for him to bring an independant 


suit for Setting it aside. 


Evidence sowing exercjse oa right in accordance with an alleged custom . 
as far back as living testimony can go, raises the presumption though ` 
only a rebuttable one, as to the immemorial existence of the custom, and, 
if the existence of the custom has been proved for a long period, the onus 
lies on the person seeking to disprove the custom to demonstrate its 
impossibility. e | 

Income of an*impartible estate or properties acquired therewith, is the abso- 
lute property of the owner of an impartible estate. 


In the case of an impartible estate, the holder is the owner both of the 
impactibe estate as well as its income, It the owner does not dispose of 
the estate but converts a portion of it into money, it is no longer a part 
of the impartible estate. The money to which it is converted is freed 
from the rights of the junior members whatever they may be, and become 

ethe absolute property of the holder of the estate, unless the money or 
property is incorporated with estate. 


Monies received on account of mining leases or royalties from mines or 
compensation under the Land Acquisition Act at the best stand on the 
same footing as sale, and junior members cannot have any right to any of 


® them. oe . kaé 


The mere fact that rents are Credited to the account books of the estate or 
treated as part of the income of the estate is not sufficient to affect the 
property with character of impartibility 4 

There can be no incorporation of movable properties evith an impartible 
estate. In order that there may be incorporation, the property to be 
incorporated must be of the same nature as the immovable property. 


Incorporation involves altering the ordinary course of succession. 


The produce of an impartible estate does not necessarily belong to ané P 
form an accretion to the original property. Rent which has become 
due eduring the lifetime of the holder of | an impartible estate is 
produce of the impartible estate whether the produce has actùally 
ceme into the hands of the* owner or not. 

The interest of the holder of an impartible estate is not analogous to that 
of a Hindu widow. The holder has absolute power of disposal over 
the estate, R ’ i 
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Impartible estate—(Contd.). 
“Where the values'of movable properties were disputgd by the gefendant 


in the written statement and an issue was raised on the point, tlfe 
Court should not accept the values. given in the plaint without any 
evidence, and if it accepted the values as given in the plaint and the 


defendant raises a question in appeal, the appellate CSurt can order | 


that proper prqcedure should be followed. 
‘Sugcessors' does not necessarily mean ‘Successor by survivorship.’ 


Where. the suit is for recovery of impartible estate as well as other properties 
movable and immovable, of which the defendant is said to have beer’ in 
wrongful possession, tbere is only one cause of action, namely, the wéth- 
holding of all those partiesgby the defendant and will’incl&de the monies 
realised subsequent to the death of the last holder pi the impartible estate 
and prior to the institution of the suit. 


If one who is neither executor nor administrator intermeddles with the 
goods ofthe deceased, or does any other act characteristic of the office of 


; executor, he thereby makes himself what is called in law an execytor 


- ofhis own wrong or more usually an executor de son tort® A very 
slight circumstance of intermeddling with the goods of the deceased will 
make a person executor de son tort. 


The doctrine of executor of his own wrong in the wrong in the law of wills 
introduced in sections 265 and 266 of the Indian Succession Act, is 


applicable to cases not governed by that Act on general principles of 


equity and good conscience even though similar provisions have not 
been introduced into the Probate and Administration Act, 


If, however, a person set upin himselfa colourable title to the goods of 
the deceased though he may not be able to make out his title completely, 
he shall not be deemed an executor de son fort, “but the claim must be 
bona fide ; so also if he takes the goods of gthe deceased by mistake sup- 
posing them to be his own, this will not make him executor of his own 


wrong. š 


Ifa person claims a title not derived from the testator but a paramount 
title he does not make himself liable asan executor de son tort. 


e 
Unless a will is proved in the Probate Court, the legacies cannot be enforc- 
ed against the estate, even though they are charged upon it. 


An action for administration, which means that the legacies and debts have 
to be paid off, may be brought by the next of kin. e 


Whete the plaintiffs alleged in the plaint that there was no will but that 
the defendant, was in possession and that his possession was wrongful and 
the defendant, on the other hand,esaid that there was a- will, and if he 
had in fact igtermeddled with the estate : 


Held, that it was sufficient to hold the defendant liable as executor de son, 


tort although he was not sued as executor de son tort. 


_ Section 266 of tht Indian Succession Act is not - exhaustive ; it deals with 
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Impartible estate—(Conéd.). : 3 ene 


some of’ the Jiabilities and does not deal wjth all the- rights . and 
liabilities of an executor de- -son tort. `. 


A person who takes possession of or intermeddles with the estate of a | decéas-* 


ed person without being appointed an executor is.an executor de son fort, os 


and is:liable both ufer the Hindu and English law. 


An executor though not a trustee for specific purpose {under section to of 
the Limitation Act) is a trustee with a fiduciary character even as regards 
thenest of kins . e paes: b si 

Trust aré @nforced not only against persons who rightfully are possessed of 
the trus property. as trustees, but also against all persons who came inte 
possession of the proferty bound by” the trust withe notice of the ‘trust, 
ang whoeyer so comes into possession is considered as ‘bound with respect 


to that special property to the execution of the trust Rani Prayag ` 


Kumari Debi v. Siva Prosad Singh. - ine ay oe 


estate, ancestral, succession to—Rule of survivorship; See 





‘Impartible estate ee ue bane “aie “ie 
. estate# income of, whose’ property ; See Impartible estate ie 





-: property, holder of, disposing’ of part of property and converting 








it into money—Nature ; See Impartible estate .. © Co nm pa 
————— estate, holder of, interest of; and of Hindu widow ; See Impar- 
tible estate... a oe ose a Gi 
estate,- junior members in—Maintenance, right to—Custom: ; ` 
See Impartible estate... 2 ie oes ies Nee 
—e— estate, junior members in—Maintenence, right to; See Impartible . 
estate one oe eos oo e 
Imputation concurring collection of persons — Police force ; ; See Defama- 
tion . ie 560 ; oe a A wes 


inadmissibility— Allegations to police officer during search as to a abasa of 


PAGE. 


accused from*home on the, night SE occurrence of Kidnapping—Person - . 


alleging not examined See Admissibility tie see oe 
Income of impartible estate, whose property ; See Impartible estate «is 
Income Tax Act, Sec. 2 Sub-sec (1) (@)—Mutation Nazar, if assessable ; 
See Assessment asi see ss eal a6 
Incorporation, what is ; Sve Impartible estate is aA f a 


of moveables with impartible estate ; See Impartible estate 
Incumbranice, if to be stated at the time-of sale by pro forma defendants 3 





See Rent suit ... o ki; aé ten eae eal’ 


Indian Succession Act, Sec: 187°: Use: of will for - other ` purpose ;°See 





Impartible estate + ave soe se S in 
ce - »: Secs- 265 and - 266, it sapplicable t to Hindus ; ; — 
f Impartible estate aee ive ae we ode 
Tamam Sec. 266, if exhaustive ; See. Impartible estate 
Inference—Intention to use the false document i in a judicial proceed ing— 
Judicial proceedings not instituted 3 See Forgery Egu | 
ma - —= Purpose for preparing false document ; See Forgery j y 
. 2 © . 
bd e . o. 
. ` " . r ‘ 
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Inherifanco—Bergal School—Daughter’s son's son—Spiritual benefit—Near 
* e ness of Kin—Ejectment, suit Jor—Title to be pronen. 


Unlessa person is in a position to Confer spiritual benefit on the dwner o$ 
e the pfoperty whose property he claims, he is not and connot be an heir of ° 
such a person and cannot therefore claim to inherit such property, 


e 
Daugister’s son’s son is not an heir according to Bengal schoof Even if there 
be no one‘alive who can confer spiritual benefit he cannot inherit on the 


a grpund of his propinquity to the original owner of the property. 

A person suing in ejectment must establish his title. Nepaldas Mukher= ° a 
jee v. Probhas Chandra Mukherjee ini sce 6... 223 

Intention—Evidence relating to subsequent conduct of parties?if admissible— 
Third parties—Question of fraud ; See Mortgage by Gondiaional sale“. 74 

————— to separate—Asserting rights by junior member of impartible 

A estate in excess of what he has in the Ahorposh mouzahs ; See Imparfible 
estate ore aoe one one ace wee 280 

to separate—Perpetuat grant for! maintenance to junior member 
e of impartible estate ; See Impartible estate ave vee wae e 280 


Interest —Mortgage—Hindu Law—Mithila School—Morigage of jot family 

property—Compound interest—Transfer af Property Act (IV of 1882), 
secs. 86 and 90—Sonthal Parganas Regulation (II of 1872 as amended 

` by Regulation V of 1895), secs. 5 and 6—Sonthal Parganas Settlement 
(Amendment) Regulation (IIT of 1908), sece 5—Notification re-settle- 
ment in Calcutta Gasette—Furisdiction of Subordinate Fudge—Claim 
for personal decree against mortgagors;—Civil Procedure Code (Act V of 
1908), sec. 1!~Res judicata—Civil Procedure Code, Sec. 34—Interest e 
post the date of institution of suit—Successor in office af Fudge, if can 
alter his predecessors order—Splitting up of cause of action—Appeal to 
Privy Council—Suit involving a prolonged exaryination of numerous 
items of advances and loans. 


In 1896, the adult members of a joint Hindu family, for themselverand the ° 
minor members thereof, executed a mortgage of family property partly 
in Bhagalpur and the greater part was situated in the Sonthal Parganas, 
* to secure the repayment on or before 14th „March 1908 of Rs. 3} lakhs, 
e principal money, and thergaftes, compound. _ interest thereon at 73 per 
cent with yearly rests. aa ta 
In 1904 (when no settlement of the Sonthal - Parganas had yet been made, 
or notified, as required by the Sonthal Parganas Regulation, III of 1872, 
section 5> in the Calcutta Gazette) the representatives in énterest of the 
deeeased*m ortgagee instituted, before the Subordinate Judge, Bhagalpur, 
g a suit upon the mortgage, ‘against the then members of the joint family 
and others who derived title through them, claiming a decree for sale of 
the mortgaged, property, and foreclosure, under sections 86 and 90 of the 
‘Transfer of Property Act, and for ‘‘such other reliefs as may under 
the circumstances Of the case be deemed proper may. be granted,” but 


. ot >» if A 
not specifically, .praying for a personal decfce. That suit was ulti- 
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Interest—( Contd.). 
mately on appeal dismissed by the Privy Council in May 1914 on the e 
ground of want of jurisdfetion of the Bhagalpur Court in the then cir- 
cumstances by virtue of the aforesaid Regulation. . 

Subsequently, the settlement operations,of lands in the Sonthal Parganahs 
(including thos® gomprised in the mortgage) having been completed 
and duly notified in the Calcutta Gazette in accordance with segtion5 . 
of the Sonthal Parganas Settlement (Amendment) Regulation, No. HI 
of 1908, which replaced the aforesaid Regulation of 1872 the mort- 
gagee’s representatives instituted afresh suit to enforce the mortgage 
in 1916 in the Court of the said Subordinate Judge, and claimed both a 
decree,for sale anda personal decree. The mortgagors’ representatives 
pleaded inter alia that the judgment of the Privy Council in the 1904 °» 
suit operated as ves judicata, and barred a fresh ‘action upon the 


same mortgage ; that compound interest was illegal and that all interest 
already paid in compliance with the deed should be refunded ; and that 
under the Mithila school of Hindu Law, the joint family was not 
eliable for a debt not contracted by a common ancestor of all its members, 
and that a megnber of such family was not liable for any contracted by 
the ancestor jointly with another person : i 
Held, (i) That the Court of the Subordinate Judge has jurisdiction in the 
Sonthal Perganas within the meaning of section 6 of the Regulation IIl 
of 1872, as amended in 1893; (ii) the Court of the Subordinate Judge, Bha- 
galpur, being in 1915 a Court having jurisdiction under section 5 of the 
Regulation of 1908, which it was not at the time of the institution of the 
first suit in 1904, the judgment in the 1904 suit did not act as res judicata 


r against the new suit ; but in so far as the relief by a personal decree 
was implicitly included in the general relief claimed in the first suit, the 
grant of such personal decree in the second suit was barred by reason of 
the Civil Procedure Code, sec. 11, and explanation thereto ; (iii) in exer- 

e cising his jurisdiction, the Subogdinate Judge was bound to conform 


strictly to the requirementS of section 6 of the Sonthal Parganas Settle- 
ment Regulatign No. Il] of 1872, as amended by Regulation No. V of 
1893, and to disallow compound interest and all interest paid in excess 
of that specifically prescribed therein ; (iv it is not inconsistent with the 
principles of the Mithila (which for the most partis identical with the 
Mitakshara) school of Hindu law that a member or descendant of a joint 
family should be liable for a debt contracted by an ancestor afone apart 
from another member of the family. 

The effect of section 5 of Regulation III of 1908 which replaced section 
5 of Regulation III of 1872, has been to exclude for the future after 
thag substitution the jurisdiction of the civil Courts to try cases relating 

_ to any langs in the Sonthal Parganas only Uuring such period as that 

eland should be under settlement the period being reckoned*from the 
time when the land is under settlement to the time when the settlement 


is completed. stan: bet 
The allowance of interest post the date of the institution of a suit is by the 
A ê 
. œ 3 a 
z 2. . . 
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Interest*-(Conid.). . 
. , section 34 ofthe Code of Civil Procedure within the discretion ot 
the Court. As a rule the Privy Council does tot interfere with, 
such ° discretion exercised by the Court below. 


The successor in office of the Judge has not the power to alter a 


decree made by his predecessor. 2° 
6 


It isthe polfcy of the Code of Civil Procedure, that parties should not 
have the right to split up a cause of action against defendants and. 
claim a decree on it ina later suit when they might have claimed the 


same on it in a previous suit. A 


In an appeal from the decree of a High Court ina suit wifich involved a 
pralonged examination of numerous items of advance? and loans and of 
the evidence relating to them by a High Court, those who impugn before 
the Privy Council the findings of fact by the High Court -upon which it 
based its decree, must draw the attention of ‘the Board to -the material 
evidence which they suggest that the High Court misunderstood or failed 
to appreciate, and on which they contend that the Board should 
come to aconclusion different from that at which the High Cofirt 
arrived. Sourendra Mohan Sinha v. Hari Prasad Sinha 


Interest, high rate of——Loan, main necessity of, brought about by wrongful 


act of reversioner ; See Hindu widow Gi ae 
, limited, adverse possession of ; See Ejectment ies ie 
of holder of an impartible estate and of Hindu widow ; See Imparti- 
ble estate 3 tas Ri das ses 
Irregularity in commitment to sessions for trial, if vitiates proceedings in 
Sessions Court ; See Commitment... as sa Ks 


Jont property—Acquisitions made in the names of individual members— 
Dayabhaga School—Father and son ; See Presumption 





tenancy—Hindu law ; See Ejectment a te 
Jointness—Receipt of maintenance ; See Imparfible estate eo 2 
Judge, duty of—Introducing evidence in trial with jury ; See Admissibility 
5 , if can put questions with regard to statements made to police officer 
during investigation under Chap. XIV. Cr. P. C.—Evidence Act, 
e Sec. 165—Contradictory statement 3 See Admissibility 








, if can withhold diary from jury—Prosecution challenging the authenti- 
city of the personal diary of the Sub-Inspector ; See Abduction ae 
» if to state in his charge to jury how he explained the law to jury’; 








See Abduction se ia we er ssi 
 success&r in office of, if can altera decree made by his prodecessor ; 
© See interest aie ose 





successor of, if can pass ordér—Application for adjournment efor 
bringing witnesses rejected—Order that application to'be considered after 
taking evidence—Propriety of application ; See Ex parte decree 





not dirécting jury to look upon eviderice “of witnesses who retracted 
their statement*before the committing Magistrate as suspicious and 
3 a 6 
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regard them with great caution—Charge, | if vitiated ; See Misdirec- 
tion e a. oF es x 
Junior members i in impartible estais Maintenance, right to—Custom ; Se 
Impartible estate w ave sis we sas 
members ih jmpartible estate—Maintenance, right to; See Imparti- 
ble estate Be a one wae Mien se, Sa 


members in impartible estate, right of—Monies received on account 
of” compensation under the Land Acquisition Act; See Impartible® 


“estate æ @ oo eee tne PR w 
———— Members in impartible estate, right of—Monies received on account 
of miping leases ; “See Impartible estate a oe an 


——~— members-in ifhparfible estate, right of—M pies received on account, 
of royalties ; 3 See Impartible estate ... sss an 
members i in impartible estate, if acquire inter est t by birth ; See Impar- 





tible esfate ... ate wae ar 
Jurisdiction —Consent of pasties 3 See Appeal T 
Revision—President of tribunal expressing opinion on 
a point on which no opinion was expressed by the Rent Controller—-The 
Calcutta Rent Act, (Ill of 1920), Sees. 15 Sub-sec. (3), cl (d), 18, 24> 
— Order fixing standard rent on compromise, if in rem. 





ry 


The President of the Tribunal has no jurisdiction under section 18 or section 
24 of the Calcutta Rent Act to express his epinion as to whether the rent 
.paid onthe rst of November, 1918, was unduly low or not, in the 
absence of anything to show that the Rent Controller was invited to 
. express his opinion upon that point. 
Order fixing standard rent on Compromise is not an order i7 rem. 


Section 24 of the Calcutta RentAct lays down that where there is a decision 
of the controller on 2 parficular question, the President in revising that 
deeision may take further evidence and come to his own Conclusion 
having thé decision of the Controller before him. 

Under the Calcutta Rent Act, the Controller should first form his opinion 
whether the rent on the prescribed date was unduly low under subesection 
(3) clause (d) of section 15 and then ghei isto exercise his discretion in 
fixing the standard rent ; when he does that, iteis open tothe President 
of the Tribunal to revise that order on an application made by any of the 
parties, 

Where the decision of the Rent Controller is not sought for ona particular 
point, It is not open to any of the parties by an application for revision 
to the President of the Tribunal to start a new point altogethef and io 

obave his decision. L. R Counsell v. Sm. Sukumari Debi 

Sessions Judge—Case committed for trial—Irregularity in 





commitment ; See Commitment be 

Sonthal Parganas Regulation III of 1872 as amended by Beru 
lation V of 1893, Sec. 6.—Mortgage—Greater part of property situate 
within B—Court of B, if has jurisdiction to entertain suit ; See Interest 








Superior Cogrt, if can-take action and make a complaint— ` 


PAGE, 
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Jdrisdietion—(Comtd). . ° ° 
Subordinate Court not making Complaint under section 476 Cr. P. C 
nor rejecting an application for making of a coftplaint ; Sea Sanction ... 
= Suit for possession brought in Munsif’s Court decreed —~Meme 
profits pendente lite, claim for—Amount -of profits claimed or assessed 
exceeding Munsiff’s jurisdiction—Civil Procedure Cage (Act V of 1908), 
a o. 29 R. r2—Bengal, North Western Provinces and Assam Civil 
_ Courts Act (XII of 1887), Sec. 19.—Application for ascertainment of 
© mesne profits, if a plaint. 





e 
Held by the Full Bench (Walmsley, F. dissenting)® The Munsiff after 
passing a decree for possession in the proper exercise. of his jurisdiction 
and alsoa preliminary decree for mesne profits; has jurisdiction éo make 
e a final decree in accordance with his decision. This jurisdiction is not 
limited, if, as a result of the inquiry directed by him, the megne profits 
are found to exceed the amount of his pecuniary jurisdiction as regards ` 
the value of the suit. 


Section 19 of Bengal, North Western Provinces and Assam @ivil Courts Act 
and section 6 of the Civil Procedure Code have reference to theevalue of 
. the suit for the purpose of -entertaining jurisdiction. 


The application for ascertainment of mesne profits is not a plaint. 


The value of a suit in which the plaintiff claims recovery of possession of 
immovable property and also asks for mesne profits pendente lite is the 
value of the property. The plaintiff is not required to value even approxi- 
mately the amount of mesne profits pendente lite. 


When the value of the property is one thousand rupees or less, the plaintiff 
must bring his suit in the Munsiff’s Court under the provisions of section 
15 of the Code of Civil Procedure, and he cannot resort to a Court of 
higher grade with reference to any prospectWe mesne profits. 


The forum of appeal is determined with reference to the value of the suit, 
\ 


and not the amount decreed. . 


Per Walmsley, $: The Munsiff’s jurisdiction in dealing with an applica- 
tion for ascertainment of: mesne profits pendente lite remains subject to 
the pecuniary limitations contamed in section 19 of the Bengal, North 
Western Provinces and Assam Civil Courts Act. 

The mesne profits are not to be considered in determining the value of the 
suit for possession and deciding whether it has been brought before the 
right Court. When the mesne profits are ascertained, the Munsiff has 
jurisdiction to pass a decree to the full extent of his” pecuniary limits for 
mesne profits pendente lite over and above the decree already passed for 
the property and mesne profits prior to institution. e 

The plaintiff after winning a decree for the land in the Munsjf’s Court 
must brisg a fresh suit for the ascertainment ef mesne profits on thee 
ground that the amount exceeds. pecuniary jurisdiction of the Munsiff, 

. which is entirely independent of tha first suit, and that suit is liable to 

the ordinary law of limitation. Bidyadhar Bachar v. Manindra 
Nath Das __... ov “oan e 


ove eu ore 


120 
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Jurisdictibn, meaning of ; See Suit to set aside deeree h cee 
Jury, foreman of—Reasons given if to constitute all the grounds which he and 
other jurors havg had for their verdict ; See Dyirfg declaration ae 
e 


——, verdict of, if can be reversed—Admission of statement of witness before 
4 police officer ‘regarding unimportant matter, having remote bearing on 
question in issue aħdẹ being contradictory—Not occasioning failure of 
justice ; See Admissibility as ass 00 Ou 


— to consider individual cases; See Abduction ... Si ee 


Jurgvs vewlict, if can be sustained—Verdict obtained without placing before 
the jury evidence i in favSur of the accused ; See Abduction ves 


‘Kaimi maurasi raiyati’ in lease of Kötnestead land, meaning of; See. 


Lease e n ina 
Khatian—Entry of part, if can in accepted by Court ; Seb Suit for rent 
Khorpost grant~-Reversion ; See Impartible estate .. ar 


————— grant to junior member of impartible atata- Berarakion ; See 
Impartible estate ane she ove ae 
Landlord, right of— Tenant aii oa hing on land. 

If a fonant had encroached upon any land and made it a part of his tenancy 
he is bound to give that up to his landlord at the determination of his 
tenancy. Indu Bhusan Bose. v. Atul Chandra Biswas 

Landlord and tenant—Dispossession by landlord—Rent, if and when 
assessed—Presumption of payment—Second appeal. 

Where a tenant being in possession of the whole demised ‘area, was disposs- 
essed from a portion thereof by his landlord, the latter is not entitled to 
sue for rent in respect of the whole or any portion thereof. 


In the absence of any finding that the rent had been paid at the rate 
reserved in the &abuliat since the date of dispossession in the year 
1902, no presumption can be made i in second appeal that the rent had 
always been paid at this rate from the year 1902. 


Where a tenant has taken possession ofẹ portion of the demised land but 
never has been put in possession of the whole, the Court fixes a rate of 
rent for the area*taken possession of to be paid by the tenant on the 
ground that although he has contracted for the whole area he has 
elected to go into possesslon of a portion orfty of the area. 


Where under circumstances over which the landlord had no control the 
tenant has not been given possession of the whole area, the Court 
decrees the rent in proportion to the area of the land of which the tenant 
has obtained possessions Suresh Chandra Samaddar v. Mathura 


Nath Gain ... a ai ‘se 
Land Registration Act, Sec. aN of rent—Assignor not bagine; 
See Suit for rent one ee @ one see waa 


Law iwlower Burma as to flow of, and flooding by fresh water rivens and 
water courses, or trespasses on the bed or soil of such rivers; See Nui- 


sance is ses ee eT sis 
—— of dying declaration in India and in England ; See Dying declaratién .,. 
e Š 
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Lease—Construction—Brroneous admission by pleader. 
e A deed purported to be an agrgement for letting out Basa Bari and a tin 
Ghar ran follows: ‘You having come to me eid Rs. 150 only having 
been fixed as the annual jama of the said Basa Bari and the tin Ghar 
I let out the same to you for carrying on your trade and commerce there- J 
ip”. Then followed a clauseasto the way in which®the expenses for 
*repairsevould be met. It then said “ after the accounts have been made 
and the amount of money expended therefor totalled, there will be a 
Sresh deed. On repayment of the debt the lessor will be able ‘to make .. 
any new settlement of the land according to her wish.” In the hird 
paragraph there were certain other condition such as the maintenande of 
boundaries, payment of damages for injuries tothe Ghar not cfused 
by accident, keeping the fouse in repair. If the lessor did not make 
the repair, the lessee would make it and deduct the expenses hereof ° 
from the rent reserved : | 
_ Held, that the document was a lease for a term of years and required to be 
stamped and registered. . $ 3 

An erroneous admission by a pleader on a point of law is of no effecte and ° 
does not preclude a party from claiming his legal rights in the appellate 
Court. Ram Chandra Agarwala v. Syameswari Dasya ase 71 

Homestead land— Raiyat’—‘ Kaimi maurasi raiyati?—Estoppel.— 
Bengal Tenancy Act (VII of 1885), Sec. 49. 

A lessor is bound by the contract by which he agreed not to eject the 
lessee. 

The word “raiyat does not necessarily mean an agricultural tenant. It is 
often used in the mofusil in its wider sense as meaning a tenant in 
general. , 

A lessee of a piece of homested land is ordinarily a tenant and not a raiyat. 

The expression ‘ Kaimi maurasi raiyati? in a Mase of homestead land 
means a permanent heritable tenancy of homestead land. 

A sub-lease held under a permanent tenfnt of a, homestead fand, does 


not come under section 49 of the Bengal Tenancy Act. 
e 
Even assuming that the lessor in the present case was a ‘kaimi maurasi raiya- 


ti? he was estopped from showing that he was a raiyat with right of 

e occupancy or that the lessee was an under.raiyat and that the agreement 
not to eject was invalid Bidhumukhiv. Gobinda Chandra Pal ... 78 
—— —, ambiguous—Construction—Acting of parties ; See Contract nis 172 





» if for horticultural purpose—Lease for residential purpose—Right to 
plant trees or pluck fruits of trees ; See Ejectment Ogi ons 520 
fgr a term of years—Document, if to be stamped and registered ; See 





e Lease s on Sos ate -e l 71 
Legacies when enforceable; H See Impartible estate... ate NT 280 
Legal necessity—Future expenses of litigation; See Hindu, widow i ins 69. 


Lessee, if can recover—Assignment of rent by lessor to lessee—Name of 
assignor not registered—Land Registration Act, Sec. 78, if bar; See 





Suit for rent . ats sus os si 134 
-~ of homestead land, if ayati See Lease e sos te 78 
e oe i e . 
Aie . e = 
. 7 À . 
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e 
Lessor, duty of—Party ; See Suit, maintainability of 
, if bound by contract nok to eject lessee ; See Lease 
Letters Letters not proved to be written or signed by the peison Expe 
evidence: ; See Abduction ... a sa 


‘Liability of defendant not arising on contract but on privity of estate— 


Party ; See Suit, maintainability of ... F vis i 
of tenant to pay rent, how arises ; See Suit, maintainability of ¢... 
of tenant—Joint and several—Lands let out to twoor more 

“*tenartts ; See Suit, maintainability of tee 


Limitation—Jaimitation Act (IX of 1908), Sch. I. Art. 114.—Decree-holder 
auction-purchaser—Application under O.21 R. 100 Civil Procedure 
. Code (Act V. of 1908) æ granted—O 21 R. 103 C. Pa C., scope of—Suit 


Sor gjectment—Causes of action—Merger—Bengal Tenancy Act (VIII of 
1885), Sec. 22. 

The suit contemplated by order 21 rule 103 of the Code of Civil Procedure 
is a suit by,a pergon who is kept out of possession of the property pur- 
clfased in execution of the decree and claims possession under his auction 

- ` purchase. It dogs not concern itself with any other cause of action which 
such person apart from his character as auction-purchaser may have 
against the defendant. Ina suit under O. 21 R. 103, the Cause of action 
is an adverse decision passed under rule 101. 

The plaintiffs obtained a rent decree against the heirs of their tenant and 
in execution of that decree purchased and took possession of the holding 
in suit. The defendants claiming to possess the property on their own 

e account and not on behalf of the judgment-debtors, made an application 
under order 21 rule 100 of the Code of Civil Procedure for restoration of 
possession. On the 26th June 1917 order was passed in their favour 
under order 21 rule rot. In May, 1920, the plaintiffs instituted the 
present suits for ejectment on the ground that the defendants being pur- 

e chasers of a non-transferable occupagey holding were trespassers : 


Held, that the suits were not “barred uncer article 11A, schedule I of the 
Limitation Act.” 

That order 21 rule 103 of the Code of Civil Procedure had no application, as 
the suits were based not on the adverse deĉisions against the- plaintiffs in 
proceedings under order 21 rule 100 of the Code, but" on the trans- 
fer by the tenants of the non-transferable occupancy holding. 

That the contention that under section 22 of the Bengal Tenancy Act 
as the tenancy got merged in the landlord’s superior interest, their 
only remedy was to proceed as auction-purchaser under order 21 wie 
103 of the Code of Civil Procedure their character as landlords 
having been lost by virtue of the purchase, of the holding, was not 
correct. Ambika Charan Bakta v. Ram Prosad Chatterjee 

Limitation—Limitation Act (1X of 1908), Sch. I Arts. 36, 4o—Suit for 
compensation for deterioration of oranges—Detention in Police 
Station. se eae 
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Limitation—(Contd.). : 

Article 36 and not article 49, schedule I of the Limitation Act is applicable 
to a suit for compensation for deterioration of orfnges owing f detention 
ak the Police Station. Ananda Chandra Kacharu v. Baroda 
Kanto Dey ze ssi see 


- Limitation Act, Sch. I Art 12—Revenue Sale ine: Sece §3—Sale being 


, fullity, if to be set aside ; See Sale for arrears. ša; s 
+ Sch. I. Art. 11A.—Auction-purchase under rent, decree— 
e Civil Procedure Code, O. 21 R: 100, application under, granted—Suit 











for ejectment for trespassing—No suit under O. a1 R. 103, C. P. Gi; : 











See Limitation. Sas 

s Sch. I. Art. 36—Suit for compensation for deterioration of 

„' oranges—Oranges detaingd at Police Station; Se? Limitation a 
— , Sch. II. Art. 129— Suit involving determination of validity, 

or invalidity of adoption; See Hindu widow ... eee 
— — —, Sch. I. Art. 154—Appeal from order rejecting applica- 
tion for the making of complaint ; See Sanction ; . oe 


Limited interest, adverse possession of ; See Ejectment "o 
Loan, main necessity of, brought about by wrongful act of _geversioner— 


High rate of interest ; See Hindu widow aa ses sas 
———, necessity for, inadequate for entire Joan—Reversioner tobe put to 
terms ; See Hindu widow say Se Pe si 
———, necessity of, established—E cess of amount lent—Transaction, validity 
of ; See Hindu widow. ... i Ga on tse 


Lower owner, liability of—Blocking of, artificial watercourse by tower land 
owner—Consequent flooding and damage to owner of land higher up the 
canal ; See Nuisance ate a w 

Maintenance, receipt of—Jointness ; See Impartible e estate a eae 

———, right to—Junior members in imbartible estate ; See Impar- 
tible estate on 

—, right to—Ordinary joint “Mitakshara family—Right, if can 








e, . 
be enforced against stranger ; See Impartible estate toe Si 
——————— grant to a junior member of impartible estate, nature of ; See 
Impartible estate es a ase 


—— to junior member of ippartible estate, pepeka grant for— 








° Intention to separate ; See Impartible estate... St uae 
Mandatory provislon—Disregard, effect of. 

Failure to comply with the rule contained in section 539B of the Code of 
Criminal Procedure in connection with proceedings under section 145 of 
the Code is an irregularity, and does not vitiate the proceedings in the 
#bsence of prejudice. 

Per B. B. Ghose |: There is no universal rule that disobedience of a man-® 
datory provision ina statute hs the consequence of nullificatiog of all 
proceedings grrespective of any question of prejudice. Whether a man- 
datory provision is imperative or only directory depends upon a conside- 
ration of various circumstances. W.,R..T. Forbes v. Mahammad 
Ali Haidar Khan ʻi F ên vee er 


2034 
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e 3 °, 
Mandatory provision, disobedience of, effect of; See Mandatory 
provision že a as + id ha a 
—— — provisfon, if tanned or directory ; See Mandatory provi- |, 
sion? oes we sie soe wee ic #8 131 
e Mesne profits—Suit for possession and mesne profits prior to suit valued a at 
Rs. 4000—Suit afterenscertainment found to be more than Rs. 5000; ó 
See Appeal, forum of Gas ý z i" eu. . 267 
. Mesne profits , application for ascertainment of, i it plaint ; See Jurisdic- 
ce tion, së ane ove eae 49 
Mesne profits jenengé Rte—A mount claimed aee dia Mungiff's juris- 
diction ; ; See Jurisdiction ... one 49 
Minor’s jointew il) and authority to adopt—No registration—Desd of adoption 
in pursuance of authotity—Act of adoption, if validg See Will ee 38 
Misdescriptiogss—Omussion to describe the plaintiff in the cause title as she- | 
bait ; See Ejectment oe 30 


Misdirection—Criminal Lrocedure lode (Act V of 1808 as amended by Act 
XVUI of 4923), Sec. 288—‘Duly recorded in presence of accused under 
Chap. 4 VII —Fvidence recorded not for purposes of commitment— 

. Effect af admitsing evidence recorded by committing Magistrate—Evi- 
dence of witnesses, if can be believed in part. 

The amendment of section 288 of the Code of Criminal Procedure by substi. 
tuting the words ‘ duly recorded in the presence of the accused under 
Chapter XVIII’ for the words ‘duly taken in the presence of the 
accused before the committing Magistrate’ is intended to cover cases 
where evidence may be recorded by the committing Magistrate but not 

e for the purpose of commitment, as under section 219. 

The evidence recorded by the committing Magistrate if admitted under 
section 288 of the Code of Criminal Procedure is to be treated’as evidence 
for all purposes even as the basis of finding or verdict and on a par with 
any other evidence before the Sessions Court or as a substantive evidence 

e on which the verdict of the j jury or fhe judgment of-the Judge can be 
based. 

It is dangerous today down as a general rule of law that in this coun- 
try it is not proper to believe the evidence of a certain witness in 
part. . 

The conviction of the accused under section 324 Indian Penal Code rested 
upon the evidence of three persons who spoke of the occurrence before 
the committing Magistrate but who in the Sessions Court declared that 
they knew nothing about it. The basis of the verdict of the jury was 
the evidence of those witnesses recorded by the committing Magistrate 


and admitted by the Judge under section 288 Criminal Procedure ° 
Code : 
Held, that tle conviction based on the evidenc? admitted under section 288 
@was not wrong. .. à 


Where the Judge in his charge to the jury said: ‘* It seems clear to me 
that these persons have decided to go as far as they possibly can towards + 
altering their evidence in such a way as shall secure the acquittal -of 


the tivo men here on trial. @t is for you to say whether you fec) convinc- 
. e 7 


VOL, KLlII.J INDEX OF CASIS, © ° 663 
e 


ag y ° h : e PAGE 
Misdirection—(Conid.). 
ed as to the three Magisteriab depositions to angextent whigh would 
varant you as prudent men in acting upon them :” : 


ka Held,” that as the Judge did not direct the jury to look -upon the evidence 


of witnesses who had retracted their statement before ghe committing 
Magistrate as suspicious and regard them with great caution, the charge 
was vitiated. Abdul Gani Bhuya v. King-Emperor ... aes 205 
——-— Evidence of approver and corroborative evidence; See 
5 a e 106 
——Judge in omitting to place before the jury and to ask ther® to 
compare with the handwriting in the letters the handwMting in Coyrt ; 
fee Abduction v ia arr = e sa 504 
— —— — — Possession of stolen goods by accused—Explanation . as to 
° possession— Presumption. 


Dacoity ay es ee dans 26 sir 





In a case where the evidence of guilt of the accused rests upon discovery of 
stolen property from his possession and which is tried by jury, the proper 
. course is to direct that the jury are entitled to take into consideration ° 
the explanation offered by the accused of their possession y Itis not 
necessary that such claim by the accused must be proved. If he states 
the circumstances under which he obtained it, the jury may accept it, 
© and in that case it will be their duty to acquit the accused. 


Where a Judge in his charge to the jury insists that, if the prosecution 
succeeds in proving possession by the accused of recently stolen goods, 
it is the duty of the accused to prove his innocence :and emphasizes it by 
explaining that mere allegation is not proof and that the presumption . 
raised under the law cannot be rebutted by mere denial : 


. 
Held, that the explanation of the law is not correct and amounts to a mis- 
direction which vitiates the charge. Kabatulla 9. King-Emperor _... 212 
Money borrowed more than necessity justified—Decree, nature of ; See 
Hindu widow ie wae e ak e o 269 





obtained by converting part of impartible estate, whose, property ; 


See Impartible estate ês ‘iss ies on 280 


Monies received on account of mining laases—Junior members in impartible 


estate, right of ; See Imp&rtible estate 230 


———— received on account of compensation under the Land Acquisition 
Act—Junior members in impartible estate, right of ; See Impartible state 280 


-received on account of royalties—Junior members in impartible estate, 
— Tight ofẹ See Impartible estate ste au wae 280 


* Mortgage—Legal necessity—Meeting future expenses of litigation—Neces- 6 
sity for loan brought about by waongful act of reversioner ; See Hindu 


widow SH zia aira R Ze 0269 


————— Mortgage hy purdanashin lady—Attestation—Transfer of Pro- 
perty Act (IV of 1882), sec. 59—Evidence Act (I of 1872), section 70. 


A mortgage purporting to be executed by a purdanashin lady, and bearing 
. . o ? 
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Mortgage—(Contd.). : NA 
on it by way ofettestation, the signatures of persons who were not present 
eis 
at her execution thereof, is not attested in the manner required by section 
59 of the Transfer of Property Act and is therefore void as against her. i ° 


Section 70 of the Évælence Act applies to a document duly attested. Ay 
document is not duly and legally attested, within the meaning of section 70" . 
of the Evidence Act if it is merely signed by persons who, though profes- 

ee sedly, witnesses to its execution, were in truth and in fact, net so. Hira ° 

Bibl v. Ram Hari LaP ee es sa 148 

———————(Onission as to date of payment ; See Mortgage by conditional 

sale e ate ats ws we os 74 e 
-————, if vitiated—Amount Borrowed, is to some extent, larger than sum . 
actyally negded ; See Hindu widow ... a ies Rie 269 





——— s release of—Oral evidence, if admissible to prove discharge ; See s 
Admissibility .., ese Á na a 582 

Mortgage borrd—Comsideration—Contract Act (IX of 1872), section 23 

Mth J—Agreement, effect of —Public policy—Not taking the administra- 

tion of law ou? of the hands of Fudges—Stifling criminal prosecu- | ~ 

tion—Non-compoundable offence—Registration—Bond given by debtor 

and third party. 


2 

The first defendant, who was the servant of the plaintiff firm, misappro- 
priated Rs. 30,000 of the firm money. The Commissioner of Police 
prosecuted him for the offence. On the intercession of the friends of 

e the defendant, it was arranged that the plaintiff firm would agree to the 
prosecution being given up, if they received Rs. 15000 in cash and a 
mortgage for a sum of Rs. 5000. The firm laid all the facts” before the 
Police and left it to the Commissioner of Police to decide whether the 
case should go on or not, and it was his decision that in the circumstances 

e the charge might be withdrawn. The plaintiffs then obtained from the 
defendant Rs. 15000 and a” mortgage bond for Rs. 5000 executed by 
defendant No. 1eand his brother, defendant No. 2: i 


Held, that the agreement embodied in the mortgage deed was enforceable. 


. 
That the consideration for mortgage was valid and was not contrary to ° 
public policy within the meaning of section 23 of the Contract Act, as 
the plaintiffs did not render the criminal proceedings abortive. 


That the plaintiffs did not act improperly in entering into the arrangement, 
as they brought the Whole matter to the notice of the authorities res- - 
ponsible for the conduct of the prosecution and left it to them to decide . 
whether they should proceed or not. i . 


That both the defendants' were liable under the mortgage deed. 


Per Mukerji, F: The general head of public policy coversa wide range 
of subjects and the doctrine of public policy is one which must always be 
applied with caution. At the same’tim®, the doctrine may legitimately - 
be invoked if the real object of the agreement is to interfere with the 


course of justice. : r ei 
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Mostgage bond—(Contd.). 

f An agreement to stifle a prosecution is distinguishable®from the lawful com; 
pounging of a compoundable offence. If the offence is not compoundable 
under the law, a compounding of it is illegal and opposed to public policy. 
If the effect of an agreement is to take the administration gf the law out 
of the hangs of the Judges and put it into the hands of a private indivi- 
dual to determine what is to be done in the particular case, it is opposed 
t9 public policy. On the other hand.there is nothing to prevent a creditor 


from taking a security by a threat of criminal proceedings, so long as : 


there is no agreement not to prosecute. . 


4 e 
There is a good deal of difference between the motive for the act and éhe 
consideration or object of the agreement. 4 


IMustration (h) to section 23 of the Contract Act, though not exhaustive, 


but only illustrative of the section, gives only a very gross and extreme 


instance, 


The registration of the mortgage deed by whatever means it was effected, 
could not affect the character of the agreement which wag alre&dy 
complete and the registration would give effect to the document from the 
date of its execution. The question of validity of the document is not 
affected so long as the registration is not held to have been without juris- 
diction. 


Where a bona fide debt exists and where the transactions between the 
parties involve a civil liability as well as a criminal act, a bond given by 
the debtor and a third party as security for the debt is not void under 
section 23 of the Contract Act. Dwiiendra Nath Mallic v. Gopiram 
Gobindram ...° ats a ss fee ki 


Mortgage by conditional sale—Document, constnuction of—Evidence as 
to subsequent conduct of parties—Intrinsic evidence—Omission as 
to date of payment—Omission as to rightdo redeem. aah a 


Intrinsic evidence afforded by the terms of a document is to, be taken into 
consideration in its construction. The Court also takes into “consider- 
ation the facts which may legitimately be proved with a view to showing 

e in what manner the language of the document was related to the existing 
facts and may also refer to the contrast between the value of the property 
and the consideration that passed in money. 


Evidence relating to subsequent conduct of parties themselves as showing 
their intention, is inadmissible in a case where no third paeties are involv- 
edor no ‘question of fraud arises. 

° An omission as to the date within which the money is to be repaid, 
would not indicate the real charaoter of the document and it is no indica. 


tion that the geed is not one of mortgage. 


. 

The absence in a document ofany reservation to. the-purchaser of the right 
to-recover his purchase money or of a,stipulation authorising the grantor 
to sue for redemption, is not always a safe criterion for the determination 


“of the question, whether it is a deed of tonditional enortgage or of sale. 
e - e . 


90 
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Mortgage by conditional sale—(Contd.). 
On construing the document jn the present case, ia which the parties were 


Mahomedans : 


Held, that inadequacy of price coupled with the mention in the deed about" 


Notes taken by accused of statements made by other persons regarding . 


the need of money,on the part of the vendor, and the stipulation as to 
return of the purchase price to the vendee and the reconveyance of the 
property indicated that the document was intended to be one of mort&age 


by conditional sale. Mohammad Usman v. Abdul Rahaman ... 
Saeed deed, registratiqn of, effect of—Agreement, character of 3 See 
Mortgage bond ste ie ve 
Movables, if can be incofporated with impartible estate ; See Impartible 

estate ies e e. ssa -e des 
Mutation Nazar, if assessable to income-tax ; See Assessment... iai 
Necessary party—Suit for rent—Persons under joint liability ; See Suit, 
maintainability of ate 5 ae oe ae 
Necessity for loan inadequate for entire loan—Reversioner to be put to 
terms ; Ste Hindu widow ive iss oe sa 

. New—Patent® law— Novelty ; See Patent ... oš a 


subject matter—Accused, if can prove—Penal Code, Sec. 500, prosecution 
under ; See Defamation at a a i 


Notice to quit—Tenant holding over after expiration of a lease for a term of 


years; See Ejectment _... ws tae tee 


Nuisance—4rtificial water course—Blocking of canal by lower land-owner 


—Consequent flooding and damage to owner of land higher up the 
canal—Liability of lower owner. 


A raised road or ‘‘bund’’? traversed depressed ground, thrdugh which 


flowed a canal, properly provided with a gap or “eye” for the flow and 
a bridge over the canal. The owner of land lower down the canal caused 
this gap or “eye” to be filled up, thus blocking up the course of the 
water in the canal at that Spot, which water overflowed and flooded land 
higher up the canal course, and damaged the crops there : 


Held, that the lower owner was guilty of an actionable nuisance, for which 


he was liable in damages to the higher owser. 


A e 
It is immaterial in such cases to enquire how or by whom the waterway thus 


blocked up was originally formed or built, or whether it was a natural or 


an artificial watercourse. 


Though, in the case of g natural watercourse, the various riparian owners 


are entitled, as an incident of their ownership, to the unimpeded flow of 
the water and to its reasonable enjoyments it passes in its natural course 
through the riparian lands, and, on the other hand, in the case of an 

artificial watercourse such owners’ right to “the water-flow rests upon 
either prescription or grant from or on contract with the owner of the land 
from which the water was artificially brought, yet a watercourse, 
originally artificial, may have been ‘made under such circumstances 
and used in such manner that a reparian owner may ‘have over ‘it, apart 
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Nuisdtice —(Conid.). . . 
* . from grant or prescription or contract, the same rights as over a 


natural stream. id . 
4 


The law i in lower Burma as to the flow of, and flooding by fresh water ° 
rivers and watercourses, or trespasses on the bed or soil of such rivers, 
is the same as in England. Maung Bya v. Maung Ky@Nyo a 156 
Nuisance, actionable—Owner of land lower the canal filling the gap up— 
Act overflowing and flooding land higher up and damaging crop; 


See Nuisance = cee Ses e oh 
Occurrence, earliest version of, as given by tafohient Or prosecutor ; See. 
Abduction... Fe i zi © 5. 504 


Oral evidenée, if admissible to prove that a aun bond has been dischagged 
either by full payment ore partly by payment and” parfly by release of 


debt ; See. Admissibility. 6 aes e 582 

* Order in rem—Order fixing standard rent on compromise ; See Jurisdiction. 588 

Order fixing standard rent or compromise, if order in rem ; See Jurisdiction. 588 
Owner, beneficial—Purchase of property by Hindu husband in pame gf his 

wife ; See Benami. KA ase sê gah ead 8 


, lower, liability of— Blocking of canal by lower land owner—Conse- 
quent flooding and damage to owner of land higher up the canal; See 





Nuisance. ees is ove a ae 156- 
Parties by consent, if can couler jurisdiction ; See Appeal. we i 26 
Party—Liability of defendants not arising on contract but on privity of estate ; 

See Suit, maintainability of ae di se os 232 

, if in revision, apply to the President of the Tribunal for his decision on 

a new point—Party not seeking decision of that point from the controller; é 

See Jurisdiction. on eee on we oe 588 
——, necessary—Sutt for rent—Persons under joint liability ; See Suit, main- 

tainability of vas we . sre vee ` 232 
——— to submission to arbitration, if can question the validity of proceedings 

instituted at his instance—Jurisdiction ; Seg Appeal e6 
Patent—Revocation—Patents and Designs Act (H°of 1911), Sec. 26— 

° ‘Utility —‘Novelty’—‘Invention’—Patent for making in one piece. 


In patent law the term ‘utility’ is used, not in the abstract, but in a very 
special sense Mere usefulness is not sufficient to support a patent. . 

To be new in the patent sense, the novelty must show invention. 

Patents for making in one piece, articles, previously made in two or 
more pieces have generally been held invalid. Indian Vacuum Brake 





Co, Ltd. v. E. S. Luard Ses ae te 543 
Patent, law—New—Novelty ; See Patent. hy Oeste gih 543 
$ Utility—Usefulness ; See Patent ` ii ie 543 
Patents and Designs Act, Sec. 26—Revocation—'Utility’ ‘Novelty’ ; ; Ser, 
Patent es eas wa | es ie ode ew 543 
Patents for making in one piece, articles, previously made in two or more . 
pieces ; See Patent ove aes one is es 543 
Penal Code, Sec. _127—Certificate given by.accused, entitled to money on the 
: death of widow, the depositor, that the depositor was alive and sane—Post 
BIN ‘office Savings Bank Act and pules made there und@r ; See Certificate. 557 
. s e 
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Penal €ode, Sec. 197—‘Certificate’, what is ; See certificates we e 557 
„ Sec. 366—Prosecution, if to prove that the woman was by force f ° 
compelled to eave not only house but compelled to go to various places ; 
See Admissibility TS a eee eee e. 524 
—, Sec. 366—Sleeping at the same bari with complainant and sear- 
ching something at dusk—Search, if forms part of the same transaction— . 
Evidence Act, Secs” 6, 89 ; See Evidence” ive sae Na | 111 
— — , Sec. 39t—Person not actually taking part in dacoity—Berson 
doing work for dacoit ; See Dacoity aoe e 496 
—m—_e—, Sec. 427— Reference of dispute to siete hoard objected by 
one of the parties—Trial, jf to continue ; See Compromise 139 
, Sec. 463—<Intent to defraud’ ; See Forgery h 215 
—, = Sec. 499—Charwe ; See Defamation è oe = ~ 178 
, Sec. 499 Expl. II—‘‘Collection of persons as such,” defamed ; 
See Defafhation sae a ga b 1786 
——— —, Sec. 499 Expl. i—i mputation—Identity of ‘person’; See 
Defamation ai z ês aax si 178 
z ,“Sec. 499 Expl. 1!—Imputation concerning company or associa- 
tion of persons—Charge, if can combine the Explanation with definition ; 
See Defamation. ove r ano vee 178 
———, Sec. 499 Expl. I!—‘‘Person’?—Company or an association or 
collection of person ; See Defamation os ate si 178 
——————, Sec.500, prosecution under—Accused; if can prove notes taken. 
by him of statements made by other persons regarding subject matter ; See 
Defamation. ne wa “ 178 
Person. if defamed by words apparently only of more Gene application ; 3 
® See Defamation Š ao oe see we 178 
—— — — defamed as member of a class, what to prove ; See Defamation 178 
Pleader—Erroneous admission, effect of ; See Lease dee 71 
_ Possession, adverse—Possession Sf a limited interest ; See Ejectment 14 
` of a limited interest, df can be adverse ; See Ejectment 14 
—* of stolén gbods by aecused—Judge to direct that jury are entitled to 
take into consideration the explanation offered by the accused of their . 
. possession ; ;See Misdirection bes 212 
Post office Savings Bank Act, rules under, applicability of; See Cer- 
tificate one es us ni 857 
Practice of Privy Council- Compensation under Land Acquisition Act— : 
Undeveloped land value ; See Appeal se oe he 143 
President of the Tribunal, If can express opinion as to rent paid on 1st 
November, 1918, unguly low or not, in the absence of any opinion of the ; 
Rent Controller ;See Jurisdiction os eee di ° © 588 
of the Tribunal, when can express . opinion as to rent “paid on 1st . 
November, 1918, unduly low ; See Jurisdictign eee 588 


Presumption* Hindu Law—Dayabhaga School—FJoint family—Father 
“ and son—Property acquired in the name ‘of son. 


The presumption in Hindu law that i in joint family governed br the Daya- 
bhaga School, that while a family remains joint, all properties, including 


Voi, ALili.) 7 “e INDEX’ OF CASES.’ 6 > e “669 
A . 

Bs, 4 e 

oe . : RN ` 
Presumption—(Contd-). A Ss Meare 
rs acquisitions made in the name of individual members are joint - property, ` 
does not apply in the case where the family at the time of the acquisition 
Censisted ‘of father and his sons. 


“Where the question i is whether property standing in the name, of the j junior 
"member of a Hindu joint family is his self-acquisition, the criterion is 
* to condlder from what source the money comes with which the “purchase f 
a money is paid.” Therefore in the absence of evidence that the junior k 
member had any separate funds or that the property in question was put. ” 
chased with money belonging to him the presumption is clear and decisive d 
that it was acquired by the head of the family in the game of the junior 
, member and that it was not the self-acquired property pf the junio mem- 
° ber.” This presumption applies to a family governed by the Dayabhaga - 
School of Hindu law as also to such a family consisting of a fathereand his , 
sons. Jasoda Sundari (Alias Pravabati) Chaudhurani v.. Lal 
_ Mohan Basu... ise we we see sas 486 
Presumption—I mmemorial existence of custom—Evidence showing exercise 7 
of a right in accordance with an alleged custom; mee i Impartible? 














estate. ies wes oa oes 280 
—————— Purchase of property-by Hindu husband in name of his wife ; A 
Benami oe hee? wee ae we k: 
Rent paid at rate reserved i in Kabitiat since date of dispossession ; 3 
See Landlord and tenant. ne as wes as 66 
——————Separation—Junior members of impartible estate residing or mess- 
ing separately ; 3 See Impartible estate fe m jii 280 
————~——of share—Trustee purchasing with Biter the imply of cestui an 
que trust ; See Trust. ~- eee R oe 100 
Privy Council, if intecferes with discretion Cieicied under Betis 34 of the 
Code of Civil Procedure ; See Interest. E 6 sais : 592 
— Council, when entertain appeals in compensation cases under the Land No 
Acquisition Act ; See Appeal. ia is ea? K = 143 
————Council appeal—Impugning findings of High Couit—Suit involving a 
prolonged examination of numerous items of advances and loans ; 3 See 
Interest, eee “ ao. oe 592 
Procedure—Plaintiff not Tapke to withdraw. from suit unless vith Tiberty to 
bring a fresh suit—Court not granting liberty to bring a fresh suit; See 
Suit, withdrawal of soe toe wet ae ad 219 
Produce of impartible estate—Rent becoming due during -the lifetime of the 
holder of an impartible estate ; See Impartible-estate. 6 ts we ieee 280 
Proof{—Defamation imputing crime to complainant—Plea of justification’ ; 3 See 
Defamation. ... me aa ave s 178 
Property, if impartible—Rents treated, as a. of the income of the estate 3 
See Impartible estate. a bie cae 28, i 280 
= , if infpartible—Rents credited: to the account books. of ee ie hs 
Impartible estate. Se oa we - 280 
ES -acquired with income of impartible Ka whose property a ue h 
Impartible éstate. das < = ae ce 4 280 
> . . e P bd 
. s e 3 


670 flix GALCUTTA Law JOURNAL. [von XLI. 





° . 
| . . i PAGE, 
Property standing in the name of junior menan Ie 3 See. ° g 
Presumption. , e ve 486° 
Propinquity—Ben$al School—Hanghter se son’s son 3 47 Inheritance -x 231 
Public pélicy—Effect of agreement is to take the administration of law from e 
the hands of Judges ; See Mortgage bond ae Pr 90 
————policy, doctrine*of when can be invoked ; See Mortgage bond A 90 
Purdanashin lady—Deed executed, in dispute—Contents and purport either 5 
prior to its execution or after it ; See Deed executed by Purdanashin lady 531 
— Aa ——g— lady, illiterate, executing deed—Extent and character of f expla- 
nation ; See Deed executed by Purdanashin lady “ie se “531 
= lady, illiterate, executing deed—Legal advice, if essential ; See 
Deed esebuted by Punganashin lady ... "e see oe . 531 
~; lady, illiterate, executing deed—Necessaty Proof ; See Deed exe- 
cuted by Purdanashin lady Se Ga a a 531 
lady, illiterate, executing deed—Sufficiency of execution—Expla- 
nation prior to her execution ; See Deed executed by Purdanashin lady. 531 


PutnisResumpion of Chowkidari Chakran lands—Zamindar’s right to 
additional rent for lands. 


A putni grant by a zemindar of his interest in lands includes his interest in 
resumed Chaukidari Chakran lands and where the profits of the 
chaukidari lands were not taken into account in determining the rent 
payable by the putnidar, the zemindar is entitled to have an additional 
rent fixed for such lands. Rajah Bhupendra Narayan Singh 7. 
Narapat Singh we se ie a s 227 
Question of fact—Value to be placed at a given moment ona plot of land— 
Land not inthe market or the subject of bargain and sale—Prospective 
result of development work ; See Appeal Y tee, se jase 143 


‘Raiyat’—Tenant ; See Lease á dai as 78 
Reading over evidonco—Criminal Procedure Code (Act V of 1898) Sec. oes 
e Depositions, when to be read 0 over. o 
Reading over depositions of all the witnesses at the close of the day is not 
sufficient compl®ince with the provisions of section 360 of the Code of 
Criminal Procedure. 
Section 360 of Criminal ProcedureCode is mandatory and its provisions must ° 


be strictly complied with. This view is based on the wording of the 
section and the policy underlying it, namely, to protect the witness and 
also to safeguard the interest of the .accused by affording. to the witness as 
well as the accused an ppportunity of finding any inaccuracy in the record 
of the depositions, i . ° 


It is degirable that the evidence of each witness should be read over to him 
after it is completed before the evidence of another witness commences ; 
and the reading over should not be postponed till all the witnesses are 


examined: Abdul (Bari) Mallick v. King Emperor 585 
Reasons given by foreman of jury, if to constitute all the grounds which he . 
and other jurors have had for their verdict ; See Dying declaration - 247 
e ate A ° 
. o - 7 
. e . ee 
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Registration of document—Document, validity of ; See Mortgage bond 





ene —of mortgage deed, effgct of—Completed agreement, character of; 
Seg Mortgage bond iv i sss Sai 
—————*——of mortgage deed, when gives effect to anak: See _ Mort- 


4 gage bond T 
Registgation Act, Secs. 17, 23, 40, 41—Minor’ s joint will md authority to ` 
adopt—Will, not registered—Deed of adoption in pursuance of sauthor- 


ity—Act of adoption ; See Will Se ive 
Regulation IIL of 1872, as amended, secs. 5 and 6 . wai M6 
Regulation III of 1908, Sec. 5 is vee Oe “i 
mamang Sec. 5, effect of—Jurisdiction of civil Courts, Sen 

excluded 3; See Interest .., s “eo e LA 
Relefse of debt, how effected ?See Admissibility aie bes 


—of debt for value, if transfer of ownership ; See Admissibility ẹ 
————— of mortgage—Oral evidence, if admissible to prove discharge ;' See 
Admissibility. ae ai 
Releasing security without consideration —Gitt ; 3 See Admissibility e “ae 
Relevant evidence—General immoral character of woman—Rape—Evidence 


Act, Sec. 155 (4) ; See Admissibility s eè i 
Relief—-Money borrowed more than necessity required; See Hindu 
Widow | aes ate as Te tune a 
Rent, apportionment of, when made—Dispossesion of tenant by landlord ; See 
Landlord and tenant . ose one sus aa 


———, enhancement of—Zem indar’s right ; See Contract Sie iss 
———, suit for, by assignee of rent—Name of assignor not registered— 








Assignee, if can recover ; See Suit for rent ose e. vee 

— -—, suit for, if rmaintainable— Disposession of tenant by landlord of a 
portion of land demised ; See Landlord and tenant oo oe 

— , suit for, if maintainable, against some of the? heirs or successors in 
interest of a deceased tenant ; See Suit, maintaingbility of ... ove 

, suit for—Necessary party—Persons under joint, liability; See Suit, 
maintainability of we aa sai ist “eh ki 


4 . 
Rent suit—Bengal Tenancy Act (VII of 1885), sece 158B—Notice to co- 
shaver landlords—Effect of non-sgrvice of notice—Sale, if-free from 
encumbrances—Iljaradar, %f nepresenta kae ‘of his lessor—Eguilable 


estoppel. h 

Section 158B of the Bengal Tenancy Act réquires that in order to sell a 
tenure by one or more co-sharer landlords all the remaining co-sharer 
landlords should be made parties to the suit, and also that when one 
or f more ° co-sharer landlords having obtained a decree in asuit properly 
framed applies for execution of a decree by the ‘sale of the tenure; 
notice of the application for execution should be given to al] the 
co-sharers. ‘bhis ‘obligation. of serving notice pn _ co-sharer is not 
sufficiently carried out by serving notices on some of them. 


The'special provision of the Bengal Tenancy Act which allows one or more 


s of co sharer landlords to sella tenure or holding in execution of their 
. i £ ‘ : 
. iad * i e 5 
. ki . i 
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Rent suit—(Contd. Je : eter. 
decree must be strictly followed in oe to give complete title to thie ° 
auction-purchasfr and it will*not be Isufficient to say that .the ai. A 
undef a particular co-sharer was a party in other capacity being himself e e 
a co-sharer in the zemindari and therefore the absent co-sharer 


yet 


was sufficiently repr&sented in order to bring into operation the special - 6 
provisions laid down in section 158B of the Bengal Tenancy Act. oe S 


A taluk was held by A under several co-sharer zemindars. The plaintiffs-- . ° 

were éhe proprietors of the zemindari to the extent of one anna odd 
share. They brought a Suit for rent against A for their share ofthe rent 
of the taluq and in egecution purchased it on the 21st September, 
1909. X,*another co-sharer zeminder brought a suit on the sth 5 
April, 1910 for the entire rentdue on account of the taluq but Y 
another co-sharer zemindar was not made a party. Y purchased a share 
of the zemindari on the 27th November, 1909, but his name was not 
registered under the Land Registration Act till toth August 1910. Y 
gave a leas@ of hi$ zemindari to Z the son of the plaintiff No.1. Z was . 
made a pary in the suit of X both as a co-sharer and as an ijaradar Xin ` 

° execution of his decree sold the taluq, which was purchased by defen- | - 

dant No.8 on the oth March 1911 : | 


Held, that the sale in execution of decree held by X did not entitle the” 
purchaser to hold it free from all encumbrances owing to absence of 
notice to Y. - 


That Y was not sufficiently represented in the suit of X by his 
eijaradar. 
That Y was the owner from the date of-his purchase. R 
That there was no duty cast upon the plaintiffs who were made p70 forma 
defendant in the suit by X, of'sfating the incumbrance at the time of the 
ale to the intending purchasere 


That as the ijaradar was on the*record în X’s suit not merely as a co-sharer 
zemindar but also, as an ijaradar of Y, he would be estopped from assert- i 
ing in the-present suit that the sale in execution was-not a sale free from 
incumbrances. By the doctrine of eguitabley estoppel his standing: by 
and allowing. the purchaser in believing that he wàs purchasing the 
taluq free from all encumbrances, precluded him from now asserting in 
the present proceeding that the decree in X’s suit was not a rent decree 
and that, therefore, the sale in execution was nota sale free from 
encumbrances. Jabed Ali ‘Taluqdar `v. Surendra Nath Bando- 








padhaya_.... mg” one oo ao aa 18477 
becofning due during the lifetime of the holder of an ‘niparttble estate, ` j 
is produce of gmpartible estate ; See Impartible "estate NG . e - 280 
——~ én perpetuity, fixing—Express words, if necessary ; See Contract èe e . - 172 
——— paid at rate reserved in kabuliat since date of dispossession—Presump- g 
tion ; See Landlord and tenant: Per a a æ. e- -66 
payable by putnidar—Resumied - -Chaukidari Chakran lands; See, $ 
Patni sér mœ | in 9 ere, eae A a 227 
. . San ngi e 
4 . : e. 
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Š 56 e. i 
Rents credited to the account books of estate—Property, impartible $ See 
* Impartible estate ee wis Bie 6 een gt | aie 
treated as part of the i income of the estate—Property, if impartible ; He 
See Impartiblé esfaté `.. ssp tee i 
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Representation—Hindu widow, | suit by ‘or against, for possegsion of her ` 


husland’s estate or any part of it; See Hindu widow Se 
Res juilicata.~Decision on certain question, but suit dismissed on another 


grgund—Appeal dismissed— Appellate Court not deciding that question ;~ - - 


See Ejectment- es oo tos © ov we 
———— First suit on sees dismissed for want of Jurisdiction 
Second suit on same mortgage ; See Interest ... Cae 


Revision —Party, if can apply go the. President of the? Tribunal for- his 
decision on a new point—Party not seeking decision of that point ka 


e the Controller ; See Jurisdiction E AN ay T ae 
Right of landlord—Tenant encroaching on any land ; See Landlord, right of .. 
Rights of parties, how to be determined—Lease, construction of—Cenducte of 





parties ; See Ejectmént ... we ony oe Å. 
Riparian owrer, right of—Artificial ona No grant or préscription 
or contract ; See Nuisance ove ane to. a 
owner, right of—Artificial watercourse—Right to water fov ; Se 
Nuisance... Loe oo oe toe so. 
Road cess returns— Admissibility in evidence ; See Ejectment ... ke 
Rule against perpetuity—Creation of charge for all times to come for due 
payment of ‘durputni rent ; See Charge, if extinguished o abe 
issued on another ground—Proper order, if can be passed ; See High 
Court we ee be oe ns hs 
Ruling, how construed 5 See Trust ` aie Mh ae 3 
Sale, setting aside of—Trustee purchasing cestui Getetrust’s property— 
‘Slightest doubt about its genitineness ; See Trust se T 


Sale for arrears—No arrears—Arrears, when become dyue—Holding situat- 
ed in Panchannagram—New notification under Revenue sale Law (Act 

. XI of 1859)—Limitation—Limitation Act (IX of 1908), Sch. I? Art 12. 
— Revenue Sale Law, Sec. 33. i 


A sale of a holding situated in Dihi Panchannagram for arreais of rent for 
1320 Be S. (corresponding to 14th April, 1913 to 13th April, 1914), in 
May 1913, is not valid, as the rent for 1320 was payable at the Collec- 
torate on or before 28th June 1914 under the terms of the kabuliat, dated 
the 6th February, 1873 ; the new notification under schedule III of the 
Revenue Sale Law is not applicable to such an arrear. 


t 


° The sale being a nullity, there is no need to set it aside. and section 33 of 
the Revenue Sale Law and artidle 12, schedule I of the. Limitatjon 
Act, are not applicable. . Hafez Ahmed Yar Khan-v. Dina Nath_ 


Sadhukhan Sis me ass tas ste he, 


Sanction—Criminal Procedure Code (Act vof 1898) Secs. 476 A, 476 B— 
Appeal—Limitation Act (IX of 1908), “Seh. I Art. 2.7 ` SAJ 


If the Subordinate Court has neither made a complain under section- 476 
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Sanction—(Conid.). s . . 

of the Code of Criminal “Proceduče nor rejected an application for the eo 


making of a c8mplaint, then the superior Court may take action and R 
make a complaint. But where the Subordinate Court has rejected the, 
application for the making of such complaint, then the procedure, which 

is contemplated by tee Code of Criminal Procedure, is by way of appeal 

to the superior Court. . : ° s 


An appeal preferred more than thirty days from the date of order reject- 
“ ingéhe application for the making of the complaint, is barred by limita- 
tion under article 154 Schedule ı of the Limitation Act. 

An appellate Court in such matter of sanction is bound by the rule of limi- 

tion. Chunder KumareSen v. Mathuriya Dębya ... wg 120 
Second, appeal—Order setting aside execution sale after deposit of 
money—Civil Procedure Code (Act V of 1908), Sec. 47, O. 21 R. 89,0 
43 R.1G) 

No second appealdies from an order passed in appeal from an order passed 
under orger 21 rule 89 of the Code of Civil Procedure setting aside an 
execution sale after deposit of money, though the decree-holder was the 
execution purchaser. 

All orders between decree-holder and judgment debtor under section 47 of 
the Code of Civil Procedure are not decrees and appealable as such. 

Clause (a) of section 47 of the Code of Civil Procedure excludes an order 
which is an adjudication from which an appeal lies as an appeal from 


~ order under order 43 rule 1. Banshibadan Mandal v. Chhaunat Bibi 











(alias) Channu Bibi __... s ase ee a 176 
Second appeal—Award—Reference to arbitration without jurisdiction,— 

Decree, execution of ; See Appeal see se oe 26 
Security, releasing, without consideration—Gift ; See Admissibility a 582 
Security bond by next friend of Minor į See Court-fee i 5 

bond by next “friend of ainai if to be stamped—Court-Fees Act, 

Sch. II. Art. 6&—Stamp Act, Sch. [. Arts t5, 40, 57 ; See Courtefee ... 5 
Self-acquisition—Property standing in the name of junior member—Daya- ` 

bhaga School—Test ; See Presumption ẹ ak PA 486 
Separation—Burden of proof—Junior members of imp#tible estate residing ° 

or messing separately ; See Impartible estate ... aes aise 280 

——Khorposh grant to junior member of impartible estate : See 

Impartible estate ae aki isi ie 280 
———— Presumpti8n—Junior members of impartible estate’ residing i 

or messing separately ; See Impartible estate ... ase *... © 280 

AM —, evidence of —Subsequent statement — ‘Subsequent acts and con- 

duct ; See mpartible’ estate Se © a. eae ies 280 
——e— -——, intention of—Asserting rights by junior member of jmparti- 

ble estate in excess of what he phas in rae bh orpOsh mouzahs or 

Impartible estate on on we sês e 280 
mum, intention of—Perpetial grant for maintenance fo junior 

member of impartible estate; ‘See Impartible estate we we 880 

. e s 
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Separation, what constitutes—Impartible „property ef a family governed 

“e by the Mitakshara school of Hjndu law—Property not the self-acquired 
separate property of any member ; See Impartible estate... s. ° 280 
Sessions Judge expressing opinion on fact ; See Evidence on ‘a 111 

Share, presumption of—Trustee purchasing with another the „Property of 
cestui que trust; Ses Trust i x e 100 

Shebait—Worship of Idol founded—Donor granting eee sataeguentas to 
å foundation ; See Ejectment eee ais kai 30 

Shebåitship—-Worship of Idol founded ; See Ejectment ee 
Signatur ® of attesting witness, if fixes him with knowledge of contents | of 
document or with liability under its terms ; See Forgery, ... 215: 

e Sonthal Parganas Regulation II! of 1872 as amendgd by Regulatiof v 

et 1893, Sec. 6—Mortgagê of property of person resident of Sonthal 

Parganas, greater part of which is situate in B—Courtof B, if has ° 





° jurisdiction to entertain suit ; See Interest ah we 592 
——— IIl of 1872 as amended by Regulation v 

of 1893, Sec. 6—Suit on Mortgage in Regulation district—ImteresPand ae 

: compound interest ; See Interest ace pos an? ew * 592 

Splitting up of cause of action; See Interest i weer ai 592 


Standard rent, fixing of—Fans and lights, if attached to building—Inten- 
tion—Calcutta Rent Act UH. B. C. of 1920), section 2 (c)— Premises’. 
Whether electric fans and lights go with and form part of the premises or 
building demised, depends on the intention ofthe parties andon the 
nature of agreement to be gathered therefrom. i 


In the present case it was held that the electric fans and lights attached to 


the part of the building demised and intended to be used with it, to be 5 

taken according tp the intention of the parties, as part of the demised 

building for the purposes of the Calcutta Rent Act and that it was open 

to the Rent Controller to fix a standard rent. D. D, Barbar v. I, W. 

C. Debenham ae ih a ane sos 37 
Standard rent, order fixing, on compromise, i? order án rem i See Juris- 

diction 8 aa ove ove 588 
“Statement, previous, made by witness—Proper course for Judge? 3 See Ab- 

duction ° is S oe 7 504 
Stgtement composed of A of qietions and answers, admissibility ot; 

See Dying declaration .., ee i sah 247 
————— of accused, as conduct—Evidence ; See “Admissibility A 524 
— ———— of accused of incriminating nature—Evidence ; See Admissi- 

bility wee s as °... st 524 

š af confessing accused—Verification—Enquiry on Spot ; See 
e Gang ii on ii a so A NA.) 


— or record thereof in police, diary made by any person to police 
officer in the course of an investigation . under Chap. XIV Criminal 
Procedure Codé, if admissible in evidence; See Admissibility 524 

Stolen goods—Possession by accused—Judge to direct that jury are entitled 
to take into consideration the explanation offered by the accused of their 
possession ; See Misdirection 212 
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Subordinate Court rejecting -an. application for sanction—-Appeal ; pre $d 


Sanction : . 
Succession to ancestral abie estate—Rule er süieivoiship 3 See tapar- 
tible estate 5 P ; wae a 
“ Successor”, meaning of ; See Impartible estate - 
. Suit, if to be brough? fer setting aside decree—Decree, fraudulent, in another, 
suit—Evidence Act, Sec. 44 ; See Impartible estate > o 


. 
m, maintainabillty of—Suit for rent against some of the heirs. of. the 


~ tepant—Tenure—Defect of parties—Heirs, liability 0/—Tenants-in- s 


common—Contract Act (1X of 1872) Sec. 43— Bengal Tenancy Act (VII 
of 188%) Sec. 88—Civil Procedure Code (Act V of 1908), O. 1 Rr. 6, 10 
—Parties defendants. y 


Held, by iašjority. (C. C. Ghose and Mukérji, “yy. Contra): A’ 

Suit for sent is thaintainablé against some of the ‘heirs or successors in 

- interest of a deceased tenant without bringing all the heirs or successors 
in interest on the ‘record. 

Rer B. B? Ghose, F:` Such a suit is ‘maintainable but a decree in sucha 

‘suit wifl not have the effect of a decree for rent under chapter XIV of. 


the Bengal Tenancy Act. ` ee w 


Per Mukerji, $ : The suit as framed is not maintainable without implead- 
ing as defendants all, the parties who are known to be fhe tenants of the 
holding, but the suit cannot be dismissed On that ground. The Court 
must proceed under order 1 rule 10 (2) Civil Procedure Code to make an 
order for the addition of such of these persons are not already onethe 

ë record as defendants, and it is only in the event of the necessary amend- 
ments not being made that the suit is liable to be dismissed. On such 
amendment being made the suit should be tried out against the added 
defendants'‘in accordance, with the law and the suit will not fail merely 
because the plaintiff may pave lost his remedy against the added defen- 


e dants. è 


Per B. B. Ghose, 7: The neirs ofa tenant do not take the tenancy as 

© an entire bofy forming as it were a partnership or a corporation, the 

individual members of which have no definite interest. They took as 

tenants-in-common, each having a definte share i in the whole, which he 
might deal with in any way he pleased. 


. The liability of a tenant to pay rent arises from the fact of possession 
of the land as a tenant where there is no.express contract, and all persons 
in possession of lagd as tenants are under an implied obligation-to pay 
the rent for, the land to the landlord, whéther they got into possessione 
by right of succession or assignment, . 

A tenant in common is entitled to possession, of every: part-of the estate and 
there is*privity of estate between him and the landlord in the whole of 
the leasehold. The law imposes a liability on a tenant-in-common based 
on privity of estate for all covenants running with the land, and “as? his- 
estate is an'estate in the whole of the Nasehold, there is no reason why” 
he should not be liable for the entire rent. ` at 


PAGE, 
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Suit—(Contd ajo 


Per Mukerji, F: When a person obtains ashare of a tenure “ither by 


assigpment or by inheritance he becomes co-tenant with the other tenant. ° 


or tenants in the whole tenure, and in so far as the relations between 


him and his landlord are concerned he cannot be deemed to hold any 


egtate in severalty. Each one of the persons on whom a share of the estate 
may vest by assignment or inheritance becomes a tenant-in-common in the 
whole of the estate by reason of the indivistbility of the estate without 
the landlord’s consent. Each one of such co-tenant® has a privity of 
etsate with the lessor in respect of the whole estate and will be liable*to 
the lessor on the covenants running with the land, and so 4 for the whele 
tent. . 

Per B. B. Ghose, F: Section 43 of the Indian Contract Act may be appli. 
ed in such a case; that section is applicable.to express as well as implied 
premises. 

Per Mukerji, Y: Except in the case of original lessees or pefsons who 
were parties to the contract, the provisions of: section 43 of the Indjan 
Contract Act have no application. ; e 


Per Mukerji, F: If lands are let out to two or more tenants, their liabi- 
lity to pay the rent is joint and several, except where it is made joint and 
not several by express agreement; the liability of assignees of the original 


tenant or tenants may be joint liability izter se as amongst the assig- a 


nees, or it may be a joint and several Jiability; if there is an agreement to 
that effect the liability of the persons upon’ whom the rights of the origi- 
nal tenant ór tenants devolve on the death of the latter is a joint liability 
to the extent of the interest which devolves and not a joint and several 
liability in respect of that interest, as the whole body of persons who 
succeed in this way constitute in law but one heir. 

Cases of joint liability or’ of joint and several Yability do not come 
with right to have his co.debtors joined, © P © o 


In this-country tlfere ‘is no reason why this general right should be denied 
to a person under a joint liability where the, liability arises not under, 
a contract to which order 1 rule 6, of the Code. of Civil Procedure is 


Ta confined and where the pessons are ` neither severally nor jointly and 


severally butare only jointly liable. 


z In a case where the liability of. the defendants arises not on contract, 


but on account of privity of estate, ,tbe defendant may: insist on all the 
persons jointly, liable, to be made party defendants. All suth persons are 
i not *merly * proper but also. necessary parties. -If objection is taken 
to the. maintainability of the suit in their absence, the Court has te follow 
the provisions of order 1 rule 10 (2jeof the Code-of Civil Procedure. ~ e 


In a suit for rent, persons who are under a joint liability te pay the rent ` 


are necessary parties. 
A lessor Í is bound to implead in his suit all the Jeitees or assignees from the 
lessees who are known to him. 
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Suit—(Contd). 
A decree obtaiged in the alssence of some of the to-tenants is not a nullity > 
but 2 valid decree and is effective only as a decree for money. 
But, if objection is taken at the right moment as to the maintainability of 
the suit, the. suis ig not properly constituted. Kailash Chandra Mitra 
v. Brojendra. ‘Kumar Chakravarti ae; 
Suit, subsequent, on mortgage, if; *maintainable—Previous suit on “same “mort- 
gage dismissed for want of jurisdiction—Res judicata ;ee Interest ... 
——, value of—Suit for regpvery of possession of immovable property and 
for meene profits pendente lite ; See Jurisdiction a 
—, withdrawal of—Bringing fresh suit, not granted—Objection, if to be 


express—Proceduro. . a 


Where the plaintiff does not desire to withdraw from the suit unless with ` 


liberty to bring a fresh suit, and the Court considers that such liberty 

should not be granted, the proper course is simply to dismiss the appli- 

cation. , !t is got necessary for the plaintiff ‘to expressly take such objec- 

*tion - before his application is rejected. Kamini Kumar Roy. 2. 

. Rajendra Neth Roy ... ve x ee Z 
Suit for declaration that certain properties are debutter properties of ances- 
tral Idol, who can maintain ; See Ejectment .. as bes 

—— for possession and mesne profits prior to suit valued at Rs. 4ooo—Suit 
after ascertainment found to be more than Rs. 5000 ; ; See Appeal, forum 


of oh ove see vas as 
Suit for nee Registration Act (VII B. C. of 1876) Sec. 78—Owner 

e mot registered - Lessee if can sue—Assignee of rent— Entry in Khatian 

—Part acceptance. 

Section 78 of the Land Registration Act is no bar to a person ` recovering 
rent although the person whọ should have béen registered as the pro- 
prietor and through whom he claims, has not been so registered. 

è Section 78 of the Land Registration ect is inapplicable to the case of an 
assignee of rent, though the name of the assignor has not beeg registered 
under the Acts 

The Court can accept a part and not accept the rest, of the entry ina 
Khatian, Prasanna Knmar De Mahdjan v Nanigopal, De 


Suit for rent—Necessary party—Persons under joint liability ; See Suit, 


maintainability of ote ose aes on e. 
—— for rent, if maintainable—Dispossession of tenant by landlord ofa por- 
tion of land demised ; See Landlord and tenant See 


—— for rent, if maintainable, against some of the heirs or successogs in 
interest of a deceased tenant ; See Suit, maintainability of ... sa 
San involving a prolonged examination of numerous items of advances and 
Loans—lIenpugning findings of High CourtAppeal to Privy Council ; 

® See Interest ` S By. dS ae an 
Suit to set aside deen Aspeni Tere gulan order of ronind -Déri in 
former suit comprising excess land—Ciauil Procedure Code (. tct V of + 


$908), Sec 47, 0O. 41 R. 23—Fraud— Furtsdiction. v ra 
e . 
. e. - , 
ý . $: Se 
. . 
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° An appeal lies against an order remanding a case py the appajlate Court 
Which, in form and substance, isan order under O. 41 R. 23 of “thg 
Code of Civil Procedure whether regularly or irregularly made. 

The question as to whether the decree in.the former suit t pmprises excess 
land which did not form the subject matter of the suit Ba question which 
* can only be gone into by the execution Court under section 47 of the 
code of Civil Procedure and a fresh suit does not lie. 








The main object underlying section 47 of the Code of Civil Procedure is t® -2 
-prevent multiplicity of suits and to secure that all matters, which gan be 
decided in the suit, shall be so decided. e 
The plaintiff suing to set aside the former decree onethe ground of fraud, 
can only succeed on proving fraud, and in the absence of finding of fraud 
the merits of the case cannot be gone into in the second suit forsetting* 
aside the decree. . 2 
The word ‘jurisdiction’ may be used in two senses, viz. in the sense of juris- 
diction over the subject matter of the litigation or in the sefse of*power 
to make an order. Kayem Biswas v Bahadur Khan ... eee 22 
Suit to set aside decree on the ground of fraud—Fraud not proved—Merits if ° 
can be gone into ; See Suit to set aside decree = ji 22 
Summing up, object of ; See Abduction ae sie ae 504 
Summons, non-service of —Fraud ; See Impartible estate ma tes 280 
Superior Court, if can take action and make a, complaint—Subordinate 
Court not making complaint under section 476 Criminal Procedure Code 
nor rejecting an application for making of a complaint, See Sanction ... , 120 
— officer, complaint under, if legal—Complainant defamed ; See s 
Defamation 6. m te one vee sas 178 
Survivorship—Succession to aenak impartible estate ; See Impartible 7 
estate oe eee e ês ak 280 
Tenancy, joint—Hindu law ; See Ejectment °... a : 200 
Tenant, assignees of, liability of, as to rent, nature Ofe; See Suit, maintainabi- > 
lity of cts ie aay eee "s a 232 
—#-——,, heirs of, interest of, in tenancy, after the demise of ‘tenant ; See 
Suit, maintainability of gies os wee isi on 232 
w———, liability of—Joint angi several_—Land let out to two or more tenants 
See Suit, maintainability of Gaa ate se She ; 232 
» liability of, to pay rent, how arises ; See Suit, maintainability of ... 232 
» encroaching on any land ; See Landlords, right of en tte 276 
——--—, holding over after expiration of a lease for a term of years—Notice 
bo quite; See Ejectment... as aoe toe wee 475 
Tenant-in-Common—Landlord—Relation ; See maintainability of * 232 
—————————, if liable to RAY entire rent; See Suit, maintaina- 
f bility of 6 cab oes see e 232 
Title of one of the purchasers, if affected, owing to invalidity of the other, 
who has relation with property ; See Trust ace né 100 
Transaction, validity of—Necessity of gan" established Excess of amount | 
, lent; See Hindu widow ... m Pi s. nee 269 
e ka e 5 
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Transfer of Property Act, if applicable—Permanent lease with condition © `` è 
of re-entry—Lease - -for resilential purpose—Right to take fruit; See "| 
Ejectmênt E Kiser aoaia Age oats nae? S w S 520 





—— » Sec. 59—Attestation—Signature of persons 
not present at execution—Mortgagé by Purdanashin’ lady; See Mine 


: ry 
gage | oe ne “sae ies wo Owe «© 148 
——, Sec. 111—Homestead land—Lease for shop ; 





ag SEL Ejectment ane as ‘she ave a 197 


—— e Sec. 130—0Order for payment of BAN tate: : 
tion ; ; Sef Assignment zi és eee Se wee ase 43 


Trial of cross cases, how conducted’; See Cross cases sie ewa 83 
. e e . 
Trust— Trustee and stranger purchasing in execution- Inadequate price— 


Invalidity Qf purchase of one owing to some origiaal relation with - 
property—Title of other purchaser, if affected—Partial Set aside kah g 
execution sale—Presumption of share. 





A trustee fs’ no? absolutely debarred from buying his cestue gue 
trutt’s property but the Court will look on such sale with the greatest 
suspicion and if there is the slightest doubt about its' genuineness, it win 4 
set it.aside. 


“Per Suhrawardy, F: \tisa violation of the principle of estoppel and ” ma 
equity to allow a trustee to raise a question as to the validity of a’ trust ` 
deed constituting him a trustee in law, for the first time in second appeal 
after he'has taken possession of the properties as trustee and dealt with 
ethem i in the capacity of a trustec. 


A ruling should be construed on the facts on which it is founded. 


Per Curiam: On the 18th September 1896 and ist July 1899 one S, hus- : 
band and father of the plaintiffborrowed certain sums on notes of hand Pee 
from defendants Nos. 1 and 2.e On the sth. December, 1902, S and his 

2 co-sharers inclutling defendaat No. % executed a deed of trust in favour 
of two co-shares, one of whom was defendant No.1 Under tHe deed, : 
the trustees took upon themselves the charge of all necessary duties for 4 
the management and protection of the joint estate. In 1903, S died leav- 
ing a widow, plaintiff No. 2, and his son plaintiff Noel. On the 3rd April, . 
1904, the defendants Nos. 1 and 2 sued the son of S on the hand notes: 
and on the 23rd August obtained a decree against him as representing 
the estate of S. This decree was subsequently exécuted and Ss share in 
the property was sold jn auction and purchased by defendants Nos. 1 and 

: . 2ata very inadequate price. At the time of sale, defendant No.1 was’ è 
the tyystee of the-estate and-defendant Nò, 2 was not the trustee at-all. 
The present suit was brought on the 12th Septembér, 1918 by the plain- 
tiffs for settfng aside the decree and the sale in execution thereof as frau-: 
dulently obtained and for recovery of, or in the alternative, for confirma: 
tion of possession of the property in suit, It was found that the decree 
and sale were not vitiated by fraud and Wete regular in all respects. aes 
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Trust—(Contd) | $ ` 
e Held, that in consideration of the fiduciary relation existing between the 
parties and of the fact thaf the’ properties wert sold at ar inadeguate 
“price, the purchase-by defendant No. 1 could not stand, and the sale of 
the property to him was inoperative ineflectua! and unenforceable against 


the plaintiffs to the extent of his share. e. 
e 


< That the purchase by defendant No. 2 was not affected by reason of the 
incapacity of his co-purchaser, and should prevail. 

“That as the shares of the purchasers were not defined, it might be presumed es 
that they had one-half share each. Priya Nath Cuatterice v Kaka, 
mi Narayan Bhattacharjee dee 


56 sa 100 
e 

Trustee, if can buy cestui gui trust’s property ; Sees Tryst Si he ass 100 

Trusts, if can be enforced against persons Coming into possessios of trust é 

property with notice ; See Impartible estate sie ° 3; 280 

r Under-raiyat, if can acquire right of occupancy ; See Ejectment P 560 

Under=-raiyat acquiring right of occupancy, if can be ejected—Bengal 

Tenancy Act, Sec. 49; See Ejectment Se °. œ P 560 
——-—--—— having occupancy right—His heir, if and when can be ejected 5 7 

. See Ejectment ae an aes ae a 560 

——————— right, if heritable ; ‘See Ejectment, ma at A 560 


Utility—Patent law; See Patent we. ake ii 543 
Value of suit—Suit for ‘recovery. of possession of inmojabie property and 
for mesne profits pendente lite ; See Jurisdiction a aie 49 
Values of movables, disputed—Evidence—Necessary ; See impartible. “akata 
Verification—Enquiry on Spot—Statement of confessing accused ; See 
Gang bid vee ae 501 
Watercourse, actificial—Blocking of canal by lawe land owner—Conse-_ 
quent flooding and damage to owner of land higher up the canal— Liabi- 
lity of lower owner ; See Nuisance : . oe oes we 
Waterfloor, right to—Artificial watercouese—Riparian owner ; See 


Nuisance oe vee o Coes Se s 156 


. Will —Minor' s “oint will and authority to adopt—kegistraijon—Require- 
ments for validity thereof—Majority Act (IX of - 1875), sections 2 and . 
, 3—Succession Act (Keof 1865) section 46—General Clauses Act (X of 
1897), section 3—Reistration Act (III of 1877), sections 17, 23, 40 
and 41. 
A document purporting to be a will and an authority to adopt a son was 
executed by a youth aged 19 years who was under the legal guardianship 
of his mother. He died immediately after executing the document on the 
ist october, 1906, leaving him surviving his widow (the grantee of the 
aforesaid authority to adopt ), his mother above-mentioned, and two 
daughters. On the 2nd November, 1906 the father of the boy with reference 
to whom, the widow subsequently went, through a form of ceremony ofe 
adoption, presented, without the knowledge of the, testator’s widow or 
. mother, the document for registration, and it was eventually so register 
ed as a yill on the zoth December, 1906. On the 24th December 1913, 
the widow: went through ceremony of adoptigg as a son, of the person 
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who had presented the document for registration in November 1906, and 

the deed gf adoptfon that she executed ‘on ‘that date recitéd that the 

adopti6n was in exercise of the power in that behalf contained i in the 
e testator's will of the:sst October, 1906.: 

Held, (1) the will, being that of a minor 'under a guardianship, it was; 
under the Majority Act; section 2 and 3, the Succession Act, section 4660 
the General Clauses Act section 3, void and of no effect as to the testa- 
ge s estate. 

(2) Under the Registration Act, 1877, that part of the document that 
contained tRe authority to adopt not being registered within four months 
by or at the, instance of the grantee thereof, was also void, as also was 
the deed of adoption of the 24th December 1913 and the act of adoption 
which i is purported to carry out in” pursuance of the will of the rst 
October, 1906. 

A power to adopt may be embodied in a will referred to. 

A will by a minor has no legal effectand is not capable of disposing of 

| anyegi the estates of the deceased. 
eA document which purports to be a will but is inoperative assuch may 
constitute a valid authority to adopt. Kondapalli Vijayaratnam v. 
Mondapaka Sudarsane Rao we sce a ae 
Will, construction of—Restrictive clause—Repugnant ; See Ejectment 
———, execution of, by competent person ; See Impartible estate aes 
———, by minor, effect of—Indian Succession Act, Sec. 46—Indian Majority 
Act, Secs. 2, 3.—General Clauses Act, Sec. 3 ; See will sae s 


——; not proved in probate Court—Evidence of intention with regard to 
estate we eee ees oH eee 


Witness, earliest statement of, filling gap ; See Abduction : 


————, previous statement of—Proper course for Judge ; See Abduction ... ' 


Zemindarls right to additional rent—Resumed Chaukidari Chakran lands— 








Rent payable by, putnidar ; ; Sef Putnj r ii Si 
— right to enhancement of rent See Contract ses . oo 
è Erratum. 
Page 39 line 15 from top for “section 23’? Read ‘‘sections 2 and 3” 
Page 560 line 23 from top for “is” Read ‘it?s . 
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„The Calcutta Law Journal 


ADMISSION OF ADVOCATES. T 


e 
New High Court Rules. e 


. The following Rules have been framed bg the High Court under 
section 10 of the Letters Patent, 1865, for admission of advocates, 

1. Persons who are not entitled to be admitted as “Advocates 
under the provision of Rule 1, Chapter 1,. may be admitted as 
Advocates of the High Court under the following Rules appearing 
in this Chapter. e 

2. From and after the roth November 1924, and until the 


| expiration of seven years therefrom, or such further period as the 


Court may determine, a Vakil or Attorney of this Court of not less 
than ten years’ standing, on application by petition stating that 
he desires to be admitted as an Advocate of this Court and that 
his name is borne on the Roll of Vakils or Attorneys of this Court, 
as the case may be, and that his application, if any, for admission 
as an Advocate has or has not been refused by any other Court in 
India, may be admitted as an Advocate of this Court. Such 
application shall be supported by the certificate of one of the 
Registrars of this Court to the effect that the applicant’s name ° 
is borne on .the Roll of Vakils or Attorneys of this Court, as the 
case may'‘be, and such certificate shall also state the date of his 
enrolment. 

* 3. From and after the Ist of July 1925, and until the expiration 
of seven years therefrom or of such further period as the Court 
may determine, a Vakil of this Court of less than ten years’ standing, 
on application by petition containing the statements mentioned in 
the lgst preceding Rule and supported by a certificate of the Regis- 
trar of this Court in its Appellate Jurisdiction, to the effect that tis 
name is borne on the Roll of Vakils of this Court and meptioning 
the date of his enrolment, may be admitted as an Advocate of this ° 
Court provided that he Produces the certificates hereinafter men- 


tioned, viz :— .: œ 
(a) A certificate signed by the Secretary, of the Board of Exa- 
3 sai AN 
b , 
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miners, mentioned in Rule 15, that he has satisfactorily passed an 
examination in the following subjects, viz.— i 
(x) Commercial Law, including Negotiable Instruments, Sale 
of Geods, Affreightment, Insurance and Arbitration. . 
(2) Company and Insolvency Law, together with the Rules 
and Procedure orf the Original Side relating thereto. 
(3) The Letters Patent (including any modifications thereof) 
and Rules of the High Court on the Original Side. 


“=” (g The Principles of the Law and Procedure in the High Court 


as to Guardians and Wards, and Lunacy, and in the Testamentary 
and Integtate, and Matrimonial Jurisdictions. 

(b) A certificate from a Practising Adyocate approved by the 
Coutt, as provided in Rule rq, stating that he has read for a period 
of 12 months in the said Advocate’s Chambers in ‘Calcutta. 

4. From and after the rst of July 1925, and until the expiration 
of. seven *years® therefrom or such further period as the Court may 
determing, an, Attorney of this Court of less than ten years’ stan- 
ding, on application by petition containing the statements me ntioned 
in Rule 2 and supported by a certificate of the Registrar of this 
Court in its Original Jurisdiction, to the effect that his name ‘is 
borne on: the Roll of Attorneys of this Court and mentioning the: 


date of his enrolment, may be admitted as an Advocate of this Court, 


Provided he produces the certificates hereinafter mentioned, viz.— 


(a) A certificate from a practising Advocate approved by the 


Court, as provided in Rule 14, stating that he has read for a period. 


of 12 months in the said Atdvocate’s Chambers in Calcutta. 


e (b) A certificate that h% has,passed under these Rules an exami- 


nation in Commercial Law, including Negotiable Instruments, Sale 


of Goods, Affreightment, Insurance and Arbitration, signed by the 
Secretary of the Board of Examiners mentioned in Rule 15. 


5. Any person who had obtained after MAN a Bachelor's 
degree in Law of the University of Calcutta, Allahabad, Bombay, 
Dacca, Madras, Patna or the Punjab, ora corresponding degree 
of such other Uniyersity in India or elsewhere:as the Court may 
accept as equivalent, may, on application by petition verified by, an 


affidavit and on proof of the University degree which he has ob- . 


tained, bg admitted as an Advocate on production ‘of the oars 
eertificates:— . - . i é 


(a) Certificates, signed as stated in Rule 3, that he has passed 


an examination in the subjects nientioned in each of the following l 


parts =- 
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Part 1. 


ae Equity, including Trusts and Specific Relief. 
(2) The Law of Contract. re e ë 
“(3) The Law of Tort. ° 


ve Part II. 


e(1) , Phe Law relating to Property, including the Transfer of 
Property Act, together with the Principles of English Law appli- 
cable thereto, the Elements of Practical Conveyancing, and the Lag 
of Easements. e 

(2) The Law of Land Tenures, Land Revenue and Préscription, 
ipcluding the Regulations and the Bengal Tenancy Act, ° 

(3) The Law of Succession, including the Indian Succession 
Act, the Hindu Wills Act, the Probate and Administratibn Act and 
the Succession Certificate Act. . 


Part IIL -> > œ 


(1) Commercia! Law, including Negotiable Instruments, Sale 
ofeGoods, Affreightment, Insurance and Arbitration. 

(2) Company and Insolvency Law together with the Rules and 
procedure relating thereto on the Original Side and in the Subor- 
dinate : Cou rts. . 

- (3) Civit Procedure with sieci reference to Discovery, Plea- 
dibes and Limitation, and the Law of Evidence. 

(4) The Letters Patent (including any modifications thareof 
and Rules of fhe High Court on the Original and Appellate Sides ; ` 
also the Law and procedure under thee Indian Divorce Act (IV 
of 1869). . . 

(2) A certificate from a practising Advocate, approved by the 
Court, as provided in Rule 14, stating that he has read for a period 
of twelve months in the said Advocate’s Chambers in Calcutta after 
passing the examinatiohs herembefore prescribed. 

(A Two satisfactory testimonials as to bis good character : 

` Provided that an applicant who has obtained after examination 
the Master’s or Doctor’s degree in Law of any of the- Indian 
Universities mentioned in this Rule, or a degree of any other 
University which the Court shall accept as equivalent to either of 
the said degrees, shall not be required to pass in Parts I and 14, 

“A candidate may sit for Parts I and II abovementianed at the 
‘same’ exanfination or at different examinations. He shall not Sit 
for Part ur until he has passed in both Parts I and II. A candidate 
must’ pass in ‘each of the papers ‘of a, part at one and the same 
-éxamination before he shall be deemed to have passed i in that part, 

e e 
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6. «The Registrar shall submit the petitiun to be admitted as 
an Advocate with the other necessary documants prescribed by the’ 
Rules in this Chapter to the Chief, f Justice and Judges. pe 

7. 7. «The Registrar shall enter in a book to be kept for the 
purpose the names in alphabetical order of such Advocates who . 
may be approved by she C. urt as being entitled to take Pupils i in . 
their Chambers. J > ; È 

"8, No Advocate, without the leave of the Court, shall be: 
efftitled to take more than two pupils at one and the same time. i 

g. AmAdvocate taking a pupil under these Rules shall give 
notice of that fact to the Registrar in the following fein which 
shal! also be signed Wy the pupil :— a) | . 

š : In the High Court, ete., 
Ordinary Original Criminal Jurisdiction, 
In the matter of A. B., a candidate for admission 
as an Advocate. 

Tan REGISTRAR, ORIGINAL SIDE. 

SIR, j ` 

Please take notice that on the day of 
192 , I admitted Mr. of 
as my pupil to read in my Chambers for a period of twelve months 
from the said date with a view to qualify himself for admission as an 
Advocate of this Court. 


(Sd.) 
Adsocate. 
I, e hereby give notice that I have joined 
Mr. an Advocate of this Court, as his "pupil to read in his 
Chambers for a period of twelve months from day of 1y2 , 


with a view to qualify myself for admission as an eAdvocate of 
this Court. 
(Sd) 

e Pupil. . 

10. “The notice mentioned in the last preceding rule shall be 
filed with the Registrar within a month from the date of admission 
of the pupil. 

11. Notices received by the Registrar under Rule 9, shall ke 
enterad by him in-a book to be kept for the purpose, and the entries . 
therein shal} be indexed in the names ofthe Advocates concerned, 

e.12. Where, by reason of death or for any other reason which: 
may seem good and sufficient to the Court, a candidate cannot 
complete the aforesaid period af-twalve months as a pupil in the 
Chambers of the Advocate ja on he has been’ rou he may, 
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read for the unexpired period in the Chambers of any “other Advo- 
Xs cdtê approved as aforesaid, “and in such case, a fresh notite as 

°” eprovided in Rule 9 shall „be given to the Registrar and filed within 

the.time hereinbefore mentioned. `~ . 
e I 13. No person; who shall be admitted as a pupil for reading 

ae in the Chambers of an Advocate for the purpose of being admitted ° 
a as fn Advotite under these Rules, shall, during the said period of 
twelve months, hold any office or be engaged or concerned in any 
other employment, profession, business or trade whatsoever. Everyee 
such person shall, during the whole period, continue and be really 
and actually engaged in the Chambers of the Adxocate. 
e 14 The certificates mentioned in Rules 3 ta 5 shall bè in the 

following form :— 


° In the High Court, ete. 
Ordinary Original Criminal Jurisdiction. 
In the matter of A. B. a candidate for admission as an Advo- 
cate. & °. i 
"I „a practising Advocate of this Court, approved . 


by the Court, under the provisions of Rule 7, Chapter I A, relating 
to the admission of Advocates, do hereby certify that the above- 
mentioned A. B. read in my Chambers for a period of twelve months 
from the day of 192. During the same period he was 
diligently and faithfully working in my Chambers and was nof 
engaged or concerned in any other profession, trade, business or 


} employment. 
I do hereby further certify that he is a fit and proper person to 
be admitted asan Advocate of this Court- . 


15. TheeChief Justice may, “from time to time, appoint a 
Cemmittee of control for the purpose of— 

(a) supervising the gxaminations referred to in Rules 3 to. 5; 

(4) appointing a Bourd of Examiners for each examination, and 

(c) dealing with all questions arising in connection with such 
examinations. a 

Not less than half the members of the Board „of samine shall 


be Advecates of the Court. 
The Committee of Control may, with the approval of the Gourt, 


7 from time to time, prescribe the limit of each of the subjects for 
examination under these Rules by reference to text-books or legisla- 
tive enactments and statutes or leading cases, 


16, Every person intending to -appegt at any of the said s 
= examinations shall give one na manth's notice in writing to 
P’ i e 
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the Registrar? stating his intention and sh AENG the part or parts 
he dêsires to be examined in, and if the notice be for Part IH, 
shall state the date or dates he passed in Parts I and II. He shall, 
at the mme time, pay to the #egistrar the following fee: (1) «for 
first appearance at any examination, Rs, 300: (2) for each subse- 
quent appearance at any examination, Rs, 150; and the fest so 
paid shall be placed to the.credit of a fund called “Tyf Agvocates! 
Examination Fee Fund.” 
ee 1%. Every person who shall have given notice of his intentién 
to appear at any ofthe examination mentioned in this Chapter, or 
to apply for admissien as an Advocate, and who shall not have 
attended “to be examifed, or not have pgssed the examination, 
or not have been admitted may renew the notice for examination 
or admission, from time to time as often as he shall think 
proper: Provided that every renewed notice shall be given in 
conformity witte the Rules in this Chapter, unless the Court shall 
othérwisesorder, 

18. All expenses that may be incurred on“ account of - the 


examinations to be conducted under these Rules shall be defrayed ` 


by the Registrar out of.the said Fee Fund. The scale of remunera- 
tion of the examiners shall be as follows :— 


Rs. 
For setting a paper ice i eee es TOO 
For examining an answer paper... .. 10 


The Registrar shall be ex officio the ‘Secretary to*the Board of 
Examiners and the custqdian of “The Advocates’ Examination 
Fee Fund.” 

° 19. The examinatiogs hereinbefore referred to “shall be held 
once in every. six ‘months at such time and place as the Committee 
of Control may appoint. Notice of the time so fixed shall be givén 
by the Registrar at least six weeks beforehand by affixing the same 
on the Registrar’s Notice Board and forw4rding copies thereof to 
the Secretaries of the Bar Library, the Vakils’ Library and the 
Incorpararedt Law Society, 

20, The Regisigar shall reduce all notices of intention to appear 


Wik any of the examinations mentioned “in this Chapter #into an 
alphabetical “table, under convenient heads, arid shall, three weeks 


previous tq the examination, affix the same on the Notice Board: at 
the East Gate, and also on the Registrars Notice *Board to, be 
exhibited daily, and shall forward copies thereof to the Committee 
of Control; Secretary, Rar Libtary 5 Secretary, Vakils? Library ; ‘and 
Secretary, Incorporated Law Society of Calcutta, a 
e 
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The Registrar shall foa each candidate who shill’ have given 

\ re hotice of his intention to appear at any of the said examinations 
Nef tl the days fixed for each,examination. 

“21. There shall be a paper on each of the subjects mentioned 

. a “Rules 3 to 5, the: number of questions in each paper shall be 10, 

gregate number of marks in each subject shall be 200. 






= total marks ineach paper set at the examination. 

° 22. Any candidate bringing into an examination room avy 
book, document, or printed or written paper whatsoever, or 
communicating in any way with another candidate, or copying from 
nother candidate in the examination room, or using any unfair 
means whatsoever, or assisting another candidate in so doing, will 
: be liable to be summarily ejected from the examination room, and 
‘shall not, unless the Court shall otherwise order, be permitted to 

. appear at the same examination or at any subsequent examination. 

23. Nothing in these Rules shall be construed to entitle’ ‘any 

person to be admitted as an Advocate if he has been guilty of any 

“fraud, dishonesty, or other disgracefal conduct, or is of doubtful 

reputation, or is an undischarged insolvent, or has been convicted 

P by any Criminal Court for any offence showing such moral turpitude 
as would, in the opinion ‘of the Court, amount to disqualification. 

24, From and after the date on which these Rules come into 
force, Advocates will take precedence on the Original Side and ih 
the Court for fearing appeals for the Original Side according to the 

4 dates on which they were called to the Bar or were admitted origin- 
ally as Vakils or Attorneys of the Court, provided that Barristers 
who have been abmitted as Advocates before these Rules come 
into force shall take precedence according to the dates on which 
they were called to the Bar. g 

25. Subject to what is hereinbefore stated; Advocates admitted 
under these Rules shall be governed by the Rules of Chapter I of 
the Rules of the Court on the Original Side. 

a6. Persons admitted as Advocates under the Rulea unger this 
Chapter shall, in all respects, conform to the practice of, and SAN) be 
= cok the same obligations and rules of professional etique:te 






as govån Advocates practising on the Original Side of the Ceurt on 
| the date'on which these Rutes come into force, so that no Advocate 
PER ‘admitted under these Rules shall be entitled to act on either sideeof 
the High Court or in'any Court subordinate. thereto. 
© 27. Every person, when admitted ang/enrolled as an Advocate 
N. of this Court, shall be cited payment of the prescribed fee, 
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to obtain a tertificate of admission andei the signature of the 

Registrar and the Seal of the Court. ° 
28. An Advocate of this Court admitted under this Chaptok, 

may, on the “payment ‘ofa feé of Rs. 5 in Couit-fee stamps, obtain 


a certificate under the signature of the Registrar and the Sea af s 

the: Court that hig name is borne on the Roll of Advo this ee 

Court. f e a < 
29. An Advocate admitted under these Rules who desires to ° 


have bis name struck off the said Roll of Advocates shall apply by 
petition containing the particulars and ‘statements mentioned in 
Rule zo, Chapter I, £o far as they may be applicable to the case, and 
shall be entitled to have*his name removed fgom the said Roll of 
Advocates. A name once removed under this rule shall not be 


restored again to the said Roll of Advocates. The procedure laid s 
down in Rules 9 to 13 inclusive of Chapter 1 shall be followed in 
the case of an application under this Rule. A ° 
e e 4 
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3 rience ‘ungrudgingly at the disposal of the Cbmmitise and 
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THE LATE kai I SURENDRA CHANDRA SEN BAHADUR. P 











46% Our painful duty to record the death, of Rai Sirendra | eee 
Chandra Sen Bahadur, which took place «on: "Friday, the ard oA 
July, 1925 at about 9 P. M. He wisan acknowledged authorityon = 
Ténancy law and his valuable services in connection with “the Come 
mittee appointed to consider amendment of the Bengal Tenancy 

in our memory: To quote the words of His Excellens; ee 
nor of Bengal he placed his unrivalled knowlgdge ad 









vernment owes him a great debt of gratitude. We beg to offer — eo 
our sincere condolence to the members of the bereaved family. 4 


Reference in Court. 


~ ‘Tributes to the memory of late Rai Surendra Chandra Sen 
Bahadur were paid by the Bench and the Bar at the Calcuttas 
High Court 6n Monday the 6th of July 1925 before a full Court 
compoted of the Chief Justice and. all the other Judges. oe 

“On ‘their lordships taking their seats, Mr. Mohendra Nath ter ae 
President of the Vakils’ Association sai "It ig uwith a heav 
heart that we have to convey to your Lord ships the mournful ner 

“the” uen “death of Rai akire anih Chandra Sea Bahadur, 



























B Ty was in , didis b kaeh for some time but tay 
was reported to be progressing favourably. Mr, Sen command: 
nsive practice, specially im cases involving the [amd 1 
i pf which a d be was recognised as an ; utho: 


.ment of great scholarship, research and igduatey: “Th 
tr ted both by the Bench and the Bar as a tha leading autho 





Mr. Gen 2 also a good Bengali weiter and gave his lieno 
hours to writing essays and poems. One of such works was only g 
published lass week. His gang and kintlly disposition, simplicit — 
“of ‘character and never failing courtesy endeared him to all to 
came in contact with him -His family attachment was unparalell oo 
The Advocate Géieral, on behalf of the Bar, said 4 me 
to know the deceased afew years after he joined thi Bar Even 
then his great ability, his good manners and courteous disposition 
markéd him out fog the success that he attained afterwards. 







x “His loss ill not only be felt by the profession but will be a. personal 









loss to many people ‘who came in contact with him. . 

Mr, Mohini Mohan Chatterji on behalt ofthe Incorporated Lay’ n 

Society, aseociated himself with what the previous speakers had 

pad. ae 

— = The Hon'ble the Chief Justice then said, “Every one. who knew. 

him wil be exceedingly sorry to hear of the death of Mr. Surendra 

+ Chandra Sen. «He was one of those who, in my opinion can. 

be ill spared and his death will cause a severe loss not only to ‘the 

Court, but also to his large circle of friends. 
“I was always glad to see Mr. Sen in Court, for I knew that the 

points which he desired to argue would be stated forcibly, clearly w 

and concisely without any waste of time. Further more I was sure that 

ib there were any real objections to the case which ha was presenting. 


~ he would not fail to bring them to the attention of the Court. He 
was well known as a sound lawyer and in one particular branch of ` A 
it he was recognized as an’ expert and whenever he appeared in 











Court he was a real assistafce to It. . l | 
“He was ong of the’old school, a true gentleman in the real 

nse of the word, always reliable and invariably considerate _ ` 
courteous, I regarded him as, a personal friend and I regret very. 

nthat I did not know that he was ill, for I should have liked. « 

“much to have seen him, at any Jie, once more before he. 2 





l — 
nant be glad, Mr. Roy,.if you will convey the. apes. 
s y learned brothefs and of myself to the members of his family: 

reat loss which they have sustained” a : 











The Hon'ble Sir Nalini Ranjan Chatterjea, Kt., ` ~I 
*Acting Chi tice of Bengal a 
Nani; 1925. > a Pa ; 
Avy ira. ° 
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š ACTING CHIEF JUSTICE. 
. uke “ 
| We offer our respectful congratulations to tte Hon'ble sir Nalini 
Ranjan ,Chatterjea, Kt upon his appointment as the acting | Chief 
Justice of Bengal duripg the absence on loaveg! the Hoh'ble Sie 
Lancelot Sanderson. All branches of the legal profession met 
e in His Lordship’s Court on the 3rd of August last to offer him a 
welcome upon the assumption of this high office. We whole 
heartedly associate ourselves with all that was said om theeoccasion 
to give expressions to the universal sense of satisfaction which the 
appointment has caused. Sir Nalini Ranjan has now been connected 
Vai the High Court for 37 years—as a Judge since roro, and ja 
whether at the Bar or on the Bench he bas lived up to the highest. 
traditions of the profession to which he belongs. 


Bars congratulation to Sir N. R. Chatterjea. 


_ On his assumption of the office of Acting Chief Justice of Bengal , 
‘Sir Nalini Ranjan Chatterjea was congratulated by all sections of 
the Bar at the High Court. 

The Court room of the Chief Justice Where the ceremony took 
place was packed with members of theelegal profession and the 
public, ng 2 

Ms. B-L.” Mitter, officiating Advocate Gereral, scoala 
his lordship on behalf of the Bar said :-—~*T respectfully offer ou 
, hearty congratulations 8 yout assumption of the highest judicial - 
* office i in the land. No on ractising in this court appears bef re 
“you without feeling that he wil Dearing, and ig 
~ leaves this court without feeling that his case een patien 
“and anxiously considered. You have maintained the hig ing 
-ditions ofthe ‘Bench and I cannot see any words which can- convey a 

appr bation of your judicial conduct “than what 
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about fifteen years ago, your lordship has... n uniformly ingan 


to all who have appeared before you, ani your untiring patine 
and good temper, coupled Nith your great ability and deep kn 
ledge of law have commanded universal confidence in the saga 
tration of justice in the Courts over which you have presided 
speak no language ef convention when I say that your appointment 
as Chief Justice of Bengal will be hailed with delight thoughout t ` 
length and breadth of the country. It isa matter of special grati- e 
ication to us that for the fourth time in the history of this Court. 
a distinguished and illustrious member of the Vakils’ Association 
has been, called orf to the highest judical office under the Grown in P 
India. We hope attd trust that your lordshif’s tenure of office wold 
be a succgssful one, and that you will maintain the dignity, prestige 
and traditions of his high office.” 
Mr. Mohini Mohan Chatterjez on behalf of the Incorporated 
Law Society associated himself with all that had been said by the . 
previous speakers. 
Sir N. R. Chatterjea in reply said :—“Mr. Advocate-General 
Dr. Mitter and Mr. Chatterjee. 1 thank you and the members 0 
the profession for whom youhave spoken for the cordial reception 
you have so kindly given me and the good wishes you have so kindly ` 
expressed. I wish I could appropriate to myself all that you have 
asaid about me. If I have been able to give any satisfaction in the 
discharge of my duties to the members of the profession “and the 
litigant public it is mainly due to the valuable assistance which f 
have always received from*the bar, and which I confidently hope ` 
p to receive not only during the wey short period I-will be acting 
as Chief Justiébut until I retire from the Bench, 1 thank you 
again for the kind and cordial reception.” 


. 





AM. c. =, Sarkar’s Civil Court Practice and Procedure with 
Model Pleadings and Deeds, 4th Edition by S. C. oy BL. 
Price Rs. 4/t2 with Bengali Part SANA : M. C. Yarkar and 
Sons. 1915. 
“That the book has” gone into four editions isample evidgnce 

that it has satisfactorily met a felt nt. The author has configed 
himself to practice and procedur the Mofussil Courts only ah ; 
has dealt lucidly and ose h paints of pa proc / 
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dure which arise every day. Tha ” procedure on the Original” Side 


e offme High Courts is so different in many respects that any detailed 


So siti to it would have led PEN confusion, “Yet one feels 


that on many points it would have been of great use to mufussil 


` practitioners if the practice on the Original Side with regard to many 


matters had occasionally been referred to. It would have been some 
Belp to Mofussil pleaders as a guide to a more methodical and 
regular way of doing many things. The book before us COYETS go 
wide area and attempts to bring within its*compass almost every 
matter of Practice and procedure, every quegtion relating to the 
practice of a pleader and advocate and the duties* of a Jidge from 
taking instructions, to a decree, including useful hints on advocacy 
and cross-examinations. The Bengalee part containihg model 
pleadings and deeds will be a real help to Mofussil practitioners. 


LATE MR. MOHENDRA NATH RAY. 


Yet another gap has just been caused in the ranks of the profes- 
fion which it would be hard to fill Death has claimed our es- 
teemed friend and colleague Mr. Mahendfa Nath Ray, who passed 
away on the 13% August last leaving us %o mourn his loss as a, 
personal bereavement. Of his many qualities of head and heart which 
made him such a prominent figure every where, whether in the High 
Court or in the University or in the Municipal Chamber or in the 
Legislative Council, abup nt t&stimony was afforded by the feeling 
‘and spontaneous tributes wNgh were paid to his memory in the 
High Court and elsewhere. AI Ray~selonged to a generation 
which alas, is fast thinning away and was in factione of its typical 
representatives with a quiet unobtrusive dignity, a°charming urbanity 
of manners and a sincere regard for truth and honour which marked 
him out as one of Nature’s gentlemen. We recall today with special 
gratitude his long connection with our journal as a prominbnt mem; 
ber »of the Éditorial Committee. Our deepest sympathies go out 
to his eldest son, Mr. Manmagha Nath Ray, an,advocate of this 


~  Cofirt and other members of taye bereaved family in their great 
loka, é a.. @ 
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We reproduce below a short sketth of his life and an acconnt 


-of references i in the High eh ae \ . s 


: ‘Short Life Sketch. l ` 


Mr. Mahendrapath Ray was the son of the Late Babu Girija 
‘Charan Ray of Tazpur in the district of Howrah and was, born jn è 
October, 1862, so that he was 63 years of age at the time of his death. ë 
“While yet a boy, he gave great promise of his future, and in school 
‘and collgge he practically swept everything before him. His career 
‘at the University was one of exceptional brilliance ; heading the list 
‘of successful candiiatés at every examinatéon from F. A. upwards 
from the Presidency College. At the \B. A. Examination in 1883 
he carried off the Eshan, Burdwan and Vizianagram Scholarships . 
and took a First Class first atthe M. A, in the following year in 
hig special subfect of Mathematics, In 1885 he passed the B. 1. 7 
from City College, and was enrolled asa Vakil of the High Court 
on the 3rd September 1886. Inthe same year he joined the City 
College as a Professor of Mathematics and Law which appointmént 
he retained till 1898. 


In 1891 when Lord Lansdowne for the first time threw open =, 
two Fellowships of the Calcutta University to election Mr- 
e Mohendra Nath Ray was one of the two to receive the suffrages of 
his brother graduates. Lord Lansdowne thus referred to him in 


his Convocation Address of that year:— | ' |. 


“Babu Mohendranath Ray isan M. A, of six years standing ` 
e and is one of the most flistinguished graduates. of the University. 

His academic. career “was exceptionally brilliant, he stood first 
at the F.A., fifst at the B. A,, aad first in his own subject at the M.A. 
examination, and he wonsome of the most important scholarships 
prizes and medals that are competed for $ the Arts examinations. . 
He is now one of the on er Mathmatics in the .City 
College and in the Indtth Association for the Cultivation of 
Science,” $ e ‘ 

Mr. Ray was ever since returned to the University. | time after 
time by the graduates as their elected representative. From 1910 
to the 1918 he was a member of the Syndicate. After Sir Asutosh 
Mookerjée’s death, he was elected Dean of the Faculty. of Law, 
and held that office upto the time of his death. The University 

~ will long remember his services, 4 There has been no important 
Committee of which he vis BOCA member, an examination 
from the lowest to the Ifighest [ow isk gar Tawa did not, 3 
2 oo 


7 ~~ 


. Thi 


Vol; XLIL] Ei a Si * hig 


. . 
xequisition’ his service. Though engrossed in the. absorbinge occu- 
* » pions of a busy professional career at the Bar, Mr. Ray kept up 
~ he last the vivid interest in stadstnice pursuits, enotably. in his 
-special subject of Mathematics. He was the author of a welFknown 
work on Algebra which is a recognised text book on the subject in 
nany schools. °° 
At the Bar Mr. Ray had his early struggles. For the first 15 
gears or so he could hardly make any headway. In 1899 he was 
appointed a Reporter of the Indian Law Reports,- Calcutta” Series, 
when be gave upthe Professorship in the City College? He held 
the appointment of Law Reporter till 1944, when upon the Eleva- 
"tion of the Late Sir Asutosh Mookerjee to the Bench, there 
came a tide in Mr. Ray's professional career, Since that yèar he 
quickly built up a. growing senior practice, and for the last few years 
deservedly held the position of leader of the Vakil, Bar. He was a 
universal favourite in the High Court, commanding equally 
the confidence of the litigants and the judges. Hisedeep knowledge 
T of law, his sweet reasonableness and, above all, his supreme sense 
of fairness, even to bis opponents, won him the unstinted respect 
and esteem of all who came into contact with him. 
Mr. Ray’s public activities wer not confined to the University. 
He was deeply attached to his native district of Howrah, and 
whether as Vice Chairman of the Howrah District Board (from 1888- 
i 1896), or as Commissioner and latterly (from 1916-1920) aa the first 
elected non-official Chairman of Howrah Municipality, he rendered 
valuable services tò'his fellow-inhabitants of that district, In.1914 
the Government rewarded him with tfo honour of C. I. E. Fram 
1911 to 1930 he was a member of the old Bengal Legislative 
Council representing the Municipalities of the Burdwan Division. 
Mr. Ray leaves a yidow, two sons and one daughter. The eldest 
° gon is Babu Manmatha ath “Ray, -M. L. C., Advocate High Court, 
and Fellow, Calcutta University, aod the younger is a Law student. 
“The deceased leaves behind him also a large e circle of friends and 
relations to mourn his loss. . 


~ 


e | C 
° Reference in Court. 
Before a full assemblage of Judges of the High Court in the 
_ afternoon of the r3th of August last, eloquent tributes were paid 
to:Mr. Roy’s memory by representatives of different branches of the 
legal profession. p ' . 
Dr, Dwaraka Nath Mitter, 00 behalf of the Vakils Association, 
. fa 1) 
_ said -—"It-is with bai Bean wa I hayé to announce: to your 
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Lordships, the melancholy news of’the death of Mr. Mohendra Nath 
Ray a very distinguished and well-known Advocate of this Cdyrt. , 
After a brief iness extending over a mdbth Mr Ray passed ay 
at abdut 8-30 this morning. Mr. Ray was born in 1862, Aftera 


brilliant career at the University, Mr. Ray joined the High Court °° 


Bar in the year 188@, After a period of struggle by dint of mesit 
he rose to the front rank of the profession, and was, at the*time of 
his death, the-recognised leader of the Bar in its Civil Appellate Sidq 
He acquired fame far his high forensic abilities and deep legal 
learning. “He was fair to his opponents and he was fair to the 
Court. As aman his remarkable geniality and affability of disposi- 
tion endeared him to every one. He was a true gentleman in every 
sense’of theterm. He was a man of wide culture and he could look 
beyond the narrow groove of professional life His life was one of 
varied activities, He rendered services to his country in several 
capacitics. He took very great interest in matters of education. 
He was a member of the Senate of the Calcutta University, since 
1891 when the elective system was for the first time introducéd 
having been elected time after time by the graduates of the Univer- 
sity who reposed implicit confidence in him. He was a member 
of the Syndicate of the Calcutta University since 1910 and was the 
Dean of the Faculty of law. He was the first non-official Chairman 
ofthe Howrah Municipality. Fora very large number of years, he 
served as the Vice-Chairman of the District Board of Howrah and 
it was in recognition of his services in this behalf that the Govern- ° 
ment conferred upon him “the Order of the Companionship of the 
Ipdian Empire in the yefr 19:4. He was for several years an 
elected member of the Bengal Legislative Council in the pre-Reform 
days. He has left behind “him two sons the eldest of whom i is Mr. 
Manmatha Nath Ray an advocate of this Court who is well known 
to your Lordships. By the death of Mr. erin Nath Ray the 
Vakils Association has lost its distinguished President, the legal 
profession, one of its Brenton ornaments, and the country one of 
its most useful citizens.” 

Mr. B. L. Mitte?, acting Aloa General on behalf of the 
Bar Association said that he shared the same feelings with Dr 
Mitter, at the sudden death of Mr. Mohendra Nath Ray. 
Only a shor? time ago they assembled in that Court room, to mourn . 
the loss of another distinguished member of the Bar, the late Mz. 
` Surendra Nath Sev, and on that occasion, Babu Mohendra Nath, 
Ray voiced the feelings of the legal ‘profession. But it is a most’ 
mournful event and Mr. Mater hardly hopad. i thet so soop after that ` 
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eyent they would assemble thére again to mourn the loss of 
e, Mghendra Nath Ray. Mr, Ray Iwas a distinguished Advocate ; and 
his abilities found a wide* scope. »He “was elected Chairman of the 

Howrah Municipality and Vice-Chairman of the Howrah District 
ʻe "Board. In fact, he was a most prominent citizen in the district of 

Howrah. His University career was a very brilliant one an] in fact 

he topped the list in every examination from the Matriculation to - 

the Master of Arts. His brilliancy did not stop there, because, even 
after he had severed his connection with thg University as Student 
be served his “alma mater” in various capacities.e He was 

a Deah of the Faculty of Law : he was a membeg of the Senate and 

‘was in various other @apacities. In the Legisfative Council he was 

4 very prominent member. In the Council Chamber he spoke very 

rarely but whenever he spoke his impressive and incisive speeches 

immediately commanded attention of the House. As a man he 

was afine gentleman. The legal profession as well as the country 

will long remember the services to them, and will mourn 
bis loss. 

Babu Mohini Mohan Chatterjee President of the Incorporated 
Law Society, said that he associated himself with what his previous 
speakers said about the late Mr. Mohendra Nath Ray, 

The Acting Chief Justice said — 

“Dr. Dwarkanath Mitter, Mr. Advocate-General and Mr, Mohini 
Mohan Chatterjee, tay colleagues and I are deeply grieved at the 

*death of Mr. Mobendra Nath Ray this morning. To all of you who 
knew Mr. Ray so well I need not say m®ch but I desire to take this 
opportunity of giving an expression to eur deep sense of the loss 
caused by his death.For nearly 40 years Mr. “Ray was a well- 
known figure in this Court, which he joinéd in 1886%as a Vakil after 
an academic career of exceptional brilliance. A very able and 
learned lawyer and a a aaa advocate, he won the confidence 

* and esteem of both the Bench andthe Bar and lived up to the 
highest ideal of professional ififegrity. He commanded a very 
extensive practice and was one of the leaders of the profession on the 
appellate side. He was always very fair in his ‘advocacy, and it*was 
a*pleasure to listen to his arguments at fhe Bar, which were always 
clear, concise and cogent. His death is a real loss to the Court 
and to the Profession. È . 

. “Mr, Ray did not allow his talents to be engrossed solely by the 
occupation of the law. He wasa distinguished, scholar in Mathe-* 
“matics and a man of wide culture, and was a prominent figure i in the 
. ‘University of Calcutta of which he was anelected Fellow from 189 
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orients: Latterly, he-was the Déan of ee Faculty of Law. “He. 
was the first non-official elected Chairman of the Howrah -Muni i? 


pality, and for many years Vice-Chairmaneof the District Board of: y 


Howrah.” In all these capacities he- rendered public service of’a 


e high order. ln 1914, as you know, Government conferred on him: 
the honour of a Companionship of. the Indian Empire. ety 
: “Mr. Ray was one of the most lovable of men, sincere andsimplé. 
in habits, and was liked by every one who came into contact. with, 
him. consider his death as a personal loss. ` 
“I bope, Dr. Mitten you- will. kindly convey the sympathy of my 
learned brothers ag? myself to Babu Manmatha Nath Ray and the 
other members of thè bereaved suh in thé great loss they. oe 
suffered.” 


rah 
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i THE JUDICIAL COMMITTEE RULES, 1925. 


At the Court at Buckingham Palace, the and day of May, 1925.0 


, “RRESENT, ` A 2 o . 
ne The King’s Most Excellent Majesty. 
“ Lord President. Chancellor of the Duchy of 
Lord Chamberlain Lancaster. 
ë 4 Sir George Lloyd. - 2o 9 


Whereas there was this day read at the Board a represantation 
froni the Judicial Committee of the Privy Couneil in the words 
following, viz. :— 
` © The Lords of the Judicial Committee having taken into 
consideration the Practice’ and Procedure in accordance with 
‘which the general Appellate Jurisdiction of Your Majesty 
in Council is now exercised and being of- opinion that the 
Rules regulating the said’ Practice and Procedure ought to 
be antnded Their® Lordships do hereby agree humbly 
„to recommend to. Your Majesty that -with® a view to such 
amendment certain Osders in Council regulatings the said Practice 
and Procedure, viz., the Orders in Councif dated respectively the 
215t day of December, 1908, (a) the 23rd day of May, 1936, (b) 
the 25th day of March, 1920, (c) the gth day of March, 1921, (d) 
and the r5th day of March. 1928, (e) amending the said 
Practiee and Procedure ought t =) be revoked as from the tst day 
of January, 1926, and that the several Rales hereunto annexed 
ought to be substituted therefor and ought to come into operation 
on that date.” ° 

His Majesty having ai the said representation into conside- 
ration was pleased, by and with the advice of His Privy Council, to 
‘approve thereof and to order, as it is hereby ordered, that the said 
Orders in Council if the said representation mentidned be and the 


(a) S. R. & O. 1603, No. 1388. (by S.R. & O.-1919. Ng. 1810. 
«(c) S°R. 40. 1927, No. 789. 
(d) S R, & O. 1922, No. 278 (not printed in S. R. & O, form), 

z (er s. R. & O. 1922, “No. 279- i e` ` : 


sèn 


Interpretation, 
ss 


œ 
Leave to appeal 
generally. 7 


e comé into opertion on that date. oe 
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. 
same are hereby revoked as from the rst day of January, 1926, 
and that the Rules „hereubto annexed be substituted therefor to 

Whereof all persons whom it may concern are te take notice 
and govern themselves accordingly. Pin 

e 


M. P. A, Hankey. 


1.—(r) In these Rules. unless the context otherwise requires :=- 

s Appeal” means an Appeal to His Majesty in Counci: 

“ Judgment” includes decree, order, sentence, or decision of 
any Court,e Judge, or Judicial Oficer ; e 

ik Record” ° means the aggregate ¢of papers relating to ap Appeal * 
(including the pleadings, proceedings, evidence and .fudgments) 
proper to be laid before His Majesty in Council on the hearing of 
tbe Appeal : 

° ‘u Registrar” means the Registrar or other proper officer having 
the cystody of the records in the Court appealed from ; 

“ Abroad” means the country or place where the Court appealed 
from is situate ; 

“Agent” means a person qualified by virtue of Her late Majesty’s 
Order in Council of the 6th March 1896 to conduct procending® 
before His Majesty in Council on behalf of another ; 

“ Party” and all words descriptive of parties to proceedings 
before His Majesty in Council (such as ‘Petitioner,” “ Appel- 
lant,” ‘* Respondent”) mean, in respect of all acts proper to be 
done by an Agent, the Agent of the party in question where such 
party is represented by an Agent; : 3 

“ Respondent” includes Intervener ; 

“Month” méans calender month ; 

Words in the singular shall include the plural, and words in the 
plural sball include the singular. fe i e 

(2) Where by these Rules any step is required to be taken in 
England in connection with proceedings before His Majesty in 
Council, whether in the Way of lodging a Petition or other docu- 
ment, entering angAppearance, lodging security, or othegwise, such 
step shall be taken in the Registry of the Privy Council, Downing 
Street, London. x = 

a Leave to appeal, g 


a. Ajl Appeals shall be brought either in gae of leave 
obtained from the Court appealed from, or, in the” absence 


of such leave,e in pursuance of, special leave to appeal granted | 
e . 


. d 
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J 
by his Majesty in Council upon a Ttitiot in that behalf presented 


by the intending Appellant. f) 
Š ax Special leade to appenl. ve ve 


e- 3.4 Petition for special leave to appeal to His Majesty in 
Council shall state succinctly and clearly all such efacts as 
. e F 

eit may bę’ necegsary to state in order to enable the Judicial 


” Committee to advise His Majesty whether such leave 


ought to ‘be granted, and shall be signed by the Counsel who 
attends at the hearing or by the party himself if he appears in, 
person. The Petition shall deal with the merits of thee case only 
so faras js necessary for the purpose of explaining ‘andesupporting 
the particular grounds upon which special leave to appeal is sought. 

%. The Petitioner shall lodge at least five copies of his Petition 
for special leave to appeal together with the Affidavit in support 
thereof prescribed by Rule 5o hereinafter contained, and, uhlessa 
Caveat as prescribed by Rule 48 has been lodged by the other 
parties who. appeared in the Court below, an Affidavit of service of 
notice of the intended application upon such parties or their 
Solicitors or Agents, either abroad or in England. 

5. A Petition for special leave to appeal may-be lodged at any 
time after the date of the judgment sought to be appealed from, but 
the Petitioner shall, in every case, lodge his Petition with the least 
possible delay. 

6 Where the Judieial Committee agree to advise His Majesty 
to grant special leave to appeal, they shall, in thar Report, specify 
the amount of the security for costs (if any) to be lodged by the 
Petitioner, and shall, unless the circumstances of 3 a, particular case 
render such a course wanecessary, provide for thes transmitsion of 
the Record by the Registrar to the Registrar of the Privy Council 
and for such further matters as ghe justice of the case may require. 
Unless otherwise ordered the se@urity shall be lodged at any time 
before the Appellant enters an Appearance. 

4. Save as by the four last preceding Rules otherwise provided, 
the provisions of Rules 47 to 50 and 52 to §9 (all inclusjve) herein- 
after contained shall apply mutatis mutandis to Retitions for special 
leavé to’ appeal. | 


"8. Rules 3 to'7 (both inclusive) shall apply mutatis mutandis 
to Petitions for-leavé to appeal in forma pauperis, but in addition 
to the Affidavits referred to in Rule 4 every such Petition shall be 
accompénied by an Affidavit from the Petitioner stating that he is 


not worth Las in the world excepting his eestor and his 


° an 


e 
Form of Petition 


for special lave to 
appeal. 


e 
Five copies of 
Petition to be 
lodged together 
with Affidavits in 
support. 
» 


Time for lodging 
Petition. 


Security for costs 
and transmission 
of Record. 


General Provisions. 


Petitjons for 
special leave to 
appeal in ferma 
pauper 


1 0 


224. š 


Exemption of 


e 
pauper Appellant 6 


from lodging 
security #nd paying 
Office fees. 


Exemption of 


a unsuccessful Peti- 


tioner for leave to 
appeal in forma a 
pauperis from pay- 
ment of Office fees. 


Record to be, 
transmitted 
without delay. e, 


e 
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e 
intereSt in the subject-mattBr of the intended Appeal, ‘and that he is 
unable to provide sureties, and also by a :certificate of * Counsel 
that the petitioner has reasonable ground of appeal. = 
9. “Where a petitioner obtains leave to appeal in forma dauperis, 
he shall-not be required to lodge security for the costs “of the, Res- e 
pondent-ar to pay: any Council Office fees. 


10. A Petitioner whose Petition for leave to appeal kn Jin 
pauperis is dismissed may, notwithstanding such dismissal, bee 
excused from , Paying the Council Office fees usually chargeable . 
tga Petitioner in respect of a Petition for leave to appeal, if His 
Majesty in Gouncil, on the advice of the Judicial Committee, shall 
think fit so t order. 6 a 


. Record and Appearance by Appellant. x 


11. Assoonasthe Appeal has been admitted, whether by an 
Orfler of the Court appealed from or by an Order of His Majesty. 
in*Council granting: special leave to appeal, the Appellant shall with- 
out delay take all necessary steps to have the Record transmitted’ to 
the Registrar of the Privy Council, and the Registrar shall, with all 
convenient speed, certify to the Registrar of the Privy Council that the 
Respondent has received notice, or is otherwise aware, of the Order 


of the Court appealed from Admitting the Appeal, or of the Order of “ 


His Majesty in Council giving the Appellant special leave, to appeal, 
and has also received notice, or is otherwise aware,of the despatch of 
the Record to England. Where an -Appellaft who has obtained 


special leave to appeal by an Order of His Majesty in Council fails to í 


have the Record trgnsmitted tothe Registrar,of the Privy Council 
with due ¢diligence, the °Registrar of the Privy Council shall call 
upon thg “Appellartt to explain his default, and if no explanation is 
offered, or if the explanation ° offered i is, in the opinion of the said 
Registrar insufficient, the saide Regiswar may issue a Summons to 
the Appellant calling upon him to ‘show cause before the Judicial 
Committee ata time to be named inthe said Summons why the 


+ special leave to appeal granted | should not be rescinded. The 


Printing of Record. 


Respondent eshall be entitled to be heard before the Judicial 
Committee in the neatter of the said Summons and to ask for his, 


-costs and such other relief as he may be advised. The Ju ‘ictal, 


Committee may; after- considering the matter of thee said Summons, ` 


recommend to Hts Majesty to rescind the gran? of special leave to 


appeal or give such other directions therein as the justice of the . 


"case may require: - > . 


12. The Record shall a printed i in accordance with the Rules 
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contained in Schedule A hereto. It mayebe printed either alfroad 8 
or in England. When printed abroati the partiesin England shall, ° 
upon*perusal, consider whether the ord r, of the documents is in 
accordancéewith these Rules, and “f it is not, they shall agree tipon 
she proper ‘order, The Appellant shall then re-arrange copies of 
the Record for the use of the Judicial Committee and the other 
| parties. 14 the event of the parties being unable to agree, the 
* matter shall be Teferred to the Registrar of the Privy Council who, 
if -he thinks fit, may require the parties to attend before the Judical 

Committee for directions. LA 
“13. Where, the Record is printed abroad, the Registrar shall} Number of copies 
* at the expense of the Appellagt, transmit to the Regigtfar of tht to be transmitted; 


a 


where Record 
Privy Couacil 40 copies of such Record, one of which copies he Printed abroad. 
e 


shall certify to be correct by singning his name on, or initiallidg, 
every eighth page thereof and by affixing thereto the seal, if any, of = 
the Court appealed from. e o > 
14. Where the Record is to be printed in England, thg One certified copy 
Registrar shall, at the expense of the Appellant, transmit “to the kana ig 
Registrar of the Privy Council one certified copy of such Record, be printed in 9 
together with an index of all the papers and exhibits in the case. England. 
No other certified copies of the Record shall be transmitted to the 
-Agents in England by or on behalf uf the parties to the 
Appeal. > 
15. Where part of the Record is printed’ abroad and part is Record printed 
to be prįnted in -England, Rules 13 and 14 shall, as far as prac- ja EE an part- 
ticable, apply to such parts as are printed abroad and such as are 
‘to be printed in England respectively. 
16, The reasons given by the judge, ar any “of the judges, for  Reasofs for judg- 
or against any judgment pronounced in the’ course of the procee- mene Baal 
dings out of which the Appeal arises, shall by such judge or judges 
be communicated in writing 106 the Registrar and shall be included 
in thé’ Record. 


“17. The Registrar, as well asthe parties and their Agents, gxclusion of 

shall endeavour to exclude from the Record all documents (more necessary docu- 
. ° ` ments from Record, 

particularly such as are merely formal) that are not relgvant to the 6 
subject-matter of the Appeal, and, generally, éo reduce the bulk 
of the Record as far as practicable, taking special care to avoid the èe ~= 
duplication of doeuments and the unnecessary repetition of headings 
and other, merely formal parts of documents ; but the documents ? 
omitted to be printed or copied shall, be enumerated in a type- 
written list to be transmitted with the Record. Wi ? 3 

18, Where in the course of the Preparation of a Record one —Doeuments object- 
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ed to be indicated. party ‘Objects to the inclu$ion ofa document on the ground that 
° itis unnecessary or irreleyant, and the other party nevertheless 
insists „upon - -its being included, the Record, as finally printed’ 
E (whether abroad or in England), shall, witha view to the subse- 
quent adjustment of the costs of and incidental to such docyment, ® 
indicate, in dhe index of papers, or otherwise, the fact. that, and 


the party by whom, the inclusion of the document was . 


00 


4 objected to. e 

Registration %d e 19: As soon asthe Record is received in the Registry of the . 

numbering of Privy- Council, “it shali be registered in the said Registry, with the 
ecords. 


date of arrival, the names of the parties, and the description 
whether “Bxinted” or “written.” 4 Record, or any part of a 
Record, not printed in accordance with the Rules contained in 
Schédule A hereto shall be treated as written. Appeals shall be 
numbered consecutively in each year inthe order in which the 
Reeords ere received in the said Registry, A 
Inspection,of 020. „The parties shall be entitled to inspect the Record and 
Record by parties. to extract all necessary particulars therefrom for the purpose: of 
e entering an Appearance. 

Appearanceby at. The Appellant shall enter an Appearance before taking any 
Appellant, Step in the prosecution of the Appeal, and after entering such 
Appearance, shall forthwith give notice thereof to the Respondent, * 
if the latter has entered an Appearance. 


: ge? 21. Where the Record arrives in England either wholly 
Base duality written, or partly written and partly printed, ethe Appellant. shall, 
pann shall be within a period of fgur months from the date of such arrival in the 

ETAN case of Appeals from Courts situate in any of the countries or ` 
° places named in Scheduke B hereto, and within a period of two 


months from the same date in the case of Appeals from any other 
Courts, enter an Appearance and bespeak a typewritten copy of 
the Record, or of such parts thereof as it may be necessary to have 
copied, and shall engage to pay thécost of preparing such.copy 
at the following rates per folio typed (exclusive of tabular matter)— 
2d, per- folio of English matter, 2744, per folio of Indian matter, 
and 3764, per folio of foreifn matter ; and shall also engage to pay 
at such price as shall, be fixed by the Registrar of the sangan, 
- ethe cost of printing at least 5o copies thereof. ; 
23. As soon as the Appellang has obtained the typewritten copy 3 
Preparation of cepy of the Record bespoken by him, he shall proceed, with due 
of Record for Si Fi r i 
printer. e em diligence, to arrange the documents in suitable order, to check the 
° J index, to insert marginal. notes and check the same with the index, 
and, [generaliy, to 49 whatever may be requiréd for the purpose 
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of preparing the copy for the printer, in acċordan ce with the Rules 
contained in Schedule A hereto, and spall, if the Respondent has 
entered An Appearance, submit the copy, “as sprepared for the 
, Printer, to, the Respondent for his approval. In the event of the? , 
* parties ‘being unable to agree, the matter shall be referred to the 
Registrar ọf the Privy Council who, if he thinks fits ntay require 
. the parties fo attend before the Judicial Committee for 
Uirectiong. : < 

24. As soon as the typewritten copy of the Record is ready e Lodfing copy ‘of: 

for the printer, the Appellant shall lodge it in the Registry of Record for printing 
e the Privy Coufcil for printing by a printer selected by the Registrar 

of the Privy Council, and at the same time shall lodge the amount 

of the estimated cost of printing the Record. . . 

as, Whenever it shall be found that the decision of a matter Special Case 
on appeal is likely to turn exclusively ona question of law, the 
‘parties, with the sanction of the Registrar of the Privy Council, may =, 
submit such question of law to the Judicial Committeg in the x 
form of 4Special Case, and print such parts only of the Record 
as may be necessary for the discussion of the same Provided 
that nothing herein contained shall in any way prevent the 
Judicial Committee from ordering the full discussion of the whole 

. case, if they” shall so think fit, and that, in order to promote such 
arrangements and simplification of the matter in dispute, the said 
Registrar may call the parties before him, and having heard them, 
and efamined the Record, may report to the Judicial Committee 

„ a8 to the nature of the proceedings. . 

26. The Registrar of the Privy Council shall, as soon asthe pyu ination of 
proof prints of the Record are ready, give ‘notice to all parties who prodi of Record 
have entered an Appearance requesting them “to attend, at the a ia 
Registry of the Privy Council at a °time to be named in such 
notige in order to examine the said proof prints and compare the 
same with the certified Record, and shall, for that purpose, furnish 
each of the said parties with one proof print. After the examina- 
tion has been completed, the Appellant shall, without delay, “ lodge 
his proof print, duly corrected and (so far as necessasy) approved e 
by the Respondent, and the Registrar of the Peivy Council shall 
thereupon cause the copies of the Record to be struck of from ° = 
“such proof print .. 4 

27, Each part? who has entered an Apptarance shall be Nambe 8 copies 
entitled to receive, for his own use, six copies of the Record. partia © 

28.” Subject to any special direction from the Jidicial Com- Lapeer Read. 

mittee to the contrary, the costs of and incidengal to the printing are to be borne. 


; e . , . 
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* of the Record shall form part sf the costs of the :Appedi; but the 
costs of and incidental to the printing of any document objected to 
e by oe party, th accordance with Rule 18, shall, if such Yocument 
is found on the taxation of costs to be unnecessary or irrelevante 

. be disallowed to, or borne by, the party insisting on including the 
same in the Record, .. 
Petition of Appeal 
° Times within which ikan ai 


Lain sha be | 29. The Appellant shall lodge his Petition of Appeaf—, 
lodged. 


2 


e (2) Where the Record arrives in England printed, within a 

"period ot four months from the date of such arrival in the case of e 

Appeals from Courts situate in ay of the countries “er places 
> named in Schedule B hereto, and withina period of two months 
from the same date in the case of Appeals from any other 
Courts ; 
° (6)*Where the Record arrives in England written, within a 
period of one month from, but not before, the date of the comple: 
tion of the printing thereof : WAH 

Provided that nothing in this Rule contained shall preclude the 
Appellant from lodging his Petition of Appeal prior to the arrival 
of the Record, or the completion of the printing thereof, if there 
are special reasons why, in the opinion of the Registrar of the” 
. Privy Council, it shouid be desirable for him to do so. 
Form of Petition. 30. The Petition of Appeal shall be lodged in the Form pres- 
cribed by Rule 47 hereinafter contained. [t shall recite s@ccinctly 
and, as far as possible in chronological,order the principal steps in, 
the proceedings Igading up to the Appeal from the commencement 
thereof down to the admission of theAppeal but shall not contain 
argumentative matter or travel iato the merits of the case. 


31. The Appellant shall, ‘after lodging his Petition of Appeal, 
serve a copy thereof without®-delay.on the Respondent, as soon 
as the latter has entered an Appearance, and shall endorse such 
copy with the date of the lodgment. 


Heithdrawal of Appeal. 


e 
Withdraws? of 32. Where an Appellant, who has not lodged his petition 


Appeal beforg, of Appeal, “desires to withdraw his appeal, he shall give nétice 
Petition ‘of Appeat 
has been lodged. in.writing to that effect to the Registrar of the Privy Council, 


Service of Petition, 


. and the said Registrar shall, with all convenient speed after the 

“aa receipt of such notice, by, letter notify to the Registrar of the 

° 5 Court appealed from that the Appeal has been withdrawn and 
cS the said Appeal shall thereupon stand dismisséd as from the date 
of the said letter ‘without furtger Order, : > 5 
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e 

Fe 
33. Waere an Appellant, who -has lodged his Petition of 
Appeal,, desires? to withdraw his Appdil, hg shall present a 


Petition to, that effect to His” Majest? in Cduncil. Or the e 


hearing of any such Petition a Respondent who has entered an 
Appearince in the Appeal shall, subject to any „agreement 
between him and tbe Appellant to the contrary, bé entitled to 
. apply to the Jfidicial Committee for his costs, but where the 
Respondent has not entered an Appearance, or, having entered 
4n Appearance, consents in writing to the prayer of ethe Petition, 
the Petition may, if the Judicial Committee think fit, be disposed® 
eof in the same way mutatis mutandis as a Cansene Petitior? 
ı nder the" ‘provisions of Rule 56 hereinafter contained. 
e 

. WNon-Prosecution of Appeal. 

34- Where an Appellant takes no step in prosecution of his 
Appeal within a period of four months from the date of the 
arrival of the Record in England in the case of an Ap peale from 
a Court situate in any of the countries or places named in 
Schedule B. hereto, or within a period of two months from the 
same date in the case of an Appeal from any other Court, the 
Registrar of the Privy Council shall, with. ‘all convenient speed, 
dy letter notify the Registrar of the Court appealed from that 
the Appeal has not been prosecuted, and the Appeal shail 
thereupon stand dismissed for non-prosecution as from the date 
of the said letter without further Order, and a copy of the said 
letter shall be sent by the Registrar of the Priv Council to any 
Respondent who has engered an Appearance dn the Appeal, 

35. Where an Appellant who has entered arf Appeajance— 

(a) fails to bespeak a copy of a written Record, or'ofe part 
of a written Record, in accordance with, and within the periods 
prescribed by, Rule 22 ; or ”. e v 

(2) “having bespoken such copy within the periods prescribed 
by Rule 22, fails thereafter to proceed with due diligence to take 
all such further steps as may be necessary fpr the pare of com- 
pleting the printing of the said Record; or : 

(0) fails 40 lodge his Petition of Appeal within*the periods res- 
pectitely prescribed by Rule 29; ° 
the Registrar ofthe Privy Council hall call upon the Appellant 
to explain bis defauft, and, if no explanation is offered, or if the 
explanation offered is, in the opinion of the. said Registrar, 
| insufficient, the said Registrar shall, with all convenient speed, 
by letter notify the Registrar of the Court appaaled from that 
the Appeal has not been effectually prosecuted, and the Appeal 


. 
. 
. . . 


atin 


Withdrawal of 
Appea! after 
Petition of Appeal 
has been lodged. 

e 


Di@nissal of Appeal 
whege Appellant 

tales no step in 
prosecution “thereof, 


Dismissal of Appeal 
for non-prosecution 
after Appellant's 
Appearance and 
before lodgment of 
Petition of Appeal. 
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Dismiss of Appeal 
for non-prosecution 
after lodgment of 

, Petition of Appeal. 


= . 


Restoring an 
Appeal dismissed 
for non-prosêcution. 


Time within which 
Respondent may 
appear., 


Notice of Appear- 
ance by Respdhdent. 


Form of Appeare 
ance where all the 
Respondents do 
not appear. 
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shall thereupon stand dismisstd fər non-prosecution as*from the 
date of the said letter without further Order, and a copysof* the 
esaid I€tter shall” be sent by the Registrar of the Privy’ Council 
to all the parties who have entered an Appearance in the Appeal. 


36. Whgre an Appellant, who has lodged his Petition of 
Appeal, fails thereafter to prosecute his Appgal with due : 
diligence,. the Registrar of the Privy Council shall call upon 
him to explain his default, and, if no explanation if offered, , 
or if the explanation offered is, in the opinion of the said 
Registrar, igsufficient, the said Registrar shall issye a Summons 
to the Appsllart calling upon him@to show cause before the 
Judicial Committee at a time to be named in the said Summons 
why the Appeal should not be dismissed for non-prosecution 
Provided that no such Summons shall be issued by the said 
Registrar before the expiration of one year from the date of 
the arrival of the Record in England. Ifthe Respondent has - 
entered an Appearance in the Appeal, the Registrar of, the 
Privy Council shall, send him a copy of the said Summons, and 
the Respondent shall be entitled to be heard before the Judicial 
Committee in the matter of the said Summons at the time named 
and to ask for his costs and such other relief asehe may be, 
advised. The Judicial Committee may, after considering the 
matter of the said Summons, recommend to His Majesty the 
dismissal of the Appeal for non-prosecutien, or give such other 
directions therein 4s the justice of the case may require. 


37. An AppeJjant whose Appeal has begn dismissed for non" 
prosecution may preseht a Petition to His Majesty in Council 
praying that his Appeal may be restored. ° 


=~ 


Appearance by Respondent. 
o ° ° 


38. The Respondent may enter an Appearance at any time 
between the arrival of the Record and the hearing of the Appeal, 
but if he unduly delays gntering an Appearance he shall bear, 
or be disalitwed, the costs occasioned by such delay, unless the 
Judicial Committe® otherwise direct. ° . 


. . 
39. The Respondent shall forthwith after entering an Appear- 
ance give notice thereof to the “Appellant, if the latter has entered 
an Appearance. 4 


40. Where there are two or more Respondents, and only 
one, or some, of them enter an Appearance, the Appearance Fotm 
shall set out the*names of the appearing Respondents. Fh ° 
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41. Two or more Respondents mgy, at their own risë? as to 


a’ entér separate Appearances irt the, same Appeal. 

“ A Respondent who has not enfered an Appearance shall 
not: A éntitled to receive any notice relating to fhe Appedl from 
ethe Registrar of the Privy Council, nor be allowed to lodge a 
Case in the Appeal. 

43. Where, a Respondent fails to enter an ‘Appeatanted in an 
Appeal, the following Rules shall, subject to any special, Order of 


. the Judicial Committee to the contrary, apply : 


(a) Ifthe non-appearing Respondent was a Respondent 2 
the time when the Appeal was admitted, whether by the Order 
of the Court appealed from ob by an Order of His 6 Majesty ‘in 
Council giving the Appellant special leave to appeal, and it 
appears from the terms of the said Order, or Order in Councif, or 
otherwise from the Record, or from a Certificate of the Registrar 
pf the Court appealed from, that the said non-appearing Respon- 


- dent has received notice, or was otherwise aware, of the Ordereof 


the. Court appealed from admitting the appeal, or of the Order of 
His Majesty in Council giving the Appellant special leave to 
appeal, and has also received notice, or was otherwise aware, of the 
despatch of the Record to England, the appeal may, if all other 
conditions of its- being set down are satisfied, be set down ex parte 
as against the «said non-appearing Respondent at any time after 
the expiration of three months from the date of the lodging of the 
Petitiog of Appeal: e 


(4) if the non-appearing Respondent was made a Respondent 


by an Order of His Najesty in Council subsequgntly to the admis- 


sion of the Appeal, and it appears from*the Record, or from a 
a Supplementary Retord, or from a Certificate of the Regjstrar of 
the Court appealed from, that the safd non-appearing Respondent 
has received notice, or was otherwise aware, of any intended appli- 
cation to bring him on the fecord as a Respondent, the Appeal 
may, if all other conditions of its being set down are satisfied, be 
set down ex parte as against the said non-appearing Respondent 
at any time after the expiration of three’ months fromethe date on 
which heeshall have been served with a copy of His Majesty’s 
Order in Council bringing him oñ the Record as a Respondent : 
Provided that where it is shown to the satisfaction of ethe 
Registrar of the Prity Conncil, by Affidavit or ctherwise, either 
that an Appellant has made every reasonable endeavour to serve 
a non-appearing Respondent with the notices mentionéd in clause 
(a) and.(#) respectively and has failed to effect such service, or 
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e Appearances. 


Non-appearing 
Respondent not 
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notices or lodge 
Case. o 
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.. 
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defending Appeal 
in forma pauperis. 


ĉo 


Mode of addressing 
Petitions. 


Orders on Petitions 
which need not be 
drawn up. 


Form of Petijion 
and number of 


copies to.be lodged. 


Caveat. 
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that if is not the intentio& of the non-appearing | Respondent to 
enter an Appearance to T ‘Appeal, the Appeal, may," without 
further Order in that behalf and at the risk of the Appellant, be 
sproceeded with ex parte as against the said nof-éppesring 
Respondent, ° 

44. A Respondent who desires to defend an Appeal in KA 
pauperis may present a petition to that effect to His "Majesty in . 
Council, which Petition shall be accompanied by an Affidavy 
from the Petitioner stating that he is not worth 425 in the world. 
excepting his’ wearing apparel and his interest in the. subject- 
matter of the Appeal. 


Petitions Sani IA i of 

*45. All Petitions for orders or directions as to matters of 
practice or procedure arising after the lodging of the Petition 
oí» Appeal and not involving any change in the parties to an 
Appeal shall be addressed to the Judicial Committee. All other” 
Petitions shall be addressed to His Majesty in Council, but a 
Petition which is properly addressed to His Majesty in Council 
may include, as incidental to the relief thereby sought, a prayer 
for orders or directions as to matters of practice or procedure. 


46. Where an Order made by the Judicial Commiftee does rot” 
embody any special terms or include any special directions, it 
shall not be necessary to draw up such Order, unless the Com- 
mittee otherwise direct, but a Note «thereof® shall be made by the 
Registrar of the Peivy Council, e N, 

47. All petitians shall consist of paragraphs numbered conse- 
cutively 4nd shall be Written, typewritten, or lithographed, on 
brief papet with Quarter margin and endoršed with the nąme 
of the Court appealed froħ, the full title and Privy Council 
number of the Appeal to which thee petition relates or the full 
title of the Petition (as the case may be), and the nameand 
address of the London Agent (if any) of the Petitioner, but need 
not be signed, except as provided by Rule 3. Unless the Petition 
is a Consené Petition within the meaning of Rule 56 at least five 
copies thereof shalP be lodged. ° Per: 

48. Where a Petition is expected to be lodged, or has been 
lotiged, which does not relate*to any pending ‘Appeal of which 
the Record has been registered in the Registry of the’ Priyy Council, 
any person claiming a right to appear before the Judicial Committee 
on the hearing of such Petition may lodge a Caveat in «the matter 
thereof, and shal} thereupon be entitled to receive from the Registrar _ 

“ e ba 
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of the Privy Council notice of the lodging of the Petition, if et the 
time of ‘the lodging of the Caveat su Petition has not yet been 
lodged? and, if and when the Petition as been lodged, to reguire 
the- Petitioner „tO serve him with a copy of thé Petition, And ta 
e furnish him, at his own expense, with copies of any papers lodged by 
the Petitioner in support of his Petition The Caveator shall forth- 
with after lodging his Caveat give notice thereof to the Petitioner, if 
ethe Petition has been lodged. 


49. “Where a Petition is lodged in the matter of any pending, 


“Appeal of which the Record has been registered i in the Registry { of 
the Privy Council, the Petitioner shall serve any party who has 
entered.’an Appearance in tk Appeal with a copy’ of such Petition, 
and the party so served shall thereupon be entitled to require the 
Petitioner to furnish him, at his own expense, with copies of any 
papers lodged by the Petitioner in support of his Petition. 


so. A Petition not relating to any Appeal of which thé Reéord 
has been registered in the Registry of the Privy Council,and Any 
other Petition containing allegations of fact which cannot be verified 
by reference to the registered Record or any certificate or duly 
authenticated statement of the Court appealed from, shall be supe 
ported by Affidavit. Where the Petitioner prosecutes his Petition in 
person, the said Affidavit shall be sworn by the Petitioner himself and 
shall state that, to the best of the deponent’s knowledge, information, 
and belief, the allegations contained in the Petition are true. Where 
the Pétitioner is represented by an Agent, the said Affidavit shall be 


„ sworn by such Agent and shall, besides statig that, to the best of 


the deponent’s knowledge, information, and balief, the allegations 
contained in the Petition are true, show how the deponent obtained 
his instructions and the information enabling® him to present the 
Petition. ° 


1. A Petition for an Ofger of *Revivor or Substitution shall be 
accompanied by a certificate or duly authenticated statement from 
the Court appealed from showing who, in the opinion of the said 
Court, is the proper person to be swbstituted, or entered, "on the 
Record in place of, or in addition to, a party who Hasraieg or under- 


. bd e 
l gone a change of status. A 4 


52. The Registrar of the Privy Council may refuse to regeive 
a Petition on tht grounds that it discloses no reasonable cause of 
appeal, or is frivolous, or contains scandalous matter, but the 
„Petitioner may appeal, by way of motion, from buch tefusal to the 
Judicial Committée. 
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53e As soon as a Pegjtion and all necessary documents are 
lodged the Petition shall thereupon be deemed to be set down. 

54 On each day appomted by the Judicial Committee for’ the 
hearing of Petitfons the Registrar’ of the Privy Council shail, unless 
the Committee otherwise direct, put in the paper for hearings all such e 
Petitions as have been set down Provided that, in the absence of 
special circufastances of urgency to be shown to the „Satidaction of 
the said Registrar, no Petition, it opposed, shall be put in the paper, 
for hearing before the expiration of ten clear days{from the® lodging . 
* thereof, unless the Opponent consents to the Petition being put in 
te paper on an earlier day. 

© 55. Subject.to the provisions of fhe next following Rule, the 
Registrar of the Privy Council shall, as soon as the Judicial Com- 
mittee have appointed a day for the hearing of a Petition, notify all 
parties concerned by Summons of the day so appointed. 

55. Where the prayer of a Petition is consented to in writing by, 
the opposite party, or where a Petition is of a formal and non- 
contentfous character, the Judicial Committee may, if they think fit, 
make their Report to His Majesty on such Petition, or make their 
Order thereon, as the case may be, without requiring the attendance 
of the parties in the Council Chamber, and:the Registrar of the Privy 
Council shall not in any such case issue the Summons provided for 
by the last-preceding Rule, but shall with all convenient speed after 
the Committee have made their Report or Order notify the parties 
that the Report or Order has been made and .gf the date and nature 
of such Report or Order. 


57. A Petitiongg who desires to withdraw his Petition shall 7 


give notice in writing t© that effect to the Registrar of the Privy 
Council, Where the Petition is opposed, the Opponent shall, subject 
to any agreement between the parties to the contrary,””be entitled 
to apply to the Judicial Committee, for his costs, but where the 
Petition is unopposed, or where, in thé case of an opposed Petjfion, 
the parties have come to an agreement as to the costs of the Petition, 
the Petition may, if the Judicial Committee thiak fit, be disposed of 
in the same, way mutatis Msutandis as a Consent Petition under the 
provisions of the last:preceding Rule. ô 


58. Where a Petitioner unduly’ delays bringing a Petition ‘to, 


a hearing, the Registrar of the Prêvy Council shall call upon him to ` 


explain the delay, and if no explanation is*offered, or if the 

explanation offered is, in the opinion of the said Registrar, insuffi- 

cient, the said Registrar may, after notifying all „parties intêrested 

by Summons -of this intention to do so, put the Petition .in the 
ba . e . 
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paper for bearing on the next following daft appointed by the Judicial 
Cowenittee for” the hearing of Petition} for such directions as the 


Committee,may think fit to give thereon. + e è 
e 59, At the hearing of a Petition not more than one Counsel 
shall be admitted to be heard on 2 side. 
. e ° 
5 . Case. 


* 60. No party to an Appeal shall be entitled to be heard by the 
"Judicial Committee unless he has previously lodged his Case in the 
Appeal Provided that where a Respondent who has entered am 

° Appearance does not desire to qodge a Case in the Appeal he may 
give the Registrar of the Privy Council notice in writing of his 
intention not to lodge any Case, while reserving his right to address 
the Judicial Committee on the question of costs. 


61. The case may be printed either abroad or in Englagd, and 
< shall, in either event, be printed in accordance with the Rules I to 
II .contained in Schedule A hereto, every tenth line thereéf being 
numbered in the margin, and shall be signed by at least one of the 
Counsel who attends at the hearing of the Appeal or by the party 
himself if he conducts his Appeal in person. 
- 62. Each party shall lodge 30 prints of his Case. 


63. The Case shall consist of paragraphs numbered consecu- 
tively and shall state, as concisely as possible, the circumstances 
out of which the Appeal ariseg, the contentions to be urged by the 
_ Party lodging the same, and the reasons of appgal. References by 
“page and line to the, relevant portions of the Record as printed 

+ shall, as far as practicable, be printed.in the margin, and care shall 
be taken to avoid, as far as possible, the reprinting in thé Case of 
long extracts*from the Record. The Taxing Officer, in taxing the 
costs of the Appeal, shall, either of his own motion, orat the ins- 
tance of the opposite party, infuire into any unnecessary prolixity 
in the Case, and shall disallow the costs occasioned thereby. 


64. Twoor more Respondents may, at their own risk’ as to 


costs, lodge separate Cases in the same Appeal. e 
65. fach party shall, after lodging his Case, fosthwith give 
notice thereof to the other party. . 


66. Subject as, hereinafter provided, the party who lodges 
his Case fitst may, at any time after the expiration of three clear 
days fromthe day on which he has given the .othe, party the 
notice prescribed by the last-preceding Rule, serve such other 

o party,-if the latter has not in the meantime Iedged his Case, 
e . . * 


*Only one Counsel 
h 
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with a“ Case Notice,” ređuiring aii to lodge his Casp, within , 
A one-month from the date of\the Service of the said «Case Notice 
and informing hip that, in default of his so doing, the Appeal 
e Will be set down for hearing ex parte as against him, and if ihe 
other party fails to comply with the said Case Notice, the eparty. ° 
who has lodged his Case may, at any time after the @xpiration. 
of the time limited by the said Case Notice for the lodging of 
° ' . the Case, lodge an Affidavit of Service (which shall set Dut the® 
*e gterms of the said Case Notice), and the Appeal shall thereupon; = 
if al other conditions of its being set down are satisfied, be set. 
down ex parts as against the party in default Provided that e 
no Case Nofiee shall be served until Æter the completion **of the 
Printing, or rearrangement under Rule 12, of the Record, and 
also that nothing in this Rule contained shall preclude the party 
in default from lodging his Case, at his own risk as regards costs 


4 and*otherwise, at any time up to the date of hearing. s 

» Setting down ” 67. Subject to the provisions of Rule 43 and of the last - 
acer Goes preceding Rule, an Appeal shall be set down ipso facio “as soon 

as the Cases on both sides are lodged, and the parties shall 
thereupon exchange Cases by handing -one another, either at 
the Offices of one of the Agents or in the Registry of the 
Privy Council, .ten copies of their respective Cases, 

i ° ; Binding Pardi; lo ti 
Mode of binding 68. Assoonas an Appeal is set*down, the Appellant® shall ` 
ape P for attend at the Registry of the Privy .Counail and obtain ten copies . 
Committee. of the Record andẹCases to be bound for the use of the Judicial 


. Committee-at the hearing. The copies shall be bound in cloth 


or in half leather with paper sides, and six leaves of b lank paper 

shall be inserted before the Abpellant’s Case. The front cover 

Shall bear a printed label stating thè title and Privy Council 

number of the Appeal, the contents of the volume, and the names 

and addresses of the London Agents. The several documents, 

e : indicated by incuts, shall be arranged in the following order: 
. (1) Appellante Case ; (2) Respondent's Case ; (3) Record (if in 

more than. qne parte showing the separate parts by intuts, all - 

== .°parts being paged at tha top of “the page) ; (4) Supplemental -: 

Recerd (if any) ; and the short title and Privy Council number | 


“ of the „Appeal shall also be shown on the back. 


Jime within Wifich 69. The Appellant shall ‘lodge the bound copies * ngt less 
bonne copies shall than four clear days before the commencement of the es 

e 
re during which the Appeal is i be heard. . : e 


Vor. XLin] es | 4 r "a “ 35n 


Hearihg. é ° 
“The Registrar of the Privy Council {shall name a day on or * Notice of day on‘or 
he which Appeals must be set down’ if they are to be entered Pepe aie be 
in the List of Buisness for the ensuing ‘Sittings. All Appeals set , set down for 
. down On of before the day named shall, subject to any directions ensuing Sittings, 
from the Committee or to any agreement between, ¢he parties K 
‘to the contrary, be entered in such List of Business and shall, 
subject to any directions from the Committee to the contrary, be R 


. head inthe order in which they are set down. e ” 


gt. The Registrar of the Privy Council shall, * subject to the Notice to parties of 
ae 7 $ day fixed fer 
provisions of eèRule 42, notify the parties to eache Appeal PY hearing Appeal. 
Summogs, at the earliest p&ssible date, of the’day ° appointed 
by the Judicial Committee for the hearing of the Appeal, and 
the parties shall be in readiness to be heard on the day sO 
appointed, 


i Only two Counsel 
e 72. At the hearing ofan Appeal not more than two “Counsel: heard on a side in 


shåll be admitted to be heard ona side. f gs “Appeals, 


13. In Admiralty Appeals the Judicial Committee may, Nautical Assessors. 
if they think fit, require the attendance of two Nautical 
Assessors. 


Ng Judgment. . 


74. Where the Judicial Committee, after hearing an Appeal, Notice to parties 
decide to reserve their Judgment thereon, the Registrar of the pie ae for 
Privy Çouncil shall inedue course notify the parties by Summons Judgment. 
of the day appointed by the Committee for jhe delivery of the 


g Judgment, : $ 


Costs. s ` . E 


. 75. All Bills of Costs under the Ordérs “of the ‘Judicial Taxation of costs: 
Committee on Appeals, Petitions, and other matters, shall be 
refewed tothe Registrar of “the Ptivy Council, or such other 
person as the Judicial ‘Committee may appoint, for taxation, 
and all such taxations shall be regulated by the Schedule of 
Fees set forth in Schedule C. hereto. , 

76. The taxation of costs in England shall be limited to What costs taxed 
"costs incurred in England. e , a Press aan 


77. The Registrar of the Rrivy Council shall, with eall Order to tax. 
convenient speed after the Judicial Committee have given’ their ° 
‘decision as to the costs of an Appeal, Petition, or other matter, | we 
issue to the party to whom costs have been dwarde@ an Order © . o 
to*tax anda Notice specifying “the day and hour appointed by 


Power ofe[aking 

Officer where taxa- 

tion delayed 

through the fault 
eof the party whose 

costs are to 

taxed, x 


Appeal from 
decision of Taxing» 
Officer. 


° 
Amount of taxed 
costs to be inserted 
in His Majesty’s 
Order in Council. 


Taxation on the 
pauper scale. 


Security to be 
dealt with as His 
Majesty’s Order in 
Council determin- 
ing Appeal directs. 


Power of, Judicial 
Committee 

excuse from campli- 
ance with Rules. 


“by the last-preceding Rule, or who in any way delays or 
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him fo? taxation. The Pty receiving such Order to tax and 
Notice shall, not less than „48 hours before the time “appointed 
for taxation, lodge his Bill *of Costs (together with “all neens$ary 
vouchéts for disb#rsement$), and ‘serve the opposite party with 
a copy of his Bill of Costs and of the Order to tax and < Notice. 

78. The Taxing Officer may, if he think fit, disallow “to any 
party who fails to lodge his Bill of Costs (together®, with al 
necessafy youchers for disbursements) within the time prescribed 


impedes a taxation, the charges to which such party would 
Stherwise be entitled for drawing his Bill of Costs and attending 
tlfe taxation, e l d i 

19. Any party aggrieved by a taxation may appeal , from the 
de@ision of the Taxing Officer to the Judicial Committee. The 
Appeal shall be heard by way of motion, and the party appealing 
shall gige three clear days’ Notice of Motion to the opposite 


patty, and shall also leave a copy of such Notice in the Registry . 


of the Privy Council. A 
80. The amount allowed by the Taxing Officer on the taxa- 

tion shall, subject to any appeal from his taxation to the 

Judicial Committee and subject to any direction from the 


Committee to the contrary, be inserted in His Majesty’s Order - 


in Council determining the Appeal or Petition. 


81. Where the Judicial Committee directs costs to be taxed 
on the pauper scale, the Taxing Officer sWK4ll not allow any fees 


of Counsel, and shall only award to, the Agents out-of-pocket 


expenses and a regsonable allowance to coger office ` expenses, 
such allowance te be t&ken at about three-eighths of the usual 
professional charges in ordinary Appeals. Such pauper scale 
shall apply to and include tle application upon which leave to 
appeal in forma pauperis Wase granted. os 

82. Where the Appellant has lodged security for the Respon- 
dent’s costs of an Appeal in the Registry of the Privy Council, the 
Registrar of the Privy Council shall’ deal with such security in 
accordance With the directions contained in His Majesty’s Order in 
Council determining the Appeal. 2 ° 


g Misceflaneous, ‘ 


83. The Judicial Committee may, for suffitient < cause shown, 
excuse the parties from compliance with any of the requirements 
of these Rufes, and may give such directions in matters of practice 
and procedure as „they shall consider just and expedient. Appli- 
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e 
cations to,be excused from compligner witb the requirements . 
of any of these Rules shall be addressgd in the first instance 
to the Registrar of the Privy *Council;’ who ehall take the, 
instructions of the Committee thereon and communicate the same e 
fo the’ e parties, If, in the opinion of the said Registrar, “it is o 
desirable that the application should be dealt with by the Com- 
. mittee in open Court, he may direct the party applying to lodge 
if the Registry of the Privy Council, and to serve the” opposite 
party with, a’Notice of Motion returnable before the, Committee. ¢ 
81. Any document lodged in connection with an Appeal 
Amendment of 
e Petition, or other matter pendigg before His Majesty fn Council documents. 
or the, Judicial Committee, may be amended by ledve of the 
Registrar of the Privy Council, but if the said Registrar is of opinign œ 
that an application for leave to amend should be dealt with by 
the Committee in open Court, he may direct the party applying to e 
„lõdge in the Registry of the Privy Council, and to serve the opposite r 
party with, a Notice of Motion returnable before the Comaitteg. R a 
8s, Affidavits relating to any Appeal, Petition, or other Afidavits makabe 
matter pending before His Majesty in Council or the Judicial Rebar trie 
Committee may be sworn before the Registrar of the Privy Council. Privy Council. 
86, Where a party to an Appeal, Petition, or other matter 


. ee Change of Agent, 
pending before His Majesty in Council changes his Agent, such 


party, or the new Agent, shall forthwith give the Registrar of A 
the Privy Council and the outgoing Agent notice in writing of 
the charķe, and shall “amend the Appearance accordingly. Until d 


such notices are given thedormer Agent shall be considered the 
Agent of-the party until the final conclusion eof the fee 
Petition, or other matter. . | 

87. Subject to the provisions “of any Stalte or of any Scope of applica- 
Statutory Rule or Order to the contraty, these Rules shall apply ion of Rules. 
to all matters falling within the. Appellate Jurisdiction of His 
Majesty in Council, 

88. These Rules may be cited as the Judicial Committee Mode of citation 
Rules, 1925, and they shall come into operation on the rst day of and date of 


January, 1926. í a. opgration. 
i ii Schedule A. ° 3 
f i . e am 
Rules as to Printing.» 
d e 
e 


_ L All Records and other proceedings in Appeals or other 
matters pending before His Majesty ip Council or the Judicial oa 
Committee, which are required by the above Rules to %e printed e 
shall be printed in the form known as Demy Quarto, 
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Ii- The- size of the a ‘used shall be such thatthe sheet, 
when folded and- tjmmed will ng 11 inches in’ height ands 3% 
inche? in width. ° $ . 

III. The type to be used in the text shall be Pica: os ‘but, 
Long Primer shall be used in printing accounts, tabular tatter, 
and notes. “The number of lines in each page of Pica *type shali 
be 47 or thereabouts, and every tenth line shall be nunibered in 
the margin. ` ° 


IV.. Records shall be arranged in two parts in the same volume, 
Where practicable, viz: 

“ Part P The pleadings and proce@dings, the transcript, of the * 
evidence of the witnesses, the Judgments, Decrees, &c, of the Courts 
befow, down to the Order admitting the Appeal. e 

Part II. The exhibits and documents. 

e V. eThe Index to Part I shall be in chronological order, ang 
skall be placed at the beginning of the volume. ; . 

` Thé Index to Part II shall follow the order of the exhibit mark, 
and shall be placed immediately after the Index to Part I. 

VI. Part I shall be arranged strictly in chronological order, 
i. e, in the same order as the index. 


` Part II shall be arranged in the most conveniént ‘way for the 
use of the Judicial Committee, as the circumstances of the case 
require. The documents shall be printed as far’ a3 suitable in 
chronological order, mixing Plaintiff's and Defendant’s doeuments 
together when necessary. Each document shall show its exhibit, 
mark, and. whethegit is a Plaintiff’s or Defendant’s document (un- h 
less this is clear from the exhibit mark) and in all cases documents 
relating to the safe matter, such as z 
(a) a series of correspond®nce, or 
(9) proceedings ima suit @thef than the one under appeal, , 
shall be kept together. The order “in the Record of the ‘docu- 
ments in Part Il will probably be different from the: order of 
the Index,-and the proper page number of each document shall be 
inserted in éhe printed Index. . 
The parties wile be responsible for arranging the Record | in 
proper order for the Judicial .Committee,..and in difficult cases 
Counsel may be asked to settle it. ` ` 


~ 


VII, The documents in Part I shall be ‘numbered consecu- 
tively. ¿ . ° s 


The documents in Part IT shall not be numbered, apart bata 
the exhibit mark? 2 
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VIII.. Each document shall have a Sending which shall con- e 
sist of the nuniber or exhibit mark and the description of the docu- 
ment in the Index, without the dite. . ° 6 z 

IX. Eaeh document shall have a marginal note which shall be 
repeated on each page over which the document extends, viz. o 

© ae Pari I i 
e (a) Where the case has been before more than ‘one “Court, the 
“ short name of the Court shall first appear. Where the case 
hasbeen before only one Court, the name of the Court need ngt 
e appear. ° Bi ò 
(4) The marginal note of the document shall then” appear con- 
sisting of the number and the description of the docament inthe - 

Index, with the date, except in the case of oral evidence. 

(c) Inthe case of oral evidence, “ Plaintiff's, evidence’ or « 
_ “* Defendant’s evidence” shall appear beneath the name of the . 

Court, and then the marginal note consisting of the numbar in fhe . 

Index and the witness’s name, with “ examination,” “ cross-exami- z 

nation,” or “ re-examination,” as the case may be. 


Pari I, 


* _ The word " Exhibits” shall first appear. 

The marginal note of the exhibit shall then appear consisting 
of the exhibit mark and the description of the document in the 
Indexe with the date?” e <. 

X. The parties shall agree to the omission @f formal and irrele- 
vant documents, but fhe description of the docyment may appear 
(both in the Index and in the Record), if fesired, with the words , 
“ not printed” agaifst it. i e. 

A long series of documents, such &s accounts, rent rolls, i inven- 

` tories, &c., shall not be printed in full, unless Counsel so advise, 
but ‘the - parties shall agree® to short extracts being printed as 
specimens. _ i 

XI. In cases where maps sent:from abroad are of an intonve- 
venient size or unsuitable in character, the Appellant shall, in e 
.2greememt with the Respondent, prepare ig England, from the. 
materials sent from abroad, map drawn properly to scale and of, ° = 

“reasonable size, showing, .as far as pessible, the claims of the respec- 
tive parties, in diffèrent colours, F E 


a ee 


or l 
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. ; È Setedule B. .. 


Countries and places Pefersed | toin Rules a2, 29; “and IE 
. S Australia. 
OS British Honduras, 
= as fs British North Borneo. 
Brunei. g . . 
e KEN e Ceylon, 
~ E l K China. 
_, B&stern African Dependencies. 
Falkland Islands. | ` 
$ © Federated Malay States. 0 z 
Fiji. . 
; Hong Kong. 3 6 
l India. 
e e Mauritius. 
ne oe New Zealand. . 
. hi Persia. 
s ioe Seychelles, 
Somaliland Protectorate. 
Straits Settlements. 





Schedule C. 
©% è ee e 
1. 
2 e ° 2 
. Fees allowed to Agents conducting Appeals or other matters 
before the Judicial Committee of the Privy Council. 
°. (330. per cent. is added to these fees.) 


< . e o £ Ss d 
Retainer fee ee T er we 0134. 
Drawing Appearance or Caveat oe ee ove 0 °5 o 
Perusing printed Record, for every printed sheet of 8 pages r 1 o 
Perusing written Record, for every 25 folios œ. 0 6 8 
° Drawing Indax eee oe ee per folio 0.2 0 
Drawing Marginal Notes and Headings ... perfolio- © o 6. 


= e Attending at the Registry to exaimine proof print of A 
Record with the certified Reoord e. perday. .3 3 0° 


6 . f per hflfday | 1 11 6 

ama . Correcting revised print of Record, per sheet of 8 , 
. pages : Foreign « or Indian cases. _ ee se 1“ 1 o 
Other cases. he i oe 0106 
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Instruction for Petition or Motion, of to Oppose ose 
Insttuctions for Petition of Appeal "ws 8 oes 
e 
“Instructidas for Case ae ia a 


eDrawing Petition, Motion, Case or Affidavit per folio ‘ 


“Copying Petition, Motion, Case or Affidavit per folio, 
Correcting “proof of Case, per sheet of 8 pages : Foreign 


or Indian cases ase 656 A 
Other%tases ‘eee ase s 
Drawing and fair copy Case Notice aes ses 

Pérusing Petitign, Motion, or Affidavit ... per folio’, 

7 Perusing Petition of Appeal 3. ee Tags t... 
Perusing Case, per printed sheet of 8 pages Sai 


Ingtructions for and preparing Retainer to Counsel ooo 
Instructions to Counsel to argue an Appeal - 
{structions to Counsel to argue a Petition or Motion... 


< Instructions to printer oes eee 00. 
-Attending Consultation eas vas “ee 
Attending at the Council Chamber for the hearing of a 

Petition or Motion - eos eee éwa 


e Attending atthesCouncil Chamber all day on an Appeal- 


not called on ... vee eee _ eee 
Attending the hearing of an Appeal. vee per day 
Attendigg a Judgmentee soo iss eee 
Approving draft Order _ , EN nai e 
“Attendances generally, KAG ase Spgs 
Attendances on Counsel where fee is 30, guimeas or Over 
Drawing Bill of Costa . ove oo. peb folio ; 
Copying Bill'of Costs vee e ... per folio 
Attending Taxation of Costs of, an Appeal ... eee 


Attending Taxation of Costs of % Petition or Motion ... 
Sessions Fee for each year or part of a year from the 


date of Appearance (in Appeals only) ... eee 
Letters, &c. (in Petitions) ee NG r is 
Letters, 66. (in Appeals) for rst year oes e 
“for each following year... © ase wee 
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i Council Office Fees. 

- Entering Appearance ses KA ie 
. Amending Appearance sea on © oo. 
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Esabhining proof print ¢{ Record with the certified 
iia at the Resist yen gana to Appellant only)°* 


Setting down Appeal (chargeable to Appellant ean te 
Setting down’ Petition for special leave to appeal (charge- 


able to Petitioner only) ... si 
Setting d8wn any other Petition (chafgeable to Petitioner’ 
only) i oe ove sas eee 
‘Summons > a des wane 
‘Committee Report on Petition... oes te 
Comaittee Report on Appeal... as ses 
@riginal Order of His Majesty ia Council determining 
‘an Appeal. ws ve ue 


Any other original Order of His Majesty in Council ... 
Plain copy of an Order of His Majesty in Council ... 


Original Order of the Judicial Committee... See 
Plain copy of Committee Order ae © Lave 
Lodging Affidavit ... eee nee sae 
Certificate delivered to parties... = se 
Lodging Caveat ... ry Ps ae 
Subpoena to witnesses ues es 


ey . per day 
KAS : 4 : per half-day e" 
Lodging Petition of Appeal ... P feet eee 
‘Lodging Petition for special leave to appeal 
Lodging any other Petition or Motion... wee 
Lodging Case or Notice under Rule 60... as 
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Taxing Fee 6d. fog each pound allowed, ora apache thereof, up to 
“£300, and ane pertent. beyond that sum, calculated at the rate 


of 55. -f0r eacle £25, or a portion thereof. ° 
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- The Calcutta’ Law Journal. 


THE SPIRIT OF HINDU LAW. 


° Asin the case of other institutions of ancient Hindu civilisation 
qhe history of the development of Hindu Law remains to be di 
covered and written, But unlike many other institutions Sf that 
civilisation we may be tolerably sure what the final reswit of that 
develdpment was fram the books on Hindy Law, «he Smriti 
Samhitas and the Nibandhas or commentaries, which have come 
down to us. No doubt by far the greater number of these Books, 
even of those which were once treated as authorities, have perished. 
The recent discovery of Visvarupa’s famous commentary, on Wajna- 
walkya rouses the hope that some may not have perished irratrie- 
vably, But this loss of treatises though it makes the task’ of tracing ° 
the gradual building up of Hindu Law well nigh impossible is no 
very serious handicap to its study as a developed system of law and 
to forming judgment on its merits and demerits as such. For there is 
no reasonable doubt that such a book for instance as Vijnanesvara’s 
Mitakshara contains a fairly full and accurate exposition of Hindu 
Law in its period of maturity. And itis to the Mitakshara and bo 
the other commentaries that we must go for 2 knowledge of Hindu 
*Law. It is as hopeless to try to acquire a real knowledge of that law 
from a study of theebare Smriti texts a$ would be the attempt to 
smaster the present system of law of a country from its codgs 
“and statutes alone. For not only did these commentaries carry on 
the development of Hindu Law after the close “of the Samhita 
period (by which I must nof be taken to imply that the latest 
Smriti Samhitas were tarlier than the earliest commentaries), but 
“ what is of greater moment they contain the traditional interpreta- 
tion of the Smriti texts. These texts were really „codifications, 
composed mostly for consolidating and to only-a small extent for 
-amending what were at the time more or less évell-established Tules 
of law. The commentators have doubt®èss on -occasions stretcheg 
and twisted the texts, “have taken ethem out of their contexts and 
have put meanings into them which they were nevér intended 
to convey. “For when they had te develop new laws or to amend Old E 
laws, this forced interpretation was the. method. ‘Bat these ate 7 
“exceptions. Ordinarily the commentaries may "be “safely relied 
_ on as preserving the originally jptended meaning of the texts, and 
e e 
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: without their help it is pn possible to ealisa the full import of 
those,texts. To those who are Gbious of fruitful study of Hingu 


KJ 


Law on these imperfect materials I would point out that tbe vast 


and meticuloug modern European. scholarship on Roman Law i ig 
not based on any fuller materials.. The writings of those wha built 
up the Roman system of law, the classical jurists of the first fout 
centuries of the Christian era, have practically all perished. The 
compilations of Justinian and the Institutes of Gaius, the lattér 
luckily discovered*only at the beginning of last century, are the 
Mainsyay of that scholarship. And no one competent to form an 
opinion will say that these preserve with greater fulness and more 
faithfully the maturity of Roman Law than the extant Smritis and 
commentaries the måture Hindu Law. K 
Yet in face of all these materials serious study of Hindu Law 
has been neglected by students both of, ancient Hindu civilisation 
and pf comparative law. The former have been generally satisfied 
_with a nodding Acquaintance with the Smriti texts without the trouble 
of going through the commentaries, and as a result their knowledge 
of Hindu Law is neither deep nor wide enough for any serious use. 
And if the whole truth bas to be told lack of any legal training 
makes most of them incapable of fully appreciating and properly 
„appraising the juristic ideas and legal devices they come across. Pro- 
fessed students of law on the contrary have‘to goto the commen- 
taries, But two circumstances conspire to confine their attention 
almost exclusively to one portion of Hindu Law, wiz, family law 
aMi the law of inheritance, This portion of Hindu Law is still living ° 
law and is administered in British Indian Courtse It is also in this 
portion of Hindu Law thatdie embedded some of the earliest insti-, 
futions and ideas of, ancient Indo Aryans which are of supreme” 
interest to students of H'storical Jurisprudence and Sociology, 
And the interest which has led students of law to the Hindu Law 
has been for the most part either practicat or historical. The 


practical lawyer and the historical researcher have between them - 


ousted the theoretical jurist, and by far the greater portion of 
Hindu Law fies practically unknown. But one may assure genu- 
ine estudents of law, those who know to look upon past endeavours. 
of humanity not. merely as process but also as fulfilment, that 
. . . b » 
Wefe £ rich harvest awaits competent reapers. 
= One swperstition about Hindu Law, which may di$courage 
its study, requires demolition. This is the theory that Hinda Law 


sedid not develop beyond, the stage, said to be an invariable. 


early one in the evolution of all systems of law, when legal rules* 
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proper are not yet distinguished {trom religious and moral igjune- 


. tions. ° This fiction was started qn its effective career by Sir Henry 


Maine in the sixties of the last century in bis Ancient Law. The book 
was the first work in the English language on Historical Jurispru- 
‘dence and is reputed to be still the foremost in the field. But 
seientific interest is not the only motive which seems to have 
inoved” its author. Under the garb of scientific inquiry it is a 
propaganda pamphlet of European superiority of’ a most insidious 
typé. Progress, says this Anglo-Saxon jurist,, is an exceptiorMin the 
history of human races. It is practically confined to the peoples of 
Western Europe. With other peoples, for, inStance the Orientals, 


"stagnation is the rule. In arts and institutions of civilisation they 


` 
. 


develop up to a certain stage and then stagnate or deteriorate. It 
is only in West Europe that progress and desire for progress are 
indefinite and limitless. Apparently with this historian of elegal 
Pnstitutions history of humanity began with the fifteenth and clesed 
with the sixth decade of nineteenth century of thee Chfistian era ! 
Of this generalisation, which no doubt is meant to be the scientific 
basis and moral justification of west European domination of the 
earth, Maine gives Hindu Law as an illustration. The law of 
this oriental people, he asserts, did not succeed in differentiating 
itself from moral and religious rules, and, quite in keeping with 
his theory, stagnated at this semi-primitive stage of amorphous 
homogeneity. On what facts about Hindu Law and on what 
* knowledge of that law is this assertion made? Maine did fot 
condescend to mention any facts, and as to his knowledge of 
< Hindu Law 3 am toldin a letter sby Sir Frederick Pollock, who 
i calls Maine „his “ guru’ and as editor and “annotatpr of Ancient Law 
ought to know, that “at the time when he wrote Ancient Law 
it was much more remarkable that he ‘should have beard of the 
Dharmasastras at all “than that he should make or rather follow 
mistakes about them”. But what seems to be remarkable is the 
cool assurance with which a professed votary of scientific study of 
law speaks and theorises on a system of law of which he has cared to 
# know little beyond the names of some of the Works in which “that 
Ñw is contained. Clearly in dealing With an -oriental civilisation 
this European scholar did not feel eany very strenuous call ¢ on ‘the 
honesty‘ of his scholarship, “One cannot, it seems, be “imperial in 
politics without being superficial+in culture. ‘Blessed are the meek, 
fos they shall inherit the earth’ is true not only Of spiritual kingddin ~ 

* but also of the kingdom of science and scholarship. 
But I suspect that Maine knew something more than the names 

è : 
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“of the Dharmasustras. He doubtless knew of Sir William Jones’ 
translation of the Manu Samhita anf ine all probability passed hif” 
eyes over some of its pages And what a medley! Mythical 


césmogony, duffes of the fludent, Of the Householder and of the” 


ascetic, riles of etiquette, of purification and penance, injunctions . 
© moral and ‘ceremonial as to the minutest details of every day life, 
and side by side rules “of Austinian positive law! And Maine wit, 
told that this-book was a code of Hindu Law. Contrasting this 
cage with other codes of law known to him, the Pandects or the” 
Code Napoleon, how c6uld he entertain any doubt that Hindu Law 
failed to rach the stage at which positive law is clearly distinguish- 
ed from mdrality and yeligion ? Iam sure M@ine did not take the, 
trouble of reading Jones’ translation of Manu from cover to.” 
cover. Forsany one of ordinary intelligence who does this cannot 
fail to notice that though Manu’s code treats of various matters 
other than positive law the latter is in no way mixed up with them. 
It is’alogically distinct subject treated of in some three separate” 
. “chapters though “also logically connected with the rest. And the 
© nature of positive law is realised with absolute positiveness. It is 
the sum total of the rules according to which disputes between 
subjects are settled in the King’s Court, “ principles according to 
which justice is administered” as a modern English writer «on 
Jurisprudence defines positive law. Manu’s Dharmasastra treats 
of*moral, religious, social and legal rules but never confuses one 
king of rules with another. The difference betweenethese various 
kinds of rules is realised as clearly as, say in Austin’s Province 
of Jurisprudence Determined, and their relation’ and inter-depen- 


dance in concrete life with infinitely greater clearness than Austin : 


ever realised. Maau’s Disargnasastra is not a code of Hindu Law 
ag the French or the Germaa Code is a,Code of French or German 
Law, but it is a treatise of which such a „code of Hindu Law forms 
a part, Maine 'was unconscious of ne ‘difference and was 
misted. ` 

- ” What then is:a Dharmasastra, or rather what is Dharma of which 
the Dparmasastra is the treatise of code ? For a reply we shall 
not have to theorise ‘about a possible “synthetic principle which, 
might bave been subconsciously working è in the minds of the 
composers» “of the Dharmasastrds and Jed them to unite in 


7 


one *treatise’ * topics which, to some appear so very edisperate. - 


Iot the ancient Hindu writers were quite conscious of this unifying 
° principle. For instamce, Medhatithi, the earliest commentator 6f 


the Manu Samhita known to us, explains that the term Dharma. 
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means ‘duty’ (1) ; it is ‘used to a ae the injunctions and prohibi- 
bitions 228 to what ought to be dohe and what ought to be refrain- 
"ed from’ (a) ‘Dharma’ thys means. ‘duty’ ip general, „duties of all 
kitids—domestic, social, political, juristic and religiou. , The 

+. thread of unity which binds together in one code these varied 
duties is of course the greatest if not the only, psinciple of union 
we know, viz. the synthetic unity of human personality. Social, 
religious and juristic rules must not be confusede with each other, 
but their unity must not also be overlooked. They are tues of 


. « action for the same human person in his different relations, the 


threadseof which do not avoid each other but twine and intertwine 
«to form the texture of civilised human lifé. The writers of the 
Dharmasastras saw the difference as well as the unity of these rules. 
If any moderns fail to appreciate their viewpoint they ‘are either 
ignorant ‘of the differentiation made or oblivious of the unity 
realised in the Dharmasastras. ° : 


The Dharmasastra which goes by the name gf YAjoavalkya e» 
Smriti makes a threefold division of the topics of discussion and 
divides the code into three corresponding books or Adhyayas, viz., 
Achara, Vyavahara and Prayaschitta. The First Book on Achara 
deals with rules of domestic and social life, elaborated on a basis 
of conception of society as consisting of four classes of men with 
different functions and of life as divided into four periods of different 
activity. Education, marriage, domestic life and life ultra domestic, 
. ‘when family ties are snapped and social bonds are loosened to ef 
man be free and alone with his spirit, are *here dealt with. The do- 
mestic and soeial relations However, just @s with the ancient Gree ks 
and Romans, ; are not confined to living men alone. They extend 
to the dead ancestors and to ‘the gods affd othet spirits. Appro- 
priate observances and: rituals “following “from these relations are 


+", accordingly laid dowr.. Thee last section of this Book deals with 


“e kingly duties’ ( dara; ) and is a chapter on statecraft and adminis- 
trative law. The reason why such a Subject is tagged on to the ., 
Book on Achara the commentators explain by saying that the king 
ka particular kind of householder viz, an aneinted householder, 
anti it is appropriate that after layinge down the duties of house- 
holders i in general the particular dutigs of this special kind of house. 
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. e 
holder should also be stated (3). Tje explanation seems a laboured. 


one, but its significance we shall discuss later on, The sectiomleads , 


naturally to the Second Book on*Vyavahdra, It deals exclusively. 
with positive law, law in strict juristic sense, both substantive and 
“procedural. The term Vyavahara means litigation or legal dispute. 
As the Mitakshara explains, “Vyavahara is the claim made by one 
for himself in opposition to the claim of another, as for eXampls 
when someone asseris, ‘this corn field is mine’, and another alsg 
asserts fn opposition tor him ‘it is mine’ ” (4) or as the Yajnavafkya 
Smriti itself says, “The application by a person to the King, being 
overpowerefl by anoaher i ig ways against law ad custom, forms the 
subject matter of Vyavahara” (5). The term was also used in the” 
more generab sense of juristic act, legal transaction, act in the law. 
Thus when Manu provides that ‘an owner shali not set aside a tran- 
sactiof by gne ynder his power or potestas for the necessity of the 
family, in the owner’s absence,’ the term used for the validated legab 
“transaction is Vyfavahara (6). Or in the text of Narada (7), "up to the 
eighth year a person 1s a ‘sés#’ and is to be conceived as similar to` 
One still in the mother’s womb, then till the sixteenth year he isa 
‘Bala’ also called ‘Pauganda,’ beyond that age he is one who has at- 
tained legal capacity (ideri) and he becomes sui juris on the death 





0(3) “guwangen at qain avers fais. 
wajane” ı (Muakshara í, 308). Compare Aparaka “gat adua? saa 


agea sadi us eren yaa: Renan aq à hâda: e, 


RATNA aaa ay aR © e 
el The duties of the different ecastes as well as of students and householders | 


have been stated- New for the purposes of describing also the duties of the® 
householder, endowed with the quality of sovereignty, like protectioneof the country 
the qualities which make him fit for protecting,the subjects are being stated. r 
(4) aha aaaf aga FAST UT afiat anae aAa- 
fafa naai sA aidaa adafa 1 (Mitakshara, II, 1). 
(5) gana aafia: ai 
vgra Waa aaga fe aqi (Yajnavalkya II, 5) 
(6) maè "satisfia Bas amq | 
aa a fag ma bak afamaddau (Manu vin, 167). 


> 0). wa: aen Fa ERU | os 
a ayn Aa 1, . 


Wat aiaa: aaa; AER 1 ne 
«= My Jearned readers will no doubt note the parallelism with infans, impubes, 
pubes and sui juris of theRoman Law, and itis closer than appears at first sight = 


when we remember that Hindu Law, counfs age not. from birth but from cons 


ception. . a 
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~ of his parents,” the context shows that ‘Vyavaharagnab’ denotes one . 


c pable of legal act. And the t tms praptavyavahara ( maae: 
s4 || 


and apraptavyavahara ( maan: ) are quite’ common. in the 


commentaries denoting age of legal capagity and non-age respec- 
tively. In this Book therefore no act or conduct is discussetl which 
has no legal consequences, and no rules are laid down which, are 
onJy moral or religious., In fact even law is Bere conceived from 
the extremely practical point of view of law courts. The king 
must decide disputes between his subjects. What then are the 
different kinds of disputes and what are the principles ang rus 
for deciding on each kind of dispute? This is the background for 
discussion on law in the Dharmasastras, and thie is how the so-called 
dighteen heads of litigation or rather subjects. of legal disputes 
(Sera faarevenfa ) are introduced as a convenient classification for 
giving a statement of law in its various branches. We must resist 
the natural temptation of calling these ‘heads’ or ‘subjects’ ‘forms of 
action’ (8). For no peculiarity of procedural form istinguishes one 
head from another. The principle of division is not form of* proc&dure 
but variety of legal relations. Hindu Law. in the Dharmasastras 
has long passed the stage when “substantive law is secreted through 
the interstices of procedure” They present us with a body of 
developed and systematised law with the distinction between 


_ gubstanfive ` law and procedure, the latter styled by the 


commentators Vyavaharamatrika, fully realised and sharply 
defined. The third book on Prayaschitta deals with puri- 


.*fication and Yenancee Of the five sections which constitute #e 


Book the first four |pgically belong to tae book on Achara. The 
first section lays down rules for funewl and after-death rites and 
*rituals as also for purification fron? impuvity by» births and deatifs 

of relations.” The second section‘gives eexceptions,to the general 

rules Tegulating life and conduet in circuthstances of difficulty, The 
next two sections dealeyith life in its last two of four periods. It is 


e the last section which” deals with the proper subject matter of the 
Book, viz,, penance. The concept of penance the Hindus had in 


common with the ancient Greeks and Romans, It is deduced from 
„the idea of survival after bodily death and from recognition of.rela- 
tions with powers which are supra-roundane, A conduct consequently 
produces, consequence’ “which affect not only this life and êts qele 
tions but also life beyond dgath and relations which are sppra-human. 
‘When-condftict therefore prejudically affects this latter life and th&e 





(8) Sastri Golap Chandra Sarkar in his Tee on Hindu Law aetuz#ly # 


° calls them 50; See Fifth Edition, p. 12. - . 
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` latter relationsehow can the evil effects be got rid of? The answer ° 

is an elaborate code of penance forl various kinds of conduct attrata 
ting different degrees of guilt, Tha theory on which it works isin e ° 
words of, Medhatithi “tha¢a lesser Uegree of pain voluntarily suffered 
here afid now is calculated to avoid far greater pain hereafter conse- 

e quent on guilty conduct ; just as,” says the commentator, “pain 
of bitter medicine anfi of low diet avoids the pain of disease ; or jist 
asa person receives only half the punishment who himself noti- 
fies to the king his own violation of any law” (9). ° 

P 6 


° (Zo be continued), 


Atul Chandra Guffa. 
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(g) saa anaa gaama: wana aA cae frefagãa 
aur ndhawae aaaea Rm Tal a n ale aA 
maiagi ated adada Asdan, wafa! (Medhatithi—commen- 
tarv on Mdnu X1, 46.) 


Jeg REVIEWS.  .. 7 
Recent Developments*in International Iaw by James Wil- 
ford Garner, Ph. D, LL. Ð., Professor of Political Sence in the; 
University of Illingis. Pubtished by the University of Calcutta, 1925. 
This book consists of the fifteen lectures delivered by Professor 
Garner in the cold weather of 1922 as the Tagore Law Professor of 
the year. Within a comparatively modérate cofmpass the book is a e à 
storehouse of information relating to facts and happenings in'the °° 
e. domain of International Law during the present century, and the last 
years of the nineteenth century. But we are constrained to say that 
thesé “facts” have not always been successfully co-ordinated from the 
point of view of any.general theories or principles, and in places th® 
Book vi very nearly runs the risk of degenerating into a catalogue, 
which i is made all the more distressing by*the absence of any marginal 
index. After the introductory first lecture, Lectures II and 111 give 
“Pas account respectively of the Hague Conventions of 1899 and 1997, 
and of the Declaration of London, 1908. The Fourth Lecture oi 3 
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the “ Development of Internathpnal Aerial Law” is one of the best 


, in the book, perhaps becatise being an altogether new subject, Prof. 


Garner was free from the entanglementeof multiplicity of “ facts.” 
The next two lectures show the International Law of War in actual 
application in several wars of the present century before the Great 
War of 1914, and Lectures VII and VIII perform’the same task with 
respect to the Great War ; and Professor Garner has performed his 
task with notable broad-mindedness and jutistic impartiality. 
The remaining lectures deal with the idegl and instrunfnts of 
international peace and justice which have taken shape in the 
formation of the League of Nations, and „quêsțjons and problems 
` telating to the League. As is to be expected from a professed 
student, Prof. Garner takes a hopeful view of the future of Isterna- 
tional Law and predicts that “more and more there will be a shifting 
of emphasis from the rights of states to duties ; from individyal to 
oollective responsibility ; from national sovereignty “to international 
control ; from independence to inter-dependence and ultitnately the 
law governing the relations of states will tend to become less and less 
international and more and more supernational” (p. 818). To this 
consummation there seem to be two impediments, according to Prof. 
Garner, viz, the theory of absolute sovereignty of states, and the 


Wr” theory of absolute equality of states. “ The truth is, those who 


oppose any international organization which limits the sovereignty of 
of states have a A misconception of the real character of sovereignty. 
-*The sovereignty of a state in any true and reasonable sense of fhe 
term means nothing more than the full ‘power of control over all 
„persons ande things subject to its junsdiction. To say that it 
includes absolute and unlimited freedom ‘of action in respect fo 
other | states is to pervert and distort the frue conteption. In short, 
sovereignty is an internal and fiot an external power” (p. 644). We 
assent enthusiasticallys Regarding the theory of the absolute 


"> equality of states, ‘the inventor of the “ naturalist ” successors of 


Grotius,’ Prof. Garner agrees with those who think that this fiction 
has wrecked and will continue to wreck, unless done away with, all 
«attempts at à concert of nations. Primacy of gseat powers, say$ he, 
ifa fact, and it.is impossible to build upeany effective international 
organization on the basis of equal voice for all states, great or “inSig= 
nificant.’ That is to say, effective international contrel is to be 
brought about by making the great powers supreme. The irreverent 
will, perhaps say that that is the way to bripg International Law into 
“conformity with the view of ‘justice’ put by Plato in the mouth bf 
* sophist Thrasymachus that justice is thg interest of the stronger, 
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Prof. Garner Goes not seem to fave soale sufficiently that 
international peace and int ernatiorfal justice may not be the same 
thing, And of course be fs not troubled by the thought that more ` 
than half the inhabitants of the earth are not really within the pale 


of international law. As an optimistic prop against the manifestly ,- 


disheartening facts of international relationship Prof. Garner advises, 
like some others, cultivation of a ‘ long view.’ As Mr. Keynes says 
ina recênt tract “ an long a view’ in human affairs is always useless, 
fer “in the long run’ we are all dead. It is the discussion of, the 
near Kan which only is profitable, for on that alone the present 
throws effective light, Prof. Garner’s calculations and hopes are all 


based on the contifwanck of the present political aa kanan of the - 


Christian white nations of the earth. On that basis a ‘ near view’ 
only is possible and politic. For who can guarantee the distant 
future? What imperial Roman Statesman conceived the .possibility 


of the present world of nations ? 2 


The bdok iş dedicated to the late Sir Asutosh Mookerjee who, 
we remember, was present during the delivery of many of these 
lectures in his long ‘China ’ Coat and white shawl. 


The Law of Specific Relief in British India by S M. 
Lahiri, M. A, B. L., Published by the Eastern Law House, 15 
College Square, Calcutta, 1925: pp. 524. Price Rs. 6, 

“ The Eastern Law House is to be congratulated on the publica- 
tign of this cheap and handy commentary on theeimportant and , 
difficult subject of Specific Relief. This book has no presumption 
to approach the classic works of Sir Edward Fry or. Dr. Banerjee. 


Rut it presents to the husy” legab practitioner a carefuily preparedę 


treatise which, in ©ur opinjpn, is not merely up-to-date, but also 
well arranged in the presentation of its, materials. The most wecent 
cases have been considered and the recent Privy Council decision 
of Graham v. Krishna Chandra (52 Cal. 335) ‘has been commented 
and the legal principles expounded. 


It has always been a matter of regret that the learned commen- 
tatom of the Indian „Contract, A&, by Sir Frederick Pollock and , 
Mr. Justice Mulla, havé relegated a somewhat subsidiary position to 
the-Specific Relief Act. In reviewing thé “latest edition of that 
work, a competent legal critic has requested Sir Frederick and Mr. 
Mflla to take ôut their somewhat jncomplete commentary on the’ 
Specific Relief Act and to bring out a full and complete work on the 


subject by itself. Til this’ request is complied with Mr. Lahiri’ s e 
work will be of service to the profession: We only wish that a greater . 
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discrimination was shown in the: consideration of the decision from 
“the upauthorised law regotts, which, as Mr. Justice Mulla has 
„pointed out, has added gonsiderably to” the difficulties of commen- 
“thtors. Another observation we wish ‘to make ‘is that greater 
-attention be paid to English cases which do not necessarily affect 
Indian decision but are extremely valuable fọrethe elucidation of s 
general principles of the fundamental doctrines of Specific Relief. 


* Commentaries on the Usurious Loans Act (X of 1948) 
vith a complete exposition of the Law of Inferest in British India. 
By P.,Ramanatha Aiyar, B.A., B. L, Madras į Madras Caw Jour- 
„nal Office, Second Ef@ition, 1925. e. 


“ Mr. Ramanatha Aiyar has established his reputation as 3 com- 
mentator of law books and this book like his other works shows 
the same patient research, methodical treatment and anxious 
gesire to help the reader that characterises all ‘his Works. The 
work has grown, in the second edition, out of a, contment&ry on 
the Usurious Loans Act into an exhaustive treatment of the entire 
Law of Interest. In his introductory chapter the author deals 
with the history of interest in all ages, beginning from the earliest 
stages of human society down to the Usurious Loans Act. The 
rapid survey of this entire history in only a few pages of print 
naturally gives the work a scrapy character and it is to be feargd 
that in drawing his conclusions Mr. Aiyar has often been misled by 
e taking his fact8 at second hand from text books on ancient@aw 
rather than from qyiginal sources. Maine, for instance, whom he 
, quotes too often for authority, is hardly a reliable authority at this 
P? date when legal antiquities and aftthropological jurisprudence ha¥e 
proceeded Very much further than where Maine Jeft them. Mr, 
Aiyef’s treatment of Hindu Law texts in” this connection belongs to 
the usual type. All tha textsa@re mixed up and dealt with together 
without any attempt to determine their historical place and 
sequence. The author’s treatment of the economic and sociologi- _ 
cal value of restraints on interest too are hardly likely to appeal to 
earnest students of economics. He takes upe the usual slogan of 
ë down with usury” and dismisses Bgntham’s arguments against 
Usury Laws as merely “past history, Yet one would think that thos® 
argumeats would still be faund worthy of the most careful conside- 
ration. Mt. Aiyar regrets that gll these yéars from 1918 when the 
new Act was passed have not taken us anywhere near the milleniwm 
dreamed of by the sponsors of the Act, The ffult he places largely 
. on Courts, which he thinks, haye failed to appreciate the spirit 
e 
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of thee Act. This is partially “frue. But Mr. Aiyar fails ta 
appreciate the position that, the lack of progress is in nd small 
measure due tosthe fact that the ‘rate of ifterest is not an isolated 
fact in society which can be dealt’ with at pleasure by the Courts or 


e Legislature without taking into account the entire complex eco- 


nomic structure of So@iety. High rate of interest is no doubt an 
evil, but the real remedy for it lies in replacing the present System 
of í credit by a more “socialised credit organisation such as is repreg 
sentedMy co-operative, Credit Societies. Without such constfuc- 
tive effortea Vigorous destructive propaganda by cutting down the 
contracted«ate of derest excêpt in clear eases of coercion or 
undue influence may have the effect of shutting out the poorer 
classe$ from the only available form of credit and thus work for 
their ruin. This isa view point which was not adequately taken 
accoumt of by the Legislature in 1918. It is not surprising there- 
forethat the Act “has proved infructuous, One should never forget 
*that it is Only æ very small fraction of the loan transactions which 
ever come before the Courts and in fact, the only class of people 
who are likely to benefit by the law are dishonest debtors who do 
not want to pay. The comparative failure of the Act shows that 
Courts’ dealing with facts have shown a more adequate appreciation 
of realities than the Legislature. 
(cab, The notes of the author enriched by copious references to Eng- 


lish decisions are valuable. 
>o ee 
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° , THE SPIRIT OF HINDU LAW. 
E (Continued.) 66 . 
. This scheme of Yajnavalkya Smriti of tripartite division, of topics 


is the common schemg, more or lesseapparent, of e?! complete codes 
edf Dharmasastra, Of the twelve chapters’ of the Manusamhita the 
first six chapters, the tenth, and a small portion of the ninth deal with 
s Achara, and correspond to the First Book and the first four sections 
of the Third Book of Y ajnavalkya with the exception that to thg sub- 
ject matter of the last section of Yajnavalkya’s First Book, Viz. ‘Kipgly 
duties,’ Manusamhita devotes a separate chapter, thé seventh. 
: Manu’s eighth and ninth chapters deal with positive law and corres- 
pond to Yajnavalkya’s Second Book on Vyavahara. The eleventh 
: chapter is on penance, the subject matter of Yajnavalkya’s last 
Book i. e. of its last and longest section. Manu’s twelfth chapter 
treats of the relationship of the duties treated of in the Dharmasas- 
tras with the final objective of man, illumination and liberation, a sup: 
ject not dealt with in the more practical Yajnavalkya Smriti. I have 
e *spoken of a cdinplete eode of Dharmasastra for some Smritisamhi®as 
do not deal with all the three subjects of Achara, Vyavahara and 
.Prayaschitta „but confine themselves tẹ one or two of them only. 
any appear to have been books oñly on Aêhara sand Prayaschitt£, 
and it is of ihterest to note that the wellknown Nasada Smriti on 
the other hand deals exclustvely with °Vyavahara or positive law 
e `, Altogether omitting Ashara 2nd Prayaschitta. 

It is perhaps: unnecessary now to repeat that one would only be 
misled by seeking Hindu Law everywhere in the Dharmasastras. 
It is to be found only in one part of those treatises viz. the part 
dealing with-Vyavahara, excepting the law relatipg to those relation- 
ships whose social aspect is of more impprtance | than the legal, e. g. 
marriage, which naturally forms @ part of the Achara portion of 
the Dharmajastras. But isdpes not seem that obviousgconsequen- 
‘ces of this’ rather evident fact .are alway’ kept in mind. And the 
result is a good deal of confusion of ideas in matters of Hindu, Law e 

*even in quarters where it is to be least expected. One such con- 

. fusion relates to the subject of the sources of Hindu Law. Modern 
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text books of Hindu Law agre@ in telling us that these sources 


accofding to Hindu theory are ‘enufdgerated in the text of Manu 
which says that “the Veda, the Smwiti, the usage 0f the good and ° 


what iseagreedble to one’s own soul have been said to be the foni- 


fold direct proofs of Dharma” (10), or in the variant text of Yajna- 2 


valkya which addg to Manu’s four a fifth source, viz. “desire born 
of due deliberation” (11). Now obviously neither ‘what is agreeable 
to one’s own soul’,nor ‘desire born of due deliberation,’ whatever they 
“ay mean, can be conceived asa source of positive law. „Atd 
when we, ag we must, give up the ignorant supposition that Hindu 
Law dif not distinguish between ethico-religious and legal, duties, 
the only Way to tibak these texts as enumefation of sources of lay, 
is by taking them as enumerating generally sources of all kinds of 
dyties, leg] as well as social, moral and religious, that is to, say of 
‘Dharma’ in general—of ‘Vyavahara Dharma’ as well as of Achara 
and Prayaschista Dharmas, so that each of these sources is not 
necessarily a Source of all kinds of Dharma, but some may be 
sources exclusively of one or two kinds of Dharma only. And, 
we may say that though the Veda, the Smriti and the usage of the 
good are sources of Law (Vyavahara) as well as of other duties, 
‘soul’s agreeableness’ and ‘deliberate desire’ are sources of Achara 
and Prayaschitta only but not of law or Vyavahara. But'eveh this 
modified view of these texts as enumeration of sources of positive 
“law seems to me to be incorrect. For the fact is that these texts 


were not really meant tobe enumeration of, the sources of Vyava 
A . 


hara or positive law, buj only of Achara which in a broad sense 
includes Prayaschitta also. The text of Manu quoted above is 
emerely a repetition af an earlêer text which says, ‘the entire Ve 
is the source or ‘proof of harma, also the memory of persons versed 
in the Veda and concentrated on it,eas also the usage and the self- ` 
satisfaction of the good (and learned gin the Veda)’ (12). The repe- | 
tition was for indicating according to. some*commentators, the close.. 
of a section, viz. that on sources of Dharma, in pursuance to the 


e (10) 3g aft aerate: aa q iaaa: °° . 
: uang a We IARA E aaqa) (Manu Il, 12), a 
(11) fa: yi: gerne: ae 4 fanart | 

£ qaq Waa: anit wa aa “tae way |! (vajtevalkya 1,7). 
indi aac a1” (Manu I, 6). 
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usual practice of writers in this respect (13). Howéver that may be 
one thing is certain. AccSrding to the traditional interpretation of 
these texts, and as the last quotedswhich isalso the principal text 
of Manu in the matter, clearly indicates the various sources there 


Medhatithi says, “As a matter of fact there iseofly one proof of 
Dharma, viz. that called Veda. The Smriti and the others are 
merely its different forms” (14). And Visvarfpa opens his com; 
mentary on the text of Yajnavalkya quoted above by saying agif tt 
be maintained that the Smriti and the others are proofs of Dharma 
indepehdent of the Yedas, they themselves would lack a,basis...... 
‘their authority as proofs really rests on the Veda" (15). Accor- 
ding to this theory the Smritis or the Dharmasastras constitute a 
source of Dharma only because their authors were, as known frôm 
tradition, eminently versed in the Vedas and it is therefore rgaso- 
nable to conclude that duties, mandatory and prohibifory which 
they enjoin they found in the Vedas either in texts gow fost dr in 
* passages scattered in different parts of the Vedas whose combined 
effect is not discernable to men of lesser intellect or of less exten- 
sive reading. The ‘Sat’ or the ‘Sadhu’—the good—whose practice is 
a source of Dharma is not merely the ethically ‘good’ but he must 
. also know the vedic lore and practice its teachings (16). And 
his practice is a source of Dharma for the same reason as the Smrigi 
is. What such men practise as Dharma may safely be inferred as 
e “resting on the ‘Vedas even if there be no direct Sruti or Smriti te&ts 


‘e enumerated are ultimately reducible to one, viz. the’Veda. As, 





. b . e 
P (13) “wag ordered aie aa? aa’ A T HA 


o. fat ga: mg bafa aaae mAT Inea mad a: i” (Medha 


titbi Ñ, 12). ‘Others take this Moka as introduced for the purpose 
of (indicating) the conclusions that is to say, the section on sources 
“ of Dharma is concludéd. The repetition indicates the conclusion. 

This is almost ‘always a method amongst authors.’ 

(14) wate we war Fara’ ages Har: garan (LI, 12). 

e (15) af fe quiet aada wa age ta 4 frag STATA leseese 

ae Geman Sut utak | (I, 7). 4 e. 

| (16) “Aa êsa wa | (Visvarupa I, 7). Compays the dea 
nition of fire: quoted in Apararke: i 
e : pa afar tw Fe: aa eu. o ° 


` fega: ala nara Faa: y” 
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adduciple i in their support (17). sd satisfaction which is a source, | 
of Dharma is not anybody’s self- satisfaction “in every matter. It is 
the ‘self-satisfaction’ of the good, who arg learned in the Vedas. , 
For it may be inferred that nothing, which is not Dharma can satisfy 
athe soul of such persons (18). Or, according to the usual inter- ` 
pretation of this sofras, ‘self-satisfaction’ is the determinant where 
alternative courses are prescribed inthe Sruti or in the Smritt 
(19). ° 
“Bugaif it is certaip that according to ancient Hindu theory af 
other ‘sorce’ of Dharma enumerated in these texts rest ultimately 
on the authority of the Veda it is also equally gertain that according 
to that theory positive law or V yavahara or at least a good portiore ° 
of it Iras not the Veda as its source or authority. To appreciate this 
poift fully one must understand the theory of the limits of the 
authogity of the Veda in the sphere of human activity. That theory 
is that Veda is “not authority in all spheres of human acts. Wheg 
ean end is*desigable and it is knowable from experience and 
logical reasoning what acts lead to that end the Veda is no 
authority for those acts. For its authority is limited to acts 
between which and their described consequences no emperical 
or logical relationship can be discerned. It is only in that super- 
mundane and supra-rational sphere that the authority “of “the 
Veda prevails for there no other source of knowledge. is possible 
but the authority of the Vedas. The great Medhatithi would read 
thif theory into the very derivation of the terns Veda,°* “We proceed ® , 
to explain the etymology of the word Veda. TheeVeda is so-called 
for men know from it the desirable and called Dharma which is not 
knowable from any othef source of knowledge” (20). And I can 
not do better than’ transcrfbe Medhatithi’s summary of this theory 
>~ of the proper sphere of vedic afthority. The commentator 








(x7), aa gi ofa nanfa a afa fers wal rates aga Mata 7 
. yA nanamn | (Medhatithi II, 6). 


9 aage q agaian Ait ayafafa T | 
aa Fa Sratahergia (Medhatithi 11, 6). ? 


e 
s as qy wadang: 4 Safwan seats Ser va aa: idea ane 


agu | ¢(Medhatithi II, 6). cf e Wisvarupa “Fafa ancaag 
e ` . 
TAIT a | 


(20) mami e Beni fae wara T saasta, 
3z: | (Medhatijthi, IJ, S 
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writes(21), “This Veda isa well-astertained definite gers of words not ` 
due t3 any human authorship called by the name of ‘MantrasBrah- 
i mana” and divided into many Teacensions. It is the root of Dharma— 
‘the term ‘root meaning the cause or the means of krtowledge. The 
‘Veda and the Smriti constitute ‘such ‘root’ by making known what 
is, Dharma and not as the cause or support of Dharma like thee 
root of a tree. The term Dharma. has been explained before. It 
is that which a man should do as conducive to his good but in a way 
hotcognisable by perception and other ordinary means of ie 
ledge. Agriculture, service and the like are also conducive “b one’s 
good,-but the way in, which they are so is known from ‘induction by 
< “methods of agreement and difference. And thee methods of culti- 
ation which produce a good harvest are also known from perception 
and other ordinary means of knowledge. But that sacrifiées are 
conducive to one’s good and the manner in which they become so 
«by the intervention of supra-sensible effect produced called ‘Apurva’ 
are not knowable by preception or other means of knowledge... ie 
such Dharma has to be known from the mandatory precepts of the” 
Brahmana and sometimes from the Mantras also.” And this theory 
is also clearly indicated in Medhatithi’s reply to the objection that 
the assertion of. the Veda as source of Dharma ia Manu’s text is 
ustless. For the proof that it is source of Dharma can never rest 
on the authority of any texts as the latter will be in need of further 
authority. That proof must be in a reasoning not dependingeon 


e° the authoritye of the vedic or smriti texts. Medhatithi admits the 


validity of the view that texts could not prove the Veda as source 
, of Dharma, but that it is proved by reasoning independe nt of texts, 
P But he replies that Manu’s text és on y meant for those who gre 
not able ta follow the difficult process, of reasoning involved, but 
hav to rely on those who can and whọ have satisfied themselves 
. that that reasoning is valid. “Just as,” writes the commentator, ~ 


(ar) a. 4a fafie: aaa wan were ANER. 
whe qa uwah $g: aK ga de Agiri amaa ada. 
. faisan- a « fafaga seta: where NNT TEA 
‘anal gaan | Wa: agi ala ante aai yara aia 
aa F aq T anaa | mea ama ainean 
fafa: aidaa wa) inga aera aq a Rayer gan 
FH Were | 


7 Yi wi aga wê ajaran fetei fan mi aii TI, 6, 
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ą “in ordinary worldly matters there Are Pee who dogmatically, 
tedch résults capable of being established ey other proofs. (Thus 
the physician teaches) ‘do not‘eat tilt the last meal is. digested ; i. : 
indigestton causés diseases,? It can not be validly objected that” 
those who are not able to comprehend that Veda is. the source of” e 
Dharma by following the line of reasoning which establishes it will 
. not be satisfied from texts either. For it isa matter of experience *% 
5. that there are men who accept without argument : :words of those | 
whe are famous as authorities. Therefore this matter of the source” 
of Dharma rests on the duthority of reason and not on the authority . 
of the Veda” (a2), Apd Medhatjthi concludes With a remark most 


~ important for our pifrposes, "There are other matters: also, e. g. the *e» 
Smriti dealing with Vyavahara or positive law which rest on reason ° 
(and ot on the Veda), as we shall show on relevant occasions” (23) 

= This clear statement of Medhatithi leaves no room for doubt that 


even id theowy theeancient Hindu writers did not conceive positive | 
law to sest og the authority of the. Veda. The source of positive 
«o law is experience and logic and not the Veda, itis ‘Nayamula’ 5 
° (amga ) and not’ ‘Vedamula’ ( daga). According to ancient 
Hindu theory the Veda is the ultimate root of what Christian 
Europe calls ‘religion’ and thus in that theory positive law is non- 
© religious, It is a part of Dharma in the broad. sense of duty, bút 
it is separate from the ‘religious’ portion of Dharma. 
i s , (Zo be Continued). 
eN ; Aki Chdtidra Gupta. °. 
saa kasian ah kaka naa dah dasi dana PEE NANA E 
- (aa) wafa a ata es UA aA ATENG á 
wan an: | atarata a wanda aa gad a wa ata naay R aama 
A afa a ead a awa afeareatd gaaaf a Far yada 
“nea gala nawi sage a AR adi . “8 . 
(23) qrratfa aaen gara wa aga ad amrat ada i 
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The ‘Profession of an Accountant by Albert Crew, pub», 


A lished by. Messrs; Gee & Coe Ltd, 6 Kirby Street, London, E. Ç. A . 
1925. 


e 5 ` m Ma 
ad 618 


Vor. XLIL] ` REVIEWS. f 


. Mr Crew is a well Known atithor of reputg: 6f-a number’ of 4 


“Segal books and his latgse treatise deserves hearty welcome. The 
; “. book i is practically divided into two-esections—the Profession of an 
*+ Accountant and somé Notes 6n the Légal Profession, a somewhat 


e į curious although , interesting combination, In the first ‘part, the 


author has dwelt upon the characteristics, the Etiquette, the regio 
stration and recognition of the profession of dh 2 accountant. In the 
` second part he has written a number of interesting chapters on certain 
4 aspects of the legal profession. In these days when the’ professigas, 
l specially the legal profession, are assailed by militant politié&ns the 
author has well emphasized that “the highest ideal of 2 profession 
is public service an&-the distinguished characfesistic is “ts indepen- 
> dence as evidenced by its complete self-government.” The most 
entertaining chapter in thls small book is that om professiona! 
dinners and many anecdotes narrated therein are both interesting 


- and instructive. 7 7 e 


Woodroffe and Ameer Ali’s Law of Eyidence. “Eighth 
Edition by Sir John Woodroffe Thacker Spink & Co., Calcutta, 
1925 ; Price Rs. 28. 


‘Woodroffe and Ameer Alis Law of .Evidence has long been 
a standard text-book on the subject, and a new edition of the work 
which has long been looked for is sure to be welcomed by the pub- 
lic, The work of the learned author in this new edition, so fay as 
we have been able to examine it has been practically confined to 
bringing the case lay down to date and furnishing an ampler Wiblio- 
graphy. It is hardly necessary to merftion that this work has been 
done with. the meticulous care andeaccuracy for which Sir John 
Woodroffe enjoys a deserved * reputation. There has been no 
attenpt to patch up the old matter wifh new additions. The addi- 
tions have been properly digested and‘entirely assimilated to the olde 
material. The auvhor refers to the comparative paucity of cases in 
recent English reports on the law of evidence and jefers this. 
toa growing, “sense of the inutility of many objections to the, 
evidence. It can hardly be said that in India we Have reached the 
same stage of development of law. .. ° 


Ld - 

It is unfortunate, that the learnedSauthor has not thought fit to 
revise his statement of principtes in‘the light of recent American 
 theories,fiotably with reference to the doctrine, of*hearsay.e His 
critisms of the Evidence Act‘are still Confined to those of Mr. 
‘Whitworth. Important contributions to, the thought on thé Whole 
theory of evidence have been made by authors like Wigmore and 
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l Chamberlayne fwhigh surely deserved fuller consideratign, from the 


point ôf view of the student, if not from that of the practitioner, 


The Annotated Indign Succession Act. (Act XXXIX of, 
1925) by S. C. “Sarkar, B. L. ; published by M. C. Sarkar and Sons 


weer’ Harrison Road, Calcutta, 1925 ; Price Rs, 1-12. 


The speedy putllicttion of this new Actin a handy form i is am 
immense service to the professioti, The Act was published in the 
India Gazette on the roth of October last and the book _is out ity 


thé mgsket just aftersa month. We have looked into the béok ` 


carefully gnd*we are pleased to find that unlike other: ‘editions in the 
market, the Compayative:t tables Rave been verp carefully drawn up», 


Cases noted under each section are also useful. The book as a” = 


ready veference will be liked very much. 
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